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<A>Introduction
In this chapter, we will deal with the role of ‘general principles of law recognized by the major legal systems of the world’ as a source of international criminal law. ‘General principles of law’ have been identified and used as a source of law by international tribunals since the adoption of the Statute of the PCIJ in 1920 and have been used to fill gaps in international law with regard to issues on which no treaty or customary rules exist. In the field of international criminal law, general principles have also been identified as a source of law, and used for the same purpose, in the jurisprudence of the ICTY and the ICTR and in the Statute of the ICC. Despite numerous international tribunals having recourse to general principles when identifying applicable law, a‘certain mysticism’[footnoteRef:1] attaches to them and many questions remain as to how general principles can, and should be used, to clarify and develop international law. In particular, uncertainty persists with regard to how general principles are to be identified and which techniques should be implemented to extract general principles from principles of domestic law. While general sources of law have the potential to play a very important role in the development of international criminal law by avoiding situations of non liquet, without clarification as to how such principles are to be identified, the full potential of this source of law cannot be exploited, which can impede the development and evolution of international criminal law. This chapter focuses on the use of general principles as a source of international criminal law and focuses on how international tribunals have dealt with the issue of identifying general principles through a review of national laws. Section 1 of the chapter provides a brief analysis of general principles as a source of public international law and discusses how the ad hoc tribunals have used general principles as a source in their jurisprudence, with a particular focus on the tribunals’ approach in identifying general principles. Section 2 then focuses on Article 21 of the ICC Statute which outlines the applicable law of the court and analyses how general principles fit into the hierarchy of sources set out in this provision. This chapter also provides an analysis of the methodology the court uses in identifying general principles in the early jurisprudence of the ICC. The chapter concludes with some thoughts on how general principles can be better exploited to ensure the continuous and dynamic development of international criminal law at the ICC. [1: *Reader in Comparative and International Criminal Law and Islamic Law, Northumbria Law School, Northumbria University, Newcastle, UK. Former Judge and Senior Prosecutor, Ministry of Justice, Egypt. PhD & LLM, National University of Ireland, Galway; LLB & Bachelor of Police Sciences, Police College, Police Academy, Egypt. mohamed.badar@northumbria.ac.uk
** Senior Lecturer, the Law Department at Maynooth University, Ireland. PhD & LLM, National University of Ireland, Galway. 
 Corbett, Percy E,‘The Search for General Principles of Law’ (1961) 47 Virginia Law Review 811, 814 (‘Corbett’).] 

<A>General Principles as a Source of Law
<B>Public International Law
Two rationales have been identified for the recourse to general principles as a source of law. First, in any system of law a situation may arise where the court in considering a case before it realizes that there is no rule covering the exact issue.[footnoteRef:2] Shaw comments that ‘[s]uch a situation is perhaps even more likely to arise in international law because of the relative underdevelopment of the system in relation to the needs with which it is faced.’[footnoteRef:3] It is here that general principles of law come into play by filling the gaps. In addition, Corbett points to another role of general principles in asserting ‘the existence of universally valid law’.[footnoteRef:4] He refers to ancient Greece for examples of lawyers attempting to incorporate a ‘higher justice’ element into the law and states that ‘[n]o one has ever improved much on Aristotle’s instructions, in The Art of Rhetoric, to the advocate who, finding the precedents or code heavily against him, tries to persuade the court to “interpret” or ignore the enacted or judge-made law in favour of a higher justice.’[footnoteRef:5] Today, this latter rationale for reliance on general principles has been sidelined to a great extent and the main purpose for general principles lies in their ability to prevent situations of non liquet. [2:  Malcolm N. Shaw, International Law (6th edn, Cambridge University Press, Cambridge 2008) 98 (‘Shaw’); See also Frances T. Freeman Jalet, ‘The Quest for the General Principles of Law Recognized by Civilized Nations – A Study’ (1963) 10 UCLA Law Review 1041.]  [3:  Shaw (n 2) 98.]  [4:  Corbett (n 1) 811.]  [5:  Corbett (n 1) 811.] 

Even prior to the adoption of the Statute of the PCIJ in 1920 (which contains the first conventional reference to ‘general principles of law’), the practice of applying general principles of law to inter-State disputes was already established.[footnoteRef:6] Article 38 of the Statute of the ICJ, which is based on Article 20 of the Statute of the PCIJ,[footnoteRef:7] sets out the currently accepted sources of international law. Article 38 was drafted to avoid situations of non liquet,[footnoteRef:8] and provided the ICJ significant discretion with regard to applicable law. Article 38(1) states that the court will apply: [6:  Fabian Raimondo, General Principles of Law in the Decisions of International Criminal Courts and Tribunals (Martinus Nijhoff, The Hague, 2008) 8–17 (‘Raimondo’).]  [7:  Statute of the Permanent Court of International Justice, 1920, 6 LNTS 390.]  [8:  See Margaret M. de Guzman, ‘Article 21, Applicable Law’ in Otto Triffterer (ed), Commentary on the Rome Statute of the ICC, 2nd edn, 2008, Hart, Oxford p 709, footnote 63 (‘Guzman’).] 

<DQ>a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting states;
b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognized by civilized nations;
d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.</DQ>
This list of sources has now been accepted as an iteration of sources of international law in general, and as evidence of customary law,[footnoteRef:9] not just as applied by the ICJ, although it has been criticized as ‘underinclusive and overly focused on the role of states as international actors.’[footnoteRef:10] [9:  See Jennings, Robert and Watts, Arthur (eds), Oppenheim’s International Law, vol I, 9th edn, 1992,  OUP, pp 1, 24.]  [10:  Gideon Boas, James L. Bischoff, Natalie L. Reid and B. Don Taylor III, International Criminal Law Practitioner Library Vol III: International Criminal Procedure, 2013, Cambridge University Press, Cambridge, p 3, footnote 2. See also Jonathan Charney, ‘Universal International Law’ (1993) 87 American Journal of International Law 529; Vladimir D. Degan, Sources of International Law (Martinus Nijhoff, The Hague 1997).] 

There is no explicit hierarchy among the sources enumerated in Article 38.[footnoteRef:11] Schabas states that ‘[i]t is accepted that the three sources are of equal value and that there is no hierarchy among them, although case law has tended to give the third source, general principles of law, a rather marginal significance.’[footnoteRef:12] Indeed, the scope of Article 38(1)(c) has been a subject of controversy and uncertainty among international lawyers. Schlesinger notes that although international courts, including the ICJ, have referred to general principles of law on a number of occasions and have invoked these principles as a basis for their decisions, ‘if we read the opinions, we look in vain for an answer to the question: How did the court know that the particular rule or principle it relied on was in fact a general principle of law recognized by civilized nations?’.[footnoteRef:13] Schlesinger adds that ‘[i]n case after case, the judge writing the opinion simply expressed a hunch, a hunch probably based upon the legal system or systems with which he happened to be familiar.’[footnoteRef:14] Thus, a clear methodology for deducing general principles of law was missing from international legal discourse. This gap has been somewhat remedied in recent years with the publication of important literature on this topic and decisions of international courts and tribunals.[footnoteRef:15] However, the need for additional comparative study of general principles is clear. [11:  On this point see Michael Akehurst, ‘The Hierarchy of the Sources of International Law’ (1975) 47(1) British Yearbook of International Law 273–285.]  [12:  William Schabas, An Introduction to the International Criminal Court, 4th edn, 2011, Cambridge University Press, Cambridge p 207 (‘Schabas’).]  [13:  Schlesinger, Rudolf B, ‘Research on the General Principles of Law Recognized by Civilized Nations’ (1957) 51 American Journal of International Law 734 (‘Schlesinger’).]  [14:  Schlesinger 734.]  [15:  See Raimondo (n 6).] 

Despite the flexibility and discretion conferred upon the court in relation to sources, the ICJ was reluctant to use general principles when identifying the applicable law.[footnoteRef:16] While the court has recognized the principle of equity[footnoteRef:17] and the principle to make reparations[footnoteRef:18] as general principles recognized by civilized nations among others, Friedmann opines that recourse to general principles has been limited. He provides two reasons for this, the first being that because traditional public international law was generally concerned with relationships between States, the need to resort to general principles was not great. In addition, Friedmann states that because international courts such as the ICJ depend on the consent of States for their jurisdiction and acceptability of their decisions, they must ‘exercise great caution in the application of general principles of law, lest they be accused of unauthorized exercise of international legislation’.[footnoteRef:19] Thus, the ICJ, it seems, was overly conscious of the potentially negative reaction of States to the court’s use of its discretion in the identification of applicable law. Commenting in 1963, Friedmann stated that ‘the suspicion which states, especially those on the losing side, may entertain of indirect expansion of the scope of international law by a tribunal which depends upon the maximum amount of consent by its constituent members, no doubt largely accounts for the failure of the court until now to make any significant use of this potentially very fertile source of development in international law.’[footnoteRef:20] [16:  See Wolfgang Friedmann, ‘The Uses of “General Principles” in the Development of International Law’ (1963) 57 American Journal of International Law 279 (‘Friedmann’).]  [17:  Case Concerning the Continental Shelf (Tunisia v Libyan Arab Jamahiriya), 1982 ICJ 18, para 71.]  [18:  Chorzow Factory Case (Merits), 1928 PCIJ (ser. A), No. 17, 29.]  [19:  Friedmann (n 16) 279, 280.]  [20:  Friedmann (n 16) 279, 280.] 

<B>The Role of General Principles as a Source of Law
There is no consensus among academics regarding the nature or quality of general principles as a source of international law. Some academics consider general principles to have little or no importance in international law. Voigt sets out a number of reasons as to the rationale for this opinion. She states
<DQ>At a first glance, the normative force behind general principles appears to be limited of importance for three different reasons: firstly, international courts and tribunals have remained reluctant in their use and reference to general principles, secondly, general principles as such have limited use as independent formulations of enforceable obligations and have rarely been referred to as a basis for a legal claim, and thirdly, legal scholars have contributed with their criticism to mark general principles a rather ‘ambiguous source of law’.[footnoteRef:21]</DQ> [21:  Christina Voigt, ‘The Role of General Principles in International Law and their Relationship to Treaty Law’ (Retfaerd Årgang 31 2008 No 2/121, 5) <www.retfaerd.org/gamle_pdf/2008/2/Retfaerd_121_2008_2_s3_25.pdf> accessed 29 April 2014 (‘Voigt’).] 

International tribunals have illustrated a number of problems in utilizing general principles due to potentially negative reactions by States and also due to the uncertainty of their nature. The Pre-trial Chamber of the Extraordinary Chambers in the Courts of Cambodia stated that ‘it was unclear whether the “general principles of the law recognized by civilized nations” should be recognized as a principal or auxiliary source of international law.’[footnoteRef:22] [22:  Extraordinary Chambers in the Courts of Cambodia, 002/19-09-2007-ECCC/OPIJ, Public Decision on the Appeals against the Co-Investigative Judges Order on Joint Criminal Enterprise (JCE), Pre-trial Chamber, 20 May 2010, para 53.] 

On the other hand, Voigt’s own opinion is that ‘general principles constitute a crucial element of international law, without which its effective functioning would be jeopardized.’[footnoteRef:23] She states that ‘without general principles... progress and responsiveness of international law to modern challenges would be considerably constrained.’[footnoteRef:24] Additionally, she states that in the absence of general principles, ‘international law would be nothing but the law of consent and auto-limitation of States.’[footnoteRef:25] Akehurst agrees, stating that because general principles have to be derived from national law that is in force they are therefore ‘capable of undergoing a process of orderly change, as the municipal laws on which they are based are amended. In this way they respond to changing needs without throwing the law into uncertainty.’[footnoteRef:26] Similarly, Bassiouni states that with the increasing interdependence of States over time, treaties and customary rules may never be able to provide a complete answer to every potential international question which may arise and so it is therefore imperative to recognize that general principles can play a very important role in the development of international law, especially in areas such as human rights and transnational criminal justice.[footnoteRef:27] [23:  Voigt (n 21) 5.]  [24:  Voigt (n 21) 5.]  [25:  Voigt (n 21) 6.]  [26:  Akehurst, Michael, ‘Equity and General Principles of Law’ (1976) 25 International and Comparative Law Quarterly 815 (‘Akehurst’).]  [27:  M. Cherif Bassiouni, ‘A Functional Approach to General Principles of International Law’ (1990) 11 Michigan Journal of International Law 768, 769.] 

Thus, the potential of resorting to general principles as a source of public international law, and indeed, international criminal law, is clear.
<B>Identifying General Principles of International Law
International tribunals and courts have accepted that in order for a principle recognized in domestic law to be accepted as a general principle of international law it must be recognized by most but not all legal systems of the world.[footnoteRef:28] A US war crimes tribunal in the Hostages case stated: [28:  Bantekas, Ilias and Nash, Susan, International Criminal Law (3rd ed, Routledge-Cavendish, London 2007) 4. See also ibid 768.] 

<DQ>In determining whether... a fundamental principle of justice is entitled to be declared a principle of international law, an examination of the municipal laws of States in the family of nations will reveal the answer. If it is found to have been accepted generally as a fundamental rule of justice by most nations in their municipal law its declaration as rule of international law would seem to be fully justified.[footnoteRef:29]</DQ> [29:  USA v List (Hostages Case) (1949) 8 LRTWC 34, 49 (1948) 12 Annual Digest 632.] 

Other commentators, however, feel that such a detailed review is unnecessary and what is preferred is a representative survey.[footnoteRef:30] Commenting on the ICC system,[footnoteRef:31] Pellet states that it is not necessary to make a systematic comparison of all national legal systems, but only to ensure, by polling, that the norms in question are effectively found in the principal legal systems of the world. These, he believes, can probably be reduced to a small number in the contemporary world: the family of civil law countries, the common law and Islamic legal tradition.[footnoteRef:32] [30:  Capotorti, Francesco, ‘Cours general de droit international public’ (1994) 248 Recueil des cours de l’Académie de droit international de la Haye, 9, 118; Fabian Raimondo (n 6) 54.]  [31:  Pellet, Alain, ‘Applicable Law’, in Cassese, Antonio et al (eds), The Rome Statute of the International Criminal Court: A Commentary, vol I, 2002, OUP, p 1051, 1073 (‘Pellet’).]  [32:  Pellet 1074–75. See also Philippe Kirsch, ‘The Development of the Rome Statute’, in Lee, Roy SK (ed.), The International Criminal Court: The Making of the Rome Statute: Issues, Negotiations, Results, 1999, Kluwer Law International, The Hague p 456.] 

Raimondo described the process of identifying general principles as a bifurcated operation, involving a vertical move, which is the abstraction of a legal principle from the rules of national legal systems and the horizontal move, which consists of verifying that this principle is generally recognized among the nations of the world.[footnoteRef:33] When deriving general principles of law from national law, Raimondo states that there is no need to look ‘mechanically’ for replica rules in national laws, rather one should seek a common denominator between the laws in different legal systems.[footnoteRef:34] Therefore, minor differences in detail between the domestic laws of different States do not prevent the creation of general principles of law when there is an underlying common principle. In addition, a general principle of law can exist when different systems of municipal law achieve the same result by different means.[footnoteRef:35] [33:  Raimondo (n 6) 1.]  [34:  Raimondo (n 6) 49.]  [35:  Akehurst (n 26) 815.] 

Similarly, Pellet also divides the process of identifying general principles into a number of steps. The first step consists of a comparison of domestic legal systems, the second consists of the identification of common principles, and the third is the transposition of these principles into the international sphere.[footnoteRef:36] He states that this ‘is not a simple question of logic’[footnoteRef:37] and highlights the comments of the ICTY that ‘domestic judicial views or approaches should be handled with the greatest caution at the international level lest one should fail to make due allowance for the unique characteristics of international criminal proceedings.’[footnoteRef:38] [36:  Pellet (n 31) 1073.]  [37:  Pellet (n 31) 1074.]  [38:  Prosecutor v Blaŝkić, IT-95-14-AR108 bis, Appeals Chamber, 29 October 1997, para 23.] 

Despite the disagreement surrounding the nature and scope of general principles as a source of law, both international tribunals and the domestic legal systems of a number of States provide for the application of the general principles of law in the absence of specific legal provisions or custom.[footnoteRef:39] This chapter attempts to identify how general principles have been used as a source of international criminal law. [39:  Bin Cheng, General Principles of Law as applied by International Courts and Tribunals (Cambridge University Press 2006).] 

<B>International Criminal Law
Given that international criminal law is a branch or subset of public international law, the sources of international law also apply to it, in other words those set out in Article 38 of the ICJ Statute, including general principles of law. However, with the establishment of international criminal tribunals, further attention was focused on the applicable law in these fora. Raimondo states that ‘the undeveloped nature of international criminal law, the imprecision of many of its legal rules, the need to make compelling legal arguments, and the existence of relevant domestic criminal law analogies have facilitated resort to and the subsequent application of general principles of law by international criminal courts and tribunals.’[footnoteRef:40] [40:  Raimondo (n 6) 74.] 

However, there is no explicit reference to sources of law in the founding instruments of the first international criminal tribunals, for example the Charter of the International Military Tribunal[footnoteRef:41] or the Charter of the International Military Tribunal for the Far East.[footnoteRef:42] Furthermore, none of the instruments setting up the hybrid tribunals, such as the Special Court for Sierra Leone,[footnoteRef:43] the Extraordinary Chambers in the Courts of Cambodia,[footnoteRef:44] or the Special Tribunal for Lebanon,[footnoteRef:45] mention applicable law. Similarly, when the ICTY[footnoteRef:46] and ICTR[footnoteRef:47] were set up in the 1990s, no reference was made to sources of law in their statutes. Article 15 of the ICTY and Article 14 of the ICTR Statutes provide,‘[t]he judges of the International Tribunal shall adopt rules of procedure and evidence for the conduct of the pre-trial phase of the proceedings, trials and appeals, the admission of evidence, the protection of victims and witnesses and other appropriate matters.’ [41:  Charter of the International Military Tribunal annexed to the London Agreement of 8 August 1945. See Trial of the Major War Criminals before the International Military Tribunal, Nuremberg, 14 November 1945 – 1 October 1946, published at Nuremberg, Germany, 1947, vol I, Official Documents, 10.]  [42:  Charter of the International Military Tribunal for the Far East of 19 January 1946, amended 26 April 1946.]  [43:  Agreement between the United Nations and the Government of Sierra Leone on the Establishment of the Special Court for Sierra Leone, 16 January 2002 (www.sc-sl.org/LinkClick.aspx?fileticket=CLk1rMQtCHg%3d&tabid=176).]  [44:  Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia, as amended 27 October 2004 (www.eccc.gov.kh/sites/default/files/legal-documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf).]  [45:  Agreement between the United Nations and the Lebanese Republic on the Establishment of a Special Tribunal for Lebanon, annexed to Resolution 1757 (2007) and adopted on 30 May 2007 by the Security Council of the United Nations.]  [46:  Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991 (ICTY), adopted by Security Council Resolution 827 (1993).]  [47:  Statute of the International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations Committed in the Territory of Neighbouring States, between 1 January 1994 and 31 December 1994 (ICTR), adopted by Security Council Resolution 955 (1994).] 

General principles of criminal law are not referred to in this context. This is explicable, from Degan’s point of view, as ‘it did not seem appropriate to confer on Judges of the ad hoc Criminal Tribunals, who were elected by the UN General Assembly from a list proposed by the Security Council, to adopt rules of international criminal procedures in the domains in which, prior to the 1998 Rome Statute, there were no such codified rules.’[footnoteRef:48] Rather, these tribunals used Article 38 of the ICJ Statute as their guide to applicable law. The ICTY recognized that when its Statute was silent on a particular matter, it could have recourse to the other sources of law set out in the ICJ statute, including customary law and general principles.[footnoteRef:49] However, ‘[o]wing to the differences between international trials and trials at the national level, the ICTY has been chary of uncritical reliance on general principles taken from domestic legal systems and acontextual application of them to international trials.’[footnoteRef:50] Despite initial reluctance, both the ICTY and the ICTR have utilized domestic laws to aid them in identifying the applicable law. [48:  Vladimir D. Degan, ‘On the Sources of International Criminal Law' (2005) 4 Chinese Journal of International Law 45, 56.]  [49:  Prosecutor v Kupreŝkić, IT-95-16-T, Judgment, Trial Chamber II, 14 January 2000, para 591 (‘Kupreŝkić Judgment’).]  [50:  Robert Cryer, Håkan Friman, Darryl Robinson and Elizabeth Wilmshurst, An Introduction to International Criminal Law and Procedure (2nd ed, Cambridge University Press, Cambridge 2010) (‘Cryer et al’); see Prosecutor v Erdemović, IT-96-22-A, Judgment, Separate and Dissenting Opinion of President Cassese, Appeals Chamber, 7 October 1997, para 5.] 

<B>The Development of General Principles of Law in the ad hoc and Hybrid Tribunals
In the case of Kupreŝkić, the Trial Chamber set out the sources on which the ICTY could draw in the absence of a rule in the Tribunal’s Statute. It stated:
<DQ>any time the Statute does not regulate a specific matter, and the Report of the Secretary-General[footnoteRef:51] does not prove to be of assistance in the interpretation of the Statute, it falls to the Tribunal to draw upon (i) rules of customary international law or (ii) general principles of international criminal law; or lacking such principles, (iii) general principles of criminal law common to major legal systems of the world; or, lacking such principles, (iv) general principles of law consonant with the basic requirements of international justice.[footnoteRef:52]</DQ> [51:  This referred to Report of the UN Secretary-General (S/25704), which can be considered as travaux préparatoires of the ICTY for interpretation purposes according to Article 32 of the Vienna Convention on the Law of Treaties 1969, 1155 U.N.T.S. 331.]  [52:  Kupreŝkić Judgment (n 49).] 

In Furundžija, Trial Chamber II emphasized that the court needed to look to a number of legal systems in searching for a ‘principle of criminal law common to the major legal systems of the world.’[footnoteRef:53] Specifically, it stated: [53:  Prosecutor v Furundžija, IT-95-17/1-T, Judgment, Trial Chamber, 10 December 1998, para 177.] 

<DQ>Whenever international criminal rules do not define a notion of criminal law, reliance upon national legislation is justified, subject to the following conditions: (i) unless indicated by an international rule, reference should not be made to one national system only, say that of common-law or that of civil-law States. Rather, international courts must draw upon the general concepts and legal institutions common to all the major legal systems of the world. This presupposes a process of identification of the common denominators in these legal systems so as to pinpoint the basic notions they share; (ii) since ‘international trials exhibit a number of features that differentiate them from national criminal proceedings’, account must be taken of the specificity of international criminal proceedings when utilising national law notions. In this way a mechanical importation or transposition from national law into international criminal proceedings is avoided, as well as the attendant distortions of the unique traits of such proceedings.[footnoteRef:54]</DQ> [54:  Prosecutor v Furundžija, IT-95-17/1-T, Judgment, Trial Chamber, 10 December 1998, para 178.] 

In the sentencing judgment in Erdemović, the Trial Chamber discussed the defences of duress, necessity and superior orders and held that ‘a rigorous and restrictive approach’ to this issue should be employed in line with the ‘general principle of law as expressed in numerous national laws and case law’.[footnoteRef:55] However, the court in fact only relied on French law to support its conclusion. Equally unconvincing with regard to its survey of national laws, in this case the Trial Chamber dealt with the issues of scale of penalties applicable for crimes against humanity. The court stated ‘[a]s in international law, the States which included crimes against humanity in their national laws provided that the commission of such crimes would entail the imposition of the most severe penalties permitted in their respective systems.’[footnoteRef:56] However, the court neglected to provide examples of these laws. Instead, it concluded that ‘there is a general principle of law common to all nations whereby the most severe penalties apply for crimes against humanity in national legal systems. It thus concludes that there exists in international law a standard according to which a crime against humanity is one of extreme gravity demanding the most severe penalties when no mitigating circumstances are present.’[footnoteRef:57] The court then went on to review the case law of the former Yugoslavia with regard to prison sentences before finding that this was ‘in fact a reflection of the general principle of law internationally recognized by the community of nations whereby the most severe penalties may be imposed for crimes against humanity.’[footnoteRef:58] [55:  Prosecutor v Erdemović, IT-96-22-T, Sentencing Judgment, Trial Chamber, 29 November 1996, para 19.]  [56:  Prosecutor v Erdemović, IT-96-22-T, Sentencing Judgment, Trial Chamber, 29 November 1996, para 30.]  [57:  Prosecutor v Erdemović, IT-96-22-T, Sentencing Judgment, Trial Chamber, 29 November 1996, para 31.]  [58:  Prosecutor v Erdemović, IT-96-22-T, Sentencing Judgment, Trial Chamber, 29 November 1996, para 40.] 

Cassese notes on this point that ‘the Court not only failed to indicate on what national laws it had relied but also omitted to specify whether it had taken into account, in addition to general criminal legislation, national laws on war crimes as well as those on genocide, to establish whether these laws provide for penalties as serious as those amounting to crimes against humanity. It would therefore seem that the legal proposition set out by the Court does not carry the weight it could have, had it been supported by convincing legal reasoning.’[footnoteRef:59] [59:  Cassese, Antonio, International Criminal Law, 2003, OUP, p 34 (‘Cassese’).] 

While the ICTY has recognized a number of general principles in its jurisprudence, such as in Tadić where it focused on the general principle whereby a tribunal must be established by law,[footnoteRef:60] and in the case of Blaskić when it stated that the proportionality of the penalty to the gravity of the crime is a general principle of criminal law common to the major legal systems of the world,[footnoteRef:61] it has nonetheless rejected, on a number of occasions, the existence of a general principle of law recognized by all nations.[footnoteRef:62] Indeed, the Erdemović case illustrated that ‘at times there simply is no general enough principle to apply.’[footnoteRef:63] [60:  Tadić (Interlocutory Appeal), 2 October 1995, para 42.]  [61:  Prosecutor v Blaskić, IT-95-14-T, Judgment, Trial Chamber 3 March 2000, para 796.]  [62:  Cassese (n 59) 35, footnote 26.]  [63:  Cryer et al (n 50) 12.] 

In the recent Šanović case before the ICTY, the Appeals Chamber dealt with the national laws on aiding and abetting. The Chamber recalled that national legislation and case law may be relied on as a source of ‘international principles of rules in limited situations.’[footnoteRef:64] It continued that such reliance ‘is permissible only where it is shown that most, if not all, countries accept and adopt the same approach to the notion at issue. More specifically, it would be necessary to show that the major legal systems of the world take the same approach to that notion.’[footnoteRef:65] The review undertaken with regard to specific direction was comprehensive in scope and included an examination of the national laws of over 30 States from different legal traditions. The Appeals Chamber concluded that ‘[t]he survey of the above mentioned countries suffices for the Appeals Chamber to discern that requiring “specific direction” for aiding and abetting liability is not a general, uniform practice in national jurisdictions’.[footnoteRef:66] [64:  Prosecutor v Šanović, IT-05-87-A, Judgment, Appeals Chamber 23 January 2014, para 1634.]  [65:  Prosecutor v Šanović, IT-05-87-A, Judgment, Appeals Chamber 23 January 2014, para 1634, footnotes omitted.]  [66:  Prosecutor v Šanović, IT-05-87-A, Judgment, Appeals Chamber 23 January 2014, para 1646.] 

The issue of general principles has also been discussed to an extent before the SCSL in the Taylor case.[footnoteRef:67] In the Appeals Chamber the defence relied on national laws in relation to forms of criminal participation. However, this strategy was unsuccessful because national laws were confused with the existence of customary law. The Chamber stated: [67:  Prosecutor v Charles Taylor, SCSL-03-01-A-1389, Appeal Judgment, Appeal Chamber, 26 September 2013.] 

<DQ>Domestic law, even if consistent and continuous in all States, is not necessarily indicative of customary international law. This is particularly true in defining legal elements and determining forms of criminal participation in domestic jurisdictions, which may base their concepts of criminality on differing values and principles. Therefore, the reliance by the Defence on examples of domestic jurisdictions requiring or applying a ‘purpose’ standard to an accused’s mental state regarding the consequence of his acts or conduct is misplaced.[footnoteRef:68]</DQ> [68:  Prosecutor v Charles Taylor, SCSL-03-01-A-1389, Appeal Judgment, Appeal Chamber, 26 September 2013, para 429, footnote omitted.] 

It can be seen from this discussion that the practice of the ad hoc and hybrid tribunals has been inconsistent when utilizing general principles as a source of law. While these tribunals have recognized the need to resort to general principles in the absence of a treaty or customary rule, they have failed to develop a coherent practice when identifying such principles. Chambers have, at times, correctly stated that a systematic review of principles common to various legal traditions is necessary in order to identify general principles of law, however, Chambers have also at times, been neglectful of undertaking a comprehensive review of general principles in their judgments.
<A>General Principles as a Source of Law in the Statute of the International Criminal Court
The importance of general principles as a source of international criminal law was recognized by the drafters of the ICC Statute. Article 21 of the ICC Statute contains the first codification of the sources of international criminal law[footnoteRef:69] and thus provides the court with some discretion as to which source it can use. However, such discretion is limited as, unlike Article 38 of the ICJ Statute, Article 21 sets out a hierarchy of sources.[footnoteRef:70] Article 21 of the ICC Statute states: [69:  Gerhard Hafner and Christina Binder, ‘The Interpretation of Article 21(3) ICC Statute Opinion Reviewed’ (2004) 9 Austrian Review of International and European Law 163.]  [70:  Guzman (n 8) 704.] 

<DQ>1. The Court shall apply:
(a) In the first place, this Statute, Elements of Crimes and its Rules of Procedure and Evidence;
(b) In the second place, where appropriate, applicable treaties and the principles and rules of international law, including the established principles of the international law of armed conflict;
(c) Failing that, general principles of law derived by the Court from national laws of legal systems of the world including, as appropriate, the national laws of States that would normally exercise jurisdiction over the crime, provided that those principles are not inconsistent with this Statute and with international law and internationally recognized norms and standards.
2. The Court may apply principles and rules of law as interpreted in its previous decisions.
3. The application and interpretation of law pursuant to this article must be consistent with internationally recognized human rights, and be without any adverse distinction founded on grounds such as gender as defined in article 7, paragraph 3, age, race, colour, language, religion or belief, political or other opinion, national, ethnic or social origin, wealth, birth or other status.</DQ>
Interestingly, the ILC’s Draft Statute for the ICC contained three sources of law but did not specify a hierarchy between them. These were (a) the Statute of the Court; (b) treaties and principles and rules of general international law; and (c) applicable rules of national law.[footnoteRef:71] [71:  See Article 33, 1994 ILC Draft Statute, 103.] 

As with Article 38 of the ICJ Statute, Article 21(1)(c) seeks to avoid situations of non liquet. McAuliffe de Guzman notes that one field in which the drafters of the Rome Statute anticipated a gap in the law was that of regulating the exclusion of criminal responsibility because, although Article 31 of the Rome Statute (which was drafted with the Erdemović case in mind),[footnoteRef:72] sets out a number of defences, it also states that ‘the Court may consider a ground for excluding criminal responsibility other than those referred to in paragraph 1 where such a ground is derived from applicable law as set forth in article 21.’[footnoteRef:73] [72:  See Prosecutor v Erdemović, IT-96-22-A, Judgment, Appeals Chamber, 7 October 1997, para 55. The court discussed the defence of duress and stated that ‘no rule may be found in customary international law regarding the availability or the non-availability of duress as a defence to a charge of killing innocent human beings’.]  [73:  Rome Statute, Article 31(3).] 

One of the main issues to be addressed in the drafting of Article 21 was the question of how much discretion should be accorded to the judges. Indeed, the issue of judicial discretion ‘bears particular import in the context of international criminal law due to the mandates of nullum crimen sine lege.’[footnoteRef:74] McAuliffe deGuzmann comments that ‘[t]he primary challenge faced in drafting article 21 was the need to adhere to the principle of nullum crimen sine lege in the context of the loosely structured international legal order, with no sovereign legislature.”[footnoteRef:75] [74:  Guzman (n 8) 702.]  [75:  Guzman (n 8) 704.] 

During the Preparatory Committee two divergent views emerged on this issue. Some States felt that judicial discretion should be minimized as much as possible due to the requirements of the legality principle, and thus, that ‘[a]ny doubt as to the relevant legal provision should be resolved, according to this view, by direct application of the appropriate domestic law.’[footnoteRef:76] However, the other, and indeed, majority opinion view was the unique nature of international law required that judges be given discretion to apply general principles of international criminal law.[footnoteRef:77] A compromise between these two schools of thought resulted in Article 21 whereby judges have recourse to general principles of law only when the sources set out in Article 21(1)(a) and Article 21(1)(b) have failed,[footnoteRef:78] and indeed, so long as the general principle is in line with the human rights requirements set out in Article 21(3). Vasiliev notes that ‘Article 21 was included in the ICC Statute to create a solid, transparent and predictable legal regime equipped to deal with legal collisions and lacunae, while at the same time avoiding or diminishing the risk of judicial law-making.’[footnoteRef:79] [76:  Guzman (n 8) 702.]  [77:  See 1996 Preparatory Committee II, 103–105.]  [78:  Vasiliev states that ‘[g]iven that the ICC positive law is a multilayered system with a high degree of “density” and precision of legal regulation, secondary and tertiary sources will have to be consulted only in rather exceptional circumstances’; Vasiliev, Sergey, ‘Proofing the ban on “witness proofing”: did the ICC get it right?’ (2009) 20(2) Criminal Law Forum 193, 212–213 (‘Vasiliev’).]  [79:  Vasiliev 210.] 

At the Rome conference, there was a divergence of opinion between States concerning how general principles would be found and applied. This was divided into two options in the Final Draft of the Statute. The first option provided that the ICC would apply general principles of law derived from national laws of the legal systems of the world, whereas the second option, which received less support, provided that the court could apply national laws directly in a strict hierarchy. This entailed the court first applying the law of the State where the crime was committed, next, the law of the State of nationality of the accused, and then the law of the custodial State.[footnoteRef:80] However, delegates opposing the direct application of national laws argued that that this would involve ‘inconsistent justice’ as different laws would be applied to different accused for the same conduct[footnoteRef:81] and in addition, direct application of national laws would ‘hinder the development of a coherent body of international criminal law.’[footnoteRef:82] [80:  See Preparatory Committee Draft, Article 20, p 54.]  [81:  Guzman (n 8) 704.]  [82:  Guzman (n 8) 704.] 

Cassese states that a principle of criminal law will fall within the parameters of Article 21(1)(c) of the Statute ‘if a court finds that it is shared by common law and civil law systems as well as other legal systems such as those of the Islamic world, some Asian countries such as China and Japan, and the African continent.’[footnoteRef:83] He points out the trend in the literature criticizing the limitation of comparative legal analysis to civil and common law jurisdictions.[footnoteRef:84] In identifying general principles, ‘the judges of the ICC will be required to engage in comparative law analysis, but will have broad discretion to decide which national laws to include in that analysis’.[footnoteRef:85] Such comparative research, as noted by Ambos: [83:  Cassese (n 59) 32.]  [84:  See Mattei, Ugo, ‘Three Patterns of Law: Taxonomy and Change in the World’s Legal Systems’ (1997) 45 American Journal of Comparative Law 5.]  [85:  Guzman (n 8).] 

<DQ>must even go beyond the classical Anglo-American/Franco-Germanic divide, traditionally characterized by such opposites as inductive v deductive, common v written law, case v statute law, and even common sense v logic, and reach out to the increasingly important Islamic law or legal thought.[footnoteRef:86]</DQ> [86:  Ambos, Kai, Treatise on International Criminal Law: Foundations and General Part, vol 1, 2013, OUP, p 77 (emphasis in the original, footnotes omitted) (‘Ambos’).] 

Article 21(c) contains a special reference to national laws of States that would normally exercise jurisdiction. Schabas states that this reference is intriguing because ‘it suggests that the law applied by the court might vary slightly depending on the place of the crime or the nationality of the offender.’[footnoteRef:87] Per Saland, who chaired the working group that negotiated this provision, comments that: [87:  Schabas (n 12) 209.] 

<DQ>[t]here is of course a certain contradiction between the idea of deriving general principles, which indicates that this process could take place before a certain case is adjudicated, and that of looking also to particular national laws of relevance to a certain case; but that price had to be paid in order to reach a compromise.’[footnoteRef:88]</DQ> [88:  Saland, Per, ‘International Criminal Law Principles’, in Lee, Roy SK, The International Criminal Court: The Making of the Rome Statute – Issues, Negotiations, Results, 1999, Kluwer Law International, The Hague p 215.] 

However, as noted by McAuliffe deGuzman, ‘[a]lthough this... raises the spectre that the Court will apply inconsistent law in different cases, that danger may be largely averted through the exercise of the Court’s broad discretion to decide when it is “appropriate” to refer to particular national laws.’[footnoteRef:89] [89:  Guzman (n 8) 704.] 

<A>ICC Jurisprudence on General Principles
Given the fact that general principles of law were explicitly identified as a source of law in the Rome Statute, it is interesting to see if some of the inconsistency evident in the jurisprudence of the ad hoc and hybrid tribunals has been clarified in the case law of the ICC. Early jurisprudence of the court stresses the subsidiary nature of Article 21(1)(c) of the ICC Statute. In 2006, the Appeals Chamber ruled that the application of the third source of law, general principles of law, is subject to the existence of a gap in the Statute, thus clarifying the rationale for including general principles as a source of law in the Statute.[footnoteRef:90] Similarly, in Al Bashir, the court held that Article 21(1)(b) and (c) can only be applied if there is a lacuna in the written law in the Statute, the Elements of Procedure and Crimes and the Rules and in addition if this lacuna cannot be filled by applying the criteria set out in Articles 31 and 32 of the VCLT and Article 21(3) of the ICC Statute.[footnoteRef:91] In coming to this decision, the Pre-trial Chamber focused on the wording of Article 21(1)(b) which states that sources other than those in Article 21(1)(a) can be used ‘where appropriate’. [90:  Prosecutor v Thomas Lubanga Dyilo, ICC-01/04-01/06-722, Judgment on the Appeal of Mr. Thomas Lubanga Dyilo against the Decision on the defence Challenge to the Jurisdiction of the Court pursuant to Article 19(2)(a) of the Statute of 3 October 2006, Appeals Chamber, 14 December 2006, para 34.]  [91:  Prosecutor v Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09-1, Decision on the Prosecutor’s Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, Pre-trial Chamber I, 4 March 2009, para 126.] 

Based on his analysis of some early jurisprudence of the ICC, Bitti defined ‘a gap in the Statute’ as ‘an “objective” which could be inferred from the context or the object and purpose of the Statute, an objective which would not be given effect by the express provisions of the Statute or the Rules of Procedure and Evidence, thus obliging the judge to resort to the second or third source of law – in that order – to give effect to that objective.’[footnoteRef:92] [92:  Gilbert Bitti, ‘Article 21 of the Statute of the ICC and the Treatment of Sources of Law in the Jurisprudence of the ICC’ in Carsten Stahn and Göran Sluiter (eds), The Emerging Practice of the International Criminal Court (Martinus Nijhoff, The Hague 2009) 285, 295.] 

In the Lubanga case (Judgment on the Prosecutor’s Application for Extraordinary Review of Pre-trial Chamber I’s 31 March 2006 Decision Denying Leave to Appeal),[footnoteRef:93] the ICC highlighted the exceptional nature of Article 21(1)(c) and undertook a rigorous and extensive review of national laws in its search for a general principle of law ‘allowing the reviewability of decisions of an hierarchically lower court disallowing an appeal to a higher Court.’ Here, the Appeals Chamber stated that such a general principle cannot be identified, but only after an exhaustive review of the laws of 20 jurisdictions covering three different legal traditions, including Islamic legal tradition.[footnoteRef:94] This approach is significant, and illustrates the willingness of the court to undertake a comprehensive analysis of a number of legal traditions in order to assess the existence of a general principle of law. [93:  Prosecutor v Lubanga, ICC-01/04-168, Decision Denying Leave to Appeal, Appeals Chamber, 13 July 2006, paras 13–14.]  [94:  Prosecutor v Lubanga, ICC-01/04-168, Decision Denying Leave to Appeal, Appeals Chamber, 13 July 2006, paras 26–32.] 

This approach is clear in another decision in the same case, where the court admonished the prosecutor’s submissions on a limited number of jurisdictions in relation to Article 21(1)(c). In Lubanga (Decision on the Practices of Witness Familiarization and Witness Proofing), a number of national justice systems were discussed.[footnoteRef:95] In answer to the prosecutor’s argument that witness proofing was a common practice in national systems, Trial Chamber I stated: [95:  Prosecutor v Lubanga, ICC-01/04-01/06-679, Decision on the Practices of Witness Familiarization and Witness Proofing, Pre-trial Chamber I, 8 November 2006, paras 35–37.] 

<DQ>the Trial Chamber does not consider that a general principle of law allowing the substantive preparation of witnesses prior to the testimony can be derived from national legal systems worldwide, pursuant to Article 21(1)(c) of the Statute. Although this practice is accepted to an extent in two legal systems, both of which are founded upon common law traditions, this does not provide a sufficient basis for any conclusion that a general principle based on established practice of national legal systems exists. The Trial Chamber notes that the prosecution’s submissions with regard to national jurisprudence did not include any citations from the Romano-Germanic legal system.[footnoteRef:96]</DQ> [96:  Prosecutor v Lubanga, ICC-01/04-01/06-1049, Decision Regarding the Practices Used to Prepare and Familiarize Witnesses for Giving Testimony at Trial, Trial Chamber I, 30 November 2007, para 41.] 

However, further elucidation on what type of examination of national laws would have been appropriate was not forthcoming from the Chamber and thus it failed to seize an opportunity to clarify the nature of Article 21(1)(c).[footnoteRef:97] Vasiliev comments that ‘if the Chamber sought to establish... that there is a general principle proscribing proofing, its conclusion is not convincing, given the cursory and limited comparative research on the matter’.[footnoteRef:98] [97:  Vasiliev (n 78) 225.]  [98:  Vasiliev (n 78) 227.] 

In Ruto and Sang,[footnoteRef:99] the Appeals Chamber stated that ‘reliance on national law and principles as per Article 21(1)(c) can only be sustained where they are shown to be reflective of a general principle of law derived from the major legal systems of the world.’[footnoteRef:100] However, the Appeals Chamber stated that the prosecution had manifestly failed to prove the existence of this principle as they had only pointed to the practice of Germany, Kosovo, Montenegro, Bosnia and Herzegovina, and the United States which, according to the Appeals Chamber ‘is hardly reflective of a general principle of law.’[footnoteRef:101] However, once again, the court did not further clarify the nature of the examination of general principles that it would find acceptable. Therefore, while the ICC has to date demanded comprehensive reviews of the legal systems belonging to various legal traditions when identifying general principles, it has yet to clarify the nature and scope of the required review. Further elucidation is needed from the court to understand the meaning of ‘major legal systems of the world’ from which a general principle can be identified and also the extent of the examination of national laws required. [99:  Prosecutor v William Samoei Ruto and Joshua Arap Sang, ICC-01/09-01/11-1001, Defence Response to the Prosecution appeal against the ‘Decision on the Prosecution’s Request to Amend the Updated Document Containing the Charges Pursuant to Article 61(9) of the Statute’, Appeals Chamber, 30 September 2013.]  [100:  Prosecutor v Callixte Mbarushimana, ICC-01/04-01/10, Defence Response to Prosecution’s Application to File Additional Authority, Pre-trial Chamber, 3 November 2011, para 11.]  [101:  Prosecutor v Callixte Mbarushimana, ICC-01/04-01/10, Defence Response to Prosecution’s Application to File Additional Authority, Pre-trial Chamber, 3 November 2011, para 11, footnote 19.] 

<A>Conclusion
General principles of law are legal principles recognized by the world’s major legal systems. Notwithstanding the subsidiary nature of ‘general principles of law’ as provided for in Article 21(1)(c) of the ICC Statute ‘they still possess a particular importance given the rudimentary status of written and unwritten ICL’[footnoteRef:102] and are of considerable significance to the development of international criminal law.[footnoteRef:103] However, as of yet, international criminal tribunals, including the ICC, have failed to develop a coherent approach to the identification of general principles in practice. While some statements of the courts have emphasized the importance of undertaking an extensive review of the national laws of States of different families of law when identifying general principles, this has not always happened in practice and a definitive methodology has yet to be developed. Regarding the lack of consistency in identifying general principles under Article 38 of the ICJ Statute, both Schwarzengerger[footnoteRef:104] and Schlesinger contend that it was not the fault of the judges that they had to resort to hunches based on the legal system(s) with which they were familiar when identifying general principles, rather they blame the comparatists ‘who thus far have failed to give any concrete answers, based on comparative research, to the question: What are the general principles of law which are recognized by civilized nations?’[footnoteRef:105] We submit that today, the same problem remains in international criminal law with regard to general principles. Further research on the domestic systems belonging to various legal traditions by comparative lawyers is vital to the development of international criminal law. Such studies can inform and direct international tribunals, including the ICC, in the absence of treaty or customary rules. They can provide the ICC with a concrete and definite framework to interpret international criminal law and to ensure the consistent application of this body of law.[footnoteRef:106] [102:  Ambos (n 86).]  [103:  Werle, Gerhard, Principles of International Criminal Law, 2009, T.M.C. Asser Press, p 53.]  [104:  Foreword by Schwarzenberger in Cheng, Bin, General Principles of Law as applied by International Courts and Tribunals (Cambridge University Press, Cambridge 2006) XII.]  [105:  Schlesinger (n 13) 735.]  [106:  Badar, Mohamed Elewa, The Concept of Mens Rea in International Criminal Law, 2013, Hart, Cambridge.] 
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