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INTRODUCTION
A number of significant legal challenges impede the attribution of liability to parent corporations for the overseas operations of their subsidiaries. The multinational reach of the these entities’ activities raise questions as to which forum is appropriate to hear the case, under which State’s jurisdiction an action may be brought, and as to which State’s domestic law should be applied. The elaborate corporate structures exhibited by many multinational corporations (MNCs), which often incorporate holding companies, joint ventures, and external contractors, serve to complicate matters still further. The recent case of Akpan & anor v. Royal Dutch Shell plc & anor (hereafter ‘Akpan’) dealt with these issues in an environmental context.[footnoteRef:1] The case formed part of a class action suit brought by Milieudefensie (Friends of the Earth Netherlands), a Dutch non-governmental organisation (NGO) promoting environmental protection, and four Nigerian farmers.[footnoteRef:2] The farmers had all experienced damage to their farmlands and fishing ponds resulting from numerous oil spills across three proximate regions between 2004 and 2007. Akpan, the only successful applicant, is a farmer and fisherman residing in the village of Ikot Ada Udo, Nigeria. Throughout the course of the action, all four Nigerian applicants were supported by Milieudefensie which itself attempted to bring claims against both the parent company and its wholly-owned subsidiary as a third party concern.  [1:  A.F. Akpan & anor v. Royal Dutch Shell plc & anor, District Court of the Hague, 30th January 2013, LJN BY9854 / HA ZA 09-1580 <http://www.milieudefensie.nl/publicaties/bezwaren-uitspraken/final-judgment-akpan-vs-shell-oil-spill-ikot-ada-udo> accessed 15/08/13 (hereinafter Akpan).]  [2:  E. Dooh & anor. v. Royal Dutch Shell plc. & anor., District Court of the Hague, 30th January 2013, LJN BY9845 / HA ZA 09-1581 <http://www.milieudefensie.nl/publicaties/bezwaren-uitspraken/final-judgment-dooh-vs-shell-oil-spill-goi> accessed 15/08/13; A. Efanga, F. A. Oguru & anor. v. Royal Dutch Shell plc. & anor., District Court of the Hague, 30th January 2013, LJN BY9850 / HA ZA 09-0579 <http://www.milieudefensie.nl/publicaties/bezwaren-uitspraken/final-judgment-oguru-vs-shell-oil-spill-goi> accessed 15/08/13 ] 


FACTUAL BACKGROUND

The applicants sought to bring an action against both Royal Dutch Shell (RDS) and its subsidiary company Shell Petroleum Development Company of Nigeria (SPDC) concerning environmental damage which resulted from two oil spills between 2006 and 2007. The well in question had been drilled by SPDC’s legal predecessor in 1959, though it was abandoned the same year. Although the well had been closed by a ‘Christmas tree’ mechanism, it had not been sealed entirely, and could be opened and closed with a monkey wrench.  The most significant spill occurred in August 2007, and was  reported to SPDC and a Joint Investigation Team (JIT) composed of SPDC employees and Nigerian government representatives. The JIT attempted to gain access to the site in early September 2007. Initially, access was denied by members of the local community, though the JIT was eventually permitted to stop the flow of oil on 7th November 2007. The JIT report concluded that the spill was the result of third-party tampering with the wellhead.[footnoteRef:3] Clean-up work was subsequently carried out by two Nigerian contractors on behalf of SPDC, and a ‘Clean-up and Remediation Certificate Format’ was issued and signed by an agent of the Nigerian government. Following the commencement of legal proceedings in early 2009, SPDC secured the site against any further sabotage by sealing the wellhead with a concrete plug. [3:  See Akpan, above n. 1 at 2.7] 


The plaintiffs sought to establish that both defendents: i) were jointly and severally liable towards Akpan for current and future damage resulting from negligence; ii) were liable for the infringement of Akpan’s physical integrity as their actions had resulted in his living in a contaminated environment; iii) had been negligent towards  Milieudefensie and were jointly and severally liable for the resulting environmental damage. Seven further claims were initiated, requesting an order that Shell secure the offending wellheads in conformity with modern standards, commence an appropriate clean-up operation in the area, implement an adequate oil spill contingency, and pay appropriate compensation.

INTERLOCUTORY JUDGMENTS
Given the complexity of the case, numerous interlocutory judgements were rendered by the District Court as it considered challenges initiated by the defendants in respect of the Dutch Court’s jurisdiction and applicable law. The plaintiffs also petitioned for the disclosure of company documents held by Shell in order to substantiate their claims that the spill resulted from poor maintenance, rather than sabotage. A comment will be made in relation to each before examining the Dutch Court’s final judgement.
i. Jurisdction: The applicants sought to initiate proceedings at the District Court of The Hague against both the parent company, RDS, which is domiciled in the Netherlands, and its wholly owned Nigerian subsidiary, SPDC. Given that the substantive claims related to events occurring in Nigeria, the jurisdiction of the Dutch Court over SPDC was challenged by the defendants.[footnoteRef:4] Article 7(1) of the Dutch Code of Civil Procedure (DCCP) provides that if a court has jurisdiction over one defendant, it will be deemed to have concurrent jurisdiction over the other, provided the rights of action are connected and a joint hearing would promote efficiency.[footnoteRef:5] The defendants argued that the external nature of the claims against SPDC mandated ‘a more stringent connection.’[footnoteRef:6] The defendants also submitted that the claims against RDS had been initiated for the sole purpose of establishing Dutch jurisdiction over the Nigerian subsidiary. In response, the Dutch Court confirmed its jurisdiction over RDS, citing the Brussels Regulation.[footnoteRef:7] Given that SPDC is not domiciled in an EU Member State, the Court turned to interpretation of Article 7(1) DCCP, finding that the nexus between the claims initiated against both defendants was sufficient to justify a joint hearing.[footnoteRef:8] The Court also rejected the second challenge, suggesting that such abuse of process is rarely established. [4:  Motion for the Court to Decline Jurisdiction and Transfer the Case, Also Conditional Statement of Defence in the Main Action in the Matter of Royal Dutch Shell PLC and Shell Petroleum Development Company of Nigeria v. F. A. Oguru, A. Efanga & Vereniging Milieudefensie, Court of the Hague, Docket No: 2009/0579 at para 13 <http://milieudefensie.nl/publicaties/bezwaren-uitspraken/shells-response-to-the-subpoenas> accessed 29/04/13.]  [5:  Dutch Code of Civil Procedure, Book 1: Litigating before the District Courts, the Courts of Appeal and the Supreme Court, Article 7(1).]  [6:  HR 27 October 1978, NJ 1980, 102 cited in Original Subpoena 2008, Assignment granted by the Dutch Council for Legal Assistance in Amsterdam for Oguru and Efanga with the numbers 4GD4306 and 4GT0210 at  para. 19 <http://milieudefensie.nl/publicaties/bezwaren-uitspraken/subpoena-oruma/> accessed 29/04/13at para. 75.]  [7:  Council  Regulation (EC) 44/2001, OJ L21/1 (The ‘Brussels Regulation’) Articles 2(1), 60(1).]  [8:  Judgement in Motion Contesting Jurisdiction, 30 December 2009, 330891 / HA ZA 09-579 at 3.6 <http://milieudefensie.nl/publicaties/bezwaren-uitspraken/judgment-courtcase-shell-in-jurisdiction-motion-oruma> accessed 29/04/13] 


The Dutch Court briefly returned to the matter of jurisdiction in the main action. The defendants submitted that the plaintiffs’ failure to obtain the internal documentation held by Shell rendered all actions against RDS certain to fail. This claim was again dismissed by the Court, this time citing the landmark English case Chandler v. Cape (hereafter ‘Cape’).[footnoteRef:9] Perhaps surprisingly given the complex corporate structure, the Dutch Court held that the claims brought against both defendants were of a similar legal basis, noting an international trend in holding parent companies liable for the harmful practices of their foreign subsidiaries.[footnoteRef:10] Interestingly, the Court considered whether, in the event that all claims against RDS were dismissed, it should leave the assessment of claims against SPDC to the Nigerian courts. The Court stated that ‘forum non conveniens... no longer plays any role in today’s international private law… the jurisdiction of the Dutch Court in the matter against SPDC… does not cease to exist… not even if subsequently... no connection or hardly any connection would remain with Dutch jurisdiction.’[footnoteRef:11] [9: Chandler v Cape plc [2012] EWCA Civ 525. ]  [10:  See Akpan, above n.1 at 4.5]  [11:  ibid. at 4.6.] 

ii. Applicable Law: Although it was assumed by the plaintiffs that Dutch domestic law would apply to the proceedings,[footnoteRef:12] the defendants correctly cited section 3(1) of the Dutch Torts (Conflicts of Laws) Act 2001,[footnoteRef:13] which provides that ‘[o]bligations arising from tort are governed by the laws of the State on whose territory the act is committed.’ According to section 3(2), if an act has harmful effects on persons, goods, or the environment in a place other than the territory on which the act was committed, ‘the law of the State on whose territory these effects occur will be applied, unless the perpetrator was reasonably unable to foresee the effects in that place.’[footnoteRef:14] The selection of Nigerian law forced the court to consider two further issues: i) the admissibility of Milieudefensie’s claims as a third party; ii) the admissibility and merits of the joint action. [12:  Original Subpoena 2008, Assignment granted by the Dutch Council for Legal Assistance in Amsterdam for Oguru and Efanga with the numbers 4GD4306 and 4GT0210 at  para. 20 .<http://milieudefensie.nl/publicaties/bezwaren-uitspraken/subpoena-oruma/> accessed 29/04/13.]  [13:  Torts (Conflict of Laws) Act (Wet ConflictenrechtOnrechtmatigeDaad) 2001, Section 3(1).]  [14:  ibid., Section 3(2).] 

Nigerian law lacks a provision permitting joint actions. The defendants submitted that Article 3:305 of the Dutch Civil Code, which permits class actions on the basis of similar interests, formed part of Dutch substantive law and thus could not be applied. The Court, citing parliamentary history, stated that the provision applied as it formed part of Dutch procedural law.[footnoteRef:15] Second, the defendants submitted that Milieudefensie’s claims were inadmissible on the basis that ‘representative action offers no advantage above the litigation of the interested parties acting individually, because Mileudefensie ha[d] not engaged sufficiently in actual activities in respect of the Nigerian environment...’[footnoteRef:16] The court dismissed this submission, finding that matters such as the decontamination of soil and fishponds were of benefit both to the local community and environment,[footnoteRef:17] and that litigating individually would diminish court efficiency.[footnoteRef:18] There was no reason to assume that the objective of global environmental protection was not specific enough to the spill to fall within of the scope of Article 3:305a.[footnoteRef:19] [15:  Judgement of the 14 September 2011 in the ancillary action concerning the production of exhibits and in the main action, 337060 / HA ZA 09-1580 at 4.3 <http://www.milieudefensie.nl/publicaties/bezwaren-uitspraken/judgment-exhibition-alfred-akpan> accessed 29/04/13.]  [16:  ibid. at 4.4.]  [17:  ibid.]  [18:  ibid.]  [19:  ibid.] 


iii. Sabotage and the production of evidence: In an attempt to substantiate their claims that the oil spill resulted from poor-maintenance rather than sabotage, the plaintiffs submitted that they had a legitimate interest[footnoteRef:20] in the disclosure of numerous documents held by Shell. Nigeria’s Oil Pipeline Act 1956 (OPA)[footnoteRef:21] provides that license holders must compensate any person suffering damage resulting from oil spills unless the damage occurred ‘on the account of his own default or on account of the malicious act of a third person’.[footnoteRef:22] Therefore, an intervening act could diminish the defendant’s responsibility for causing the spills. The Environmental Guidelines and Standards for the Petroleum Industry in Nigeria 2002 (EGASPIN)[footnoteRef:23] provide that operators have a responsibility to contain and remedy spills, regardless of their cause. The Dutch Court found that the plaintiffs were unable to respond to the JIT report and video evidence submitted by the defendants demonstrating the ease with which the wellhead was closed in November 2007.[footnoteRef:24] Thus, the plaintiffs had no legitimate interest in the disclosure of internal documents.[footnoteRef:25] The spills were attributed to third-party sabotage,[footnoteRef:26] and as such the defendants’ liability for causing the spills was significantly diminished. [20:  Dutch Code of Civil Procedure, Article 843a para 1.]  [21:  Section 11(5)(c)]  [22:  ibid.]  [23:  Nigerian Department of Petroleum Resources, Environmental Guidelines and Standards for the Petroleum Industry in Nigeria (EGASPIN) (Revised Edition, 2002) at 4.1 Mystery Spills of Unknown Origin.]  [24:  Above, n.15 at 4.7]  [25:  ibid. at 4.8]  [26:  See Akpan, above n. 1 at 4.20] 


JUDGEMENTS IN THE MAIN ACTION

Following the interlocutory judgements described above, the Court went on to outline the scope of the private law rules governing non-contractual obligations in Nigeria. As the Nigerian legal system is based on English common law, decisions rendered by English courts after Nigeria’s independence in 1960 remain persuasive. The present claims relate to common law torts that have been partially codified by the OPA. The landmark case on negligence is Donoghue v. Stephenson,[footnoteRef:27] which provided that negligence constituted damage resulting from the breach of a duty of care.[footnoteRef:28]  Although no general duty of care to prevent other parties suffering damage as the result of actions by a third party exists in common law, the Dutch Court acknowledged that such a duty can be established in exceptional circumstances.[footnoteRef:29] [27:  Donoghue v. Stephenson [1932] UKHL 100]  [28:  See also Caparo Industries plc v. Dickman [1990] UKHL 2]  [29:  Citing Smith v. Littlewoods [1987] UKHL 18] 

i. The liability of the Parent Company, RDS: The plaintiffs submitted that RDS was aware of the frequency of oil spills in Nigeria, had ‘exercised influence on SPDC’s activities,’[footnoteRef:30]and had therefore assumed a duty of care for its subsidiaries operations, since the prevention of environmental destruction was a key policy objective.[footnoteRef:31] The Cape[footnoteRef:32] case was in point: the applicant had been exposed to asbestos during his employment by a subsidiary company. The English Court of Appeal held that the law may impose a duty of care on a parent company for the health and safety of its subsidiary’s employees where: i) the business of the parent and subsidiary were essentially the same ii) the parent had, or should have had, more knowledge of a relevant health and safety aspect in the industry than the subsidiary; iii) the parent knew, or should have known, that working conditions at its subsidiary were unsatisfactory; iv) the parent knew, or should have foreseen that the subsidiary would rely the parent’s superior knowledge to protect its employees.[footnoteRef:33] [30:  See Akpan, above n. 1 at 4.27]  [31:  ibid.]  [32:  See Cape above n. 9.]  [33:  ibid. at para. 80.] 


In Akpan, it was held that the ‘proximity between parent company and the employees of its subsidiary that operates in the same country cannot be unreservedly equated with the proximity between the parent of an international group of oil companies and the people living in the vicinity of… oil facilities of its subsidiaries in other countries…’.[footnoteRef:34] Whereas the subsidiary-employee relationship in Cape created a duty of care for a limited group (employees), a duty of care for the parent company of an international oil group over the population proximate to its pipelines would create ‘a virtually unlimited group of people in many countries.’[footnoteRef:35] Given the indirect nature of the damage caused in Akpan, the Court felt that, ‘at best, parent company RDS can be blamed for failing to induce and/or failing to enable its subsidiary SPDC to prevent and limit any damage caused to people in the vicinity of sabotage.’[footnoteRef:36] Thus, corporate structure precluded the parent company from the attribution of any liability. Although the Court acknowledged that RDS knew that the business practices of SPDC involved risks to third parties, it found that ‘the businesses of RDS and SPDC are not essentially the same, because RDS formulates general policy lines… whereas SPDC is involved in the production of oil in Nigeria.’[footnoteRef:37] It could not be assumed that RDS possessed more knowledge over the risks of oil production in Nigeria than SPDC.Given the lengths that the Court went to in order to bring the claims against SPDC under its jurisdiction, it is surprising that the claims against RDS were resolutely dismissed so early in the proceedings. [34:  See Akpan, above n.1 at 4.29.]  [35:  ibid.]  [36:  ibid. at 4.30.]  [37:  ibid. at 4.31.] 

ii. The Liability of the Nigerian Subsidiary (SPDC): In its assessment of SPDC, the Dutch Court began by addressing damage resulting from any tort committed against Milieudefensie. It was held that, although the Dutch NGO could act in the interests of third parties, this did not lead to the conclusion that any damage suffered by those third parties could be considered damage to Mileudefensie itself.[footnoteRef:38] Next, the court considered SPDC’s potential liability for damage to Akpan under Section 11(5)(c) OPA, which codifies the rule in Rylands v. Fletcher,[footnoteRef:39] and excludes liability where damage is the result of the malicious acts of a third party. Accordingly, SPDC could not be held liable for the damage caused by the spills.[footnoteRef:40] Taking into account the local community’s initial denial of access to SPDC, the Court was unable to see how the failure of SPDC to respond to the spills in good time could have resulted in any additional damage.[footnoteRef:41] The plaintiffs were also unable to substantiate their assertions that SPDC had been negligent during the clean-up and remediation process.[footnoteRef:42] [38:  See Akpan, above n.1 at 4.35.]  [39:  Rylands v. Fletcher, [1866] LR 1 Exch 265 at pp.279-280.]  [40:  See Akpan, above n.1 at 4.36.]  [41:  ibid at 4.47.]  [42:  ibid. at 4.49 - 4.54.] 


The only successful claim brought by the plaintiffs concerned the failure of SPDC to adequately secure the wellhead against sabotage.[footnoteRef:43] The defendants submitted that there was no Nigerian precedent to this effect, and that Courts had ‘consistently ruled the operator was not liable.[footnoteRef:44] However, the possibility had equally not been ruled out.[footnoteRef:45] The District Court in Akpan held that a potential spill resulting from sabotage was foreseeable, and that this would have harmful consequences for the people living in the vicinity[footnoteRef:46] The court held that it was fair, just and reasonable to rule that a duty of care existed between SPDC and the population proximate to the well as a simple, cheap, concrete plug could have prevented sabotage.[footnoteRef:47] [43:  ibid. at 4.39.]  [44:  ibid. at 4.40.]  [45: Shell Petroleum Development Company (Nigeria) Ltd v Otoko [1996] 6 NWLR (Pt. 159) 693.]  [46:  See Akpan, above n.1 at 4.43.]  [47:  ibid. 4.44.] 


Finally, the court turned to the plaintiffs’ claim that SPDC had violated Akpan’s human rights to physical integrity by contaminating his living environment. The Court found that contrary to the Gbemre decision,[footnoteRef:48] the defendant could not ‘be blamed for any active conduct but negligence... the District Court is of the opinion that in… horizontal relationships... this cannot be designated as an infringement of a human right.’[footnoteRef:49] The Court in Gbemre held that continuous gas flaring by SPDC constituted a gross violation of the community’s human rights, and that current legislation was inconsistent with the Constitution of the Federal Republic of Nigeria1999 and the African Charter on Human and Peoples Rights. A previous ruling had provided that the rights contained in Chapter 2 of the Constitution were potentially enforceable against private actors.[footnoteRef:50] In Akpan, the claim was dismissed given that there were no similar Nigerian rulings in which horizontal relationships involving third party sabotage had been considered an infringement of human rights.[footnoteRef:51] [48:  Gbemre v Shell Petroleum Development Corporation of Nigeria Ltd, Suit no.FHC/B/CS/53/05, Federal High Court, Benin Judicial Division, 2005.]  [49:  See Akpan, above n.1 at 4.56.]  [50:  Attorney General of Ondo State v. Attorney General of the Federation and 35 Others [2002] 5 SC (pt. 1) at 1]  [51:  ibid.] 


COMMENTARY
Absent any direct, judicially enforceable regulation at the international level, the onus falls to individual States to provide appropriate domestic protection from the abusive operations of MNCs. This stems from the central position accorded to the State by the dominant, positivist conception of international law.[footnoteRef:52] Though international legal personality has been extended to include entities such as the United Nations,[footnoteRef:53]MNCs remain excluded. Moreover, it is arguable that a deficit in procedural and substantive legitimacy precludes the extension of such obligations to private entities that are unable no participate in the formation international law.[footnoteRef:54] In theory, this lack of direct international regulation should be satiated by domestic regulation: the ‘responsibility to protect’ is the first principle of the UN Secretary-General’s Special Representative for Business and Human Rights’ 2009 framework on the regulation of corporate actors.[footnoteRef:55] [52:  See TheCase of the S.S. "Lotus", Publications of the Permanent Court of International Justice, Series A. - No. 10, September 7th, 1927. at p.18.]  [53:  Reparation for Injuries Suffered in the Service of the United Nations, ICJ Reports (1949), 179.]  [54:  C. Ryngaert, “Imposing International Duties on Non-State actors and the Legitimacy of International Law”, in C. Ryngaert and M. Noortmann, (eds.) Non-State Actor Dynamics in International Law: From Law-Takers to Law-Makers,(Ashgate Publishing 2010) 69-90.]  [55:  Human Rights Council, Report of the Special Representative of the Secretary General on the issue of human rights and transnational corporations and other business enterprises, UN Doc A/HRC/11/13 (22 April 2009) para. 12.] 


While it may be the duty of host States to protect all within their territory from abusive operations of MNCs, they typically lack the resources to do so, or may even be complicit in violations.[footnoteRef:56] It is thus an unwillingness or inability of States to provide domestic protection, rather than a complete legal void.[footnoteRef:57]As the Akpan case demonstrates, the practical challenges of the State responsibility approach are magnified in developing countries.The mandatory national incorporation of foreign subsidiaries in Nigeria has had the effect of further insulating parent corporations from liability.[footnoteRef:58] Such provisions make ‘it easier for the parent companies of MNCs subsidiaries in Nigeria to deny liability for any adverse consequences of the operations of their subsidiary...’[footnoteRef:59] The challenge posed by complex corporate structures and the effect separate incorporation is also highlighted in the Barcelona Traction[footnoteRef:60] case. The failings of the State-based approach have also been demonstrated in a study concerning 68 Nigerian oil-related actions. The findings highlighted that ‘the success of claimants was often limited because oil companies were able to use a number of substantive and procedural rules as effective legal defences in oil-related litigation. There were some indications that the principles of the Common Law worked in favour of oil companies.’[footnoteRef:61] The unsuccessful attempt by the defendants in Akpan to break up the plaintiffs’ joint action is another example.[footnoteRef:62] Such procedural impediments, common in developing host countries, militate strongly against the success of vulnerable victims. [56:  E. De Brabandere, Human Rights Obligations and Transnational Corporations: The Limits of Direct Corporate Responsibility,(2010) 4 Human Rights and International Legal Development, 77.]  [57:  O. De Schutter, “The Accountability of Multinationals for Human Rights Violations in European Law,” in P. Alston, (Ed), Non-State Actors and Human Rights,(Oxford University Press2005) 240.]  [58:  Companies and Allied Matters Act 1968, s54(1).]  [59:  O. O. Amao, Corporate Social Responsibility, Multinational Corporations and the Law in Nigeria: Controlling Multinationals in Host States,(2008)52 Journal of African Law, 97.]  [60:  Barcelona Traction, Light and Power Company (Belgium v Spain) (Second Phase) [1970] ICJ Rep 3.]  [61:  J. G. Frynas, Legal Change in Africa: Evidence from Oil-Related Litigation in Nigeria,(1999) 43 Journal of African Law,149.]  [62:  ibid. 132-3.] 


What, then, are the options for regulating MNCs under the State centric regime? Exporting the hearing to the home State of the parent corporation limits procedural hurdles, although the disclosure of evidence may remain problematic. In Akpan, this contributed to the spill being deemed the result of sabotage. The controversial issue of the attribution of oil spills to third party sabotage in Nigeria is recognised by Frynas[footnoteRef:63] and Eweje, the latter highlighting the view of the Director General of the Federal Environmental Agency that a large number of oil spills in Nigeria result from outdated pipelines.[footnoteRef:64] But although the impact of procedural hurdles may be diminished in home States, jurisdictional challenges remain. In Akpan, the plaintiffs were able to justify the extension of the Dutch Court’s jurisdictional reach to cover events occurring solely in Nigerian territory, but the difficulty posed by complex corporate structures is well documented in case law. Despite a number of cases addressing the liability of parent companies in home states under domestic private law, the 2012 Cape case is the only one to produce a definitive judgement thereon. Other major cases have been dismissed on technical points of procedure or settled out of court.[footnoteRef:65] It has been argued that ‘provided there is sufficient involvement in, control and knowledge of the subsidiary operations by the parent there seems to be no reason in principle why the general principles of negligence should not apply...’[footnoteRef:66] But, as McBeth notes, in such cases ‘the synergies with international human rights law are coincidental.’[footnoteRef:67] Save for the 2012 Cape decision, these do not provide a formal precedent, demonstrating only that ‘the procedural hurdles of forum non conveniens and separate legal personality of entities within an enterprise are capable of being cleared’.[footnoteRef:68] [63:  ibid. 127-8.]  [64:  G. Eweje, Environmental Costs and Responsibilities Resulting From Oil Exploitation in Developing Countries: The Case of the Niger Delta,(2006) 69 Journal of Business Ethics, 44.]  [65:  Dagi v BHP [1995] 1 VR 428; Gagarimabu v BHP [2001] VSC 517 (unreported) (Supreme Court of Victoria) 27 August 2001; Connelly v RTZ [1998] AC 854;Lubbe v Cape plc [2000] 4 All ER 268; Sithole v Thor Chemical Holdings [1999] EWCA Civ 706]  [66:  R. Meeran, “The Unveiling of Transnational Corporations: A Direct Approach”, in Addo, M. (Ed.), Human Rights Standards and the Responsibility of Transnational Corporations, (1999) Springer,170]  [67: A. McBeth, International Economic Actors and Human Rights, (Routledge2011), 297]  [68:  ibid. 296] 


The forum non conveniens doctrine permits common law courts to decline jurisdiction on the grounds that a more appropriate forum serves the interests of justice. There is no uniform approach: the current UK test requires the Court to be satisfied that there is another appropriate forum with competent jurisdiction ‘in which the case may be tried more suitably for the interests of all the parties and the ends of justice.’[footnoteRef:69] Yet, in the US,[footnoteRef:70] the Courts explicitly gave less weight to the preferences of foreign plaintiffs in the Piper Aircraft[footnoteRef:71]and Wiva[footnoteRef:72] judgments. As such, the doctrine remains problematic. Although it was arguable in Akpan that a stronger jurisdictional link existed between the parties and a forum in the State in which the damage occurred, host States may be volatile, lack human rights/fair trial assurances and appropriate judicial enforcement mechanisms.[footnoteRef:73] Consequently, although litigation in the host State remains the simplest avenue to achieve redress, it is usually overlooked.[footnoteRef:74] Perhaps the Dutch Court’s reluctance to consider a forum non conveniens argument in the Akpan case stems from the civil legal system in the Netherlands,[footnoteRef:75] or perhaps this represents a nascent recognition of the doctrine’s codification  in the recent Hague Convention on Choice of Court Agreements 2005.[footnoteRef:76] [69: Spiliada Maritime Corp. v. Cansulex Ltd. [1987] A.C. 476]  [70: E. F. Smith, Right to Remedies and the Inconvenience of Forum Non Conveniens: Opening U.S. Courts to Victims of Corporate Human Rights Abuses, (2010) 44 Columbus Journal of Law & Social Problems, 145-192; J. N. Rose, Forum Non Conveniens and Multinational Corporations: A Government Interest Approach, (1986) 11 North Carolina Journal of International Law & Commercial Regulation, 669-714.]  [71: Piper Aircraft Co. v. Reyno, 454 U.S. 235, 242 [1981].]  [72: Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88 [2d Cir. 2000]]  [73: J. Duval-Major, One Way Ticket Home: The Federal Doctrine of Forum Non Conveniens and the International Plaintiff, (1992)77 Cornell Law Review, 675.]  [74: See McBeth, above n. 67 p.294.]  [75: Civil law jurisdictions frequently utilise lispendens arguments, as codified by the Article 23 of the Brussels Regulation.]  [76: R. A. Brand, and S. R. Jablonski, Forum Non Conveniens: History, Global Practice, and Future under the Hague Convention on Choice of Court Agreements, (Oxford Univeristy Press 2007), 183-210.] 


Supplementary to regular private law remedies in home States, the US enables non-US citizens to bring tort claims for actions ‘committed in violation of the law of nations or a treaty of the United States.’[footnoteRef:77] The Alien Torts Claims Act (ATCA) permits incidents occurring wholly overseas to be litigated in the US provided there is a sufficient nexus between the defendant and the US. In the Unocal case,[footnoteRef:78] it was alleged that Union Oil Group of California, had aided and abetted the Myanmar government in committing human rights violations.[footnoteRef:79]Unocal and Wiwa were both settled out of court, though the protracted litigation strongly indicated a finding in the plaintiffs’ favour. However, in April 2013,the US Supreme Court confirmed a presumption against ACTA’s extraterritorial application,stating ‘it would reach too far to say that mere corporate presence suffices.’[footnoteRef:80]Despite this limitation, ‘the possibility of initiating foreign direct liability claims before courts in other Western societies… remains.’[footnoteRef:81] Thus, regular tort claims remain an avenue to domestic redress. [77: Alien Tort Claims Act 28 U.S.C., S 1350 (ATCA).]  [78: Doe v. Unocal, 395 F.3d 932 [9th Cir. 2002].]  [79: W. Kaleck, &M. Saage-Maaβ, Corporate Accountability for Human Rights Violations Amounting to International Crimes, (2010) 8 Journal of International Criminal Justice 704.]  [80: Kiobel v Royal Dutch Petroleum Co. (Slip Opinion) [2013] 569 U. S.14.]  [81:  L. Enneking, Multinational Corporations, Human Rights Violations, and a 1789 US Statute: A brief exploration of the case of Kiobel v. Shell,(2012) 3NederlandsInternationaalPrivaatrecht, 400.] 


Greater emphasis has now been placed on the development of soft-law initiatives such as the OECD Guidelines on Multinational Enterprises and Global Compact. Davarnejad highlights the controversy that exists over the normative quality of soft-law, in that although such provisions are helpful in developing, clarifying and interpreting international law, and may produce significant legal effects, such initiatives arguably lack adequate enforceability mechanisms.[footnoteRef:82] Nigerian populations remain deeply suspicious of multinational oil companies due to past economic and environmental exploitation, and corporate social responsibility initiativeshave done little to remedy the situation.[footnoteRef:83] Local communities remain sceptical of the corporate interference, and the lack of judicial enforceability calls into question the quality of soft-law regulation. [82: L. Davarnejad, “The Impact of Non-State Actors on the International Law Regime of Corporate Social Responsibility: Blessing or Curse?”, in C. Ryngaert and M. Noortmann, (Eds.) Non-State Actor Dynamics in International Law: From Law-Takers to Law-Makers, (Ashgate Publishing2010), 49-68.]  [83: See Amao, above n.59 at 90.] 


Another option contemplated in Akpan is a purely human rights-based approach. The practice of incorporating environmental rights into State constitutions is a growing phenomenon across the developing world, but can also be seen in US States.[footnoteRef:84] Unlike the pervasive procedural hurdles present in tort litigation, the human rights approach enables courts to grant injunctions to protect fundamental rights,[footnoteRef:85]which in turn expedites the enforcement procedure.[footnoteRef:86] The unwillingness of the Dutch Court to consider this route in Akpan is arguably justified on the grounds that the spill resulted from third party sabotage. However, one of the key elements of Gbemre was that ‘unlike previous cases of alleged environmental damage … the judge in this case clearly ignored the respondents’ contention that the oil and gas exploration activities have no causal connection with any of the reported cases of alleged incidents.’[footnoteRef:87] Despite the decision in Akpan, this shift toward human rights based litigation in Nigeria may go some way toward overcoming the accountability deficit for MNCs that is greatly magnified in developing host countries. [84: K. S. A. Ebeku, Constitutional Right to a Healthy Environment and Human Rights Approaches to Environmental Protection in Nigeria: Gbemre v. Shell Revisited, (2007), 16 (3) Review of European Community and International Environmental Law, 312-320.]  [85: See Amao, above n.59 at 110-111.]  [86:  See the fast track procedure enshrined in Constitution of the Federal Republic of Nigeria 1999, Section 46.]  [87: See Ebeku, above n. 84 at 318.] 
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