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Introduction

The Court of Appeal’s decision in Southend-on-Sea v Armour
 represents the latest step in the arduous journey of art.8 of the European Convention on Human Rights in the realm of housing law.
 The following commentary discusses the facts of Southend together with the effects of the Court of Appeal’s approach to art.8 and makes suggestions as to how art.8 might develop in the future.
Introductory Tenancies

Local authorities and housing associations may elect to operate an introductory tenancy scheme.
 The effect of such an election is that all tenancies which would be secure tenancies are instead introductory tenancies.
 The introductory tenancy will usually continue for a probationary period of one year,
 with the option for a landlord to extend the tenancy by a further six months.
 In the absence of an extension and provided the requirements for a secure tenancy remain in place the tenancy will automatically become a secure tenancy and benefit from a higher level of security.

If, during the probationary period, a landlord wishes to determine an introductory tenancy a statutory notice must be served upon the tenant including reasons for the decision to seek possession. The landlord may then apply to the court for a possession order.
 Provided the landlord has complied with the procedural requirements of s.128 of the Housing Act 1996 the court must make an order.

Article 8
The effect of art.8 of the Convention on housing has been the subject of substantial litigation in the domestic courts and the European Court of Human Rights. However, the views of the UK Supreme Court and the European Court now appear to be in sync following Manchester City Council v Pinnock
 with the Supreme Court finding that ‘where a court is asked to make an order for possession of a person's home at the suit of a local authority, the court must have the power to assess the proportionality of making the order’.

Southend-on-Sea v Armour

The County Court
The proceedings arose out of alleged instances of verbal abuse by Mr Armour, who was an introductory tenant of Southend Borough Council, towards his neighbours and a member of Southend’s staff. Mr Armour was also alleged to have abused electrical contractors visiting his home by turning on the electric supply whilst the contractors were working.
Following the above incidents Southend served a s.128 notice upon Mr Armour, following which Mr Armour sought to explain himself at a review panel hearing on 21 April 2011. However, Mr Armour was unsuccessful and on 9 June 2011 Southend issued possession proceedings against Mr Armour.
In the course of listing the hearing there were various delays during which Mr Armour raised a defence based upon art.8. The Recorder’s judgment was passed down on 12 March 2012. In considering Mr Armour’s defence, the Recorder found that art.8 was engaged allowing the court to take a view of the facts which had arisen between the proceedings being issued and the hearing.  On this point the Recorder found that as matters stood at the hearing, it would be disproportionate to make an order for possession following almost a year of good behaviour from Mr Armour.
The High Court

On appeal to the High Court, Cranston J approached the question of proportionality as being a balance between ‘the strong public interest in favour of granting possession to a local authority landlord with scarce housing resources and… the personal circumstances of the tenant.’

In arguing that a possession order would be proportionate Southend contended that the Recorder had erred in their application of art.8 on three grounds. Firstly, Southend submitted that Mr Armour’s compliance with the terms of his tenancy, following issue of the proceedings, was irrelevant in considering art.8 as it ought to be expected that tenants would comply with the terms of their tenancy.
 Despite agreement from Cranston J that a tenant is expected to comply with the terms of his tenancy, a tenant’s behaviour following the issue of proceedings was a relevant consideration in assessing proportionality.
 Secondly, it was argued that if good behaviour was to be taken into account when assessing proportionality, this was not enough in itself to make the order disproportionate.
 In response to this it was reiterated that county court judges are best suited to determine the proportionality of an order. Furthermore, Cranston J came to the conclusion that the Recorder correctly considered the public policy implications and the tenant’s circumstances in the present case.
 Thirdly, Southend submitted that the question of art.8 should have been dealt with summarily at the initial hearing at which time an order would have been proportionate.
 In addressing this, Cranston J stressed that whilst a litigant ought not be able to delay matters to reap an advantage, proportionality had to be considered upon the facts before the trial judge as the Recorder did.
 Therefore, on basis of the preceding conclusions it was held that it would have been disproportionate, and therefore a breach of art.8, for Mr Armour to be dispossessed of his home.

The Court of Appeal
In the Court of Appeal Southend faced immediate resistance in seeking to reverse the ‘value judgment’ of the county court.
 Rather, the Court of Appeal found that the question to be asked of an appeal court considering proportionality was not whether the court would have made the same decision as the county court but rather whether the decision made was open to the county court judge.

In considering whether the decision was open to the Recorder the Court of Appeal drew attention to the aim of the introductory tenancy legislation being to allow tenants to prove that they are responsible tenants.
 Therefore, any evidence which affects this will be relevant to the county court judge’s consideration of art.8 and introductory tenancies. In Armour the evidence showed that Mr Armour had not been involved in any further instances of abuse and had been abiding by the terms of his tenancy. Therefore, whilst ‘[o]ther judges might have come to a different conclusion’ the decision was open to the Recorder.

In support of their case Southend sought to adduce fresh evidence in the Court of Appeal. The appropriate test for the admission of fresh evidence has been considered most recently in Noble v Owens.
 Following Noble, fresh evidence will only be admitted where:
1. In the absence of fraud:

a. the evidence could not have been obtained with reasonable diligence for use at the trial;
b. the evidence would have probably had an important influence on the result of the case though not decisive; and
c. the evidence is credible although not incontrovertible.

2. Where there is alleged fraud, the aggrieved party ought to begin a new action but for where the Court of Appeal deals with the issue of fraud itself due to there being an admission from the guilty party or the evidence in support of fraud is incontrovertible.

Southend sought to adduce fresh evidence from two parties; firstly, from Mr Armour’s former partner, Ms Ward, and secondly, from a joint expert witness, Dr Isaac.
Ms Ward’s evidence alleged that Mr Armour’s tenancy had been obtained through fraud. Therefore the Court of Appeal asked whether there was any admission of fraud or whether the evidence in support of fraud was incontrovertible. The court found in the negative for each question.

Ms Ward’s statement also included fresh evidence which focussed on the mental health and illiteracy of Mr Armour which Ms Ward suggested had been exaggerated in the county court. Southend contended this undermined Mr Armour’s defence thereby making it proportionate to make an order. In approaching this evidence the Court of Appeal asked whether it would have changed the result in the county court. On this point the Court of Appeal found that due to the lack of weight placed upon this by the Recorder, the decision in the county court would not have been changed by this evidence.
Dr Isaac’s evidence concerned the mental health of Mr Armour. In considering this fresh evidence the Court of Appeal asked whether the evidence could have been adduced at the first hearing. As there was no reason for the delay in producing this evidence the court found that it could not be admitted on appeal.
On the basis of the above the court unanimously dismissed the appeal, finding in favour of Mr Armour. Following Armour the following observations may be made about art.8:
1. In assessing proportionality the county court ought to seek a balance between ‘the strong public interest in favour of granting possession to a local authority landlord with scarce housing resources and… the personal circumstances of the tenant.’

2. It is the county court judge who is best placed to assess the proportionality of an order.
3. The appeal courts will be reluctant to reconsider the proportionality of an order. Therefore, the material question before an appeal court will not be whether the decision of the county court was correct but rather whether that decision was open to the court.
4. Where fresh evidence is adduced on appeal and in keeping with the weight placed upon the decision of the county court judge, the appeal court will only allow the submission of fresh evidence in limited circumstances.
Comments
Armour is the first successful defence based upon art.8 in possession proceedings. However, this appears largely due to the changing facts of the case rather than a prompt and well-prepared defence, which might have been thought more likely to succeed.

In addition there is somewhat of a paradox at work in Armour. It is not uncommon that a tenant’s circumstances may change between the issue of proceedings and the hearing. For example, it is foreseeable that a vulnerable tenant may suffer increased poor health between the issue of proceedings and the hearing thereby making a possession order disproportionate. In such a case, the court’s aversion to allowing fresh evidence on appeal requires claimants to ensure that they adopt a proactive stance towards possession proceedings that is sensitive to the unique facts of a given case prior to the service of a statutory notice through to the hearing. Claimants who do not closely monitor pending actions may find themselves at a disadvantage where a county court judge is asked to consider the proportionality of a possession order. 

For the besieged tenant or the conscientious landlord Armour unfortunately offers little in the way of concrete guidance as to how best utilise or counter art.8, with proportionality in housing remaining incorporeal for the most part.
 Tenants looking to rely upon an art.8 defence should be mindful as to whether the circumstances of the case cross the high threshold of being ‘seriously arguable’.
 Any submission that a proportionality defence is seriously arguable should be ‘sufficiently particularised’
 suggesting that any defence should be both specific and supported by appropriate evidence. This is reinforced following Armour and the Court of Appeal’s clear reluctance to admit fresh evidence at a later hearing. Therefore, whilst a local authority generally will not have to plead the reasons as to why they seek a possession order, local authorities should be mindful of the fact that they may be required to give their reasons in order to counter an art.8 defence and should be prepared to present these reasons to the county court to demonstrate that there is not a seriously arguable case.
 These reasons might, for example, include the fair allocation of housing stock or the refurbishment of accommodation.
 Equally these same considerations ought to be borne in mind by tenants when preparing their pleadings. 
Conclusion

It is disappointing that the Supreme Court have not been afforded further opportunities to consider art.8 leaving the lower courts to build upon guidance from Pinnock
 and Powell.
 Fortunately, the Court of Appeal in Armour goes some way to push the fledgling art.8 jurisprudence forward. It is now clear that, broadly speaking, the task of a court in considering proportionality is to balance ‘the strong public interest in favour of granting possession to a local authority landlord with scarce housing resources and... the personal circumstances of the tenant.’
 It is likely that we will see further litigation involving art.8’s application in housing law. However, due to the high threshold of proving that there is a seriously arguable art.8 defence, it may be that opportunities for the senior courts to delineate proportionality will be few.
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