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Prevent in Schools after the Trojan Horse Affair
H Fenwick
D Fenwick

Introduction
This chapter will consider the impact of the Prevent strategy, placed on a statutory footing by
Part 5 of the Counter-terrorism and Security Act 2015 (CTSA), on freedom of expression in
schools. 1 The duty under Part 5 s26 requires schools 2 to have ‘due regard’ to the need to
prevent people from being drawn into terrorism when carrying out their functions. Guidance
fleshing out the statutory duty directs schools as to what steps they should take to fulfil this
duty (s29(2) CTSA). 3 This Guidance states that schools should have regard in particular to
disrupting promoters of terrorism, to identify and support those at risk of being drawn to
terrorism, and to prevent the promulgation to school pupils of extremist ideology that could be
linked to drawing them into terrorism. 4

The terms ‘terrorism, ‘radicalisation’, ‘extremism’ are pivotal in the s26 duty and Prevent
Guidance as they relate to the impact of the Prevent policy in schools. They therefore require
elaboration and explanation. It could be argued that such terms are misused in UK law and
policy, either because they are too broad or because their meaning is unclear. The term
‘radicalisation’ could be said to have a positive meaning in the sense of becoming an individual
who seeks to criticise conventional assumptions and orthodox beliefs; thus ‘radicalisation’
could be said to be linked to the critical thinking taught in schools and Universities. 5 In contrast,
the Prevent definition of ‘radicalisation’ is much narrower, and where the term is used below
it relies on that definition. It covers the process by which individuals are brought to, or come
1

‘Schools’ refers to institutions of primary and secondary education, as specified in the Education Act 1996
s2(2),(2A) including 6th forms that are part of state schools (ie maintained or academy schools). Institutions
involved in ‘further education’ and ‘higher education,’ which are the subject to different statutory frameworks to
those applying to primary and secondary educational institutions, are therefore beyond the scope of this chapter.
2
Sched 6 CTSA.
3
HM Government, The Revised Prevent Duty Guidance, (Issued 12 March 2015, revised 16 July 2015); see at
www.gov.uk/government/publications/prevent-duty-guidance (accessed 10.8.18).
4
Ibid [6].
5
Numerous commentators have highlighted the fact that many historic figures who are today viewed as important
figures in the development of humanism and liberalism, such as Michael Servetus, were considered to be a danger
to society due to their radical, heretical, views; see eg AC Grayling Towards the Light: The Story of the Struggles
for Liberty and Rights that Made the Modern West (Bloomsbury 2007) pt 1.
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to, support terrorist groups and ‘extremist ideology’ linked to terrorism. 6 The definition reflects
the typical use of the term in contemporary counter-terror theory and practice; given that it
covers the rejection of the liberal-democratic values of contemporary Western society, it also,
it is argued, therefore covers rejection of critical thinking associated with such values in relation
to the assumptions underpinning the involvement of extreme religious or far-right groups or
individuals in terrorist activity. Therefore, as expanded on below, the term is used in
contradistinction to the discouragement of pluralistic, critical thinking in schools. 7 But given
the necessity of a link to terrorism, the mere expression of support for anti-Western values,
without more, would not mean that radicalisation would be viewed as having occurred.

‘Terrorism’ is defined in s1 Terrorism Act 2000 to involve an act, or threaten an act, of serious
violence to person or property, that creates a risk to life or health, that disrupts an electronic
system, which is designed to ‘influence the government… or to intimidate the public or a
section of the public’ and ‘is made for the purpose of advancing a political, religious, racial or
ideological cause’. 8 The breadth of the definition of terrorism may be criticised for
encompassing actions or the threat of action designed to further liberal, democratic political or
ideological causes that seek to influence totalitarian governments. 9 However, if a pupil in
school merely expressed support for, for example, establishing a Kurdish state in support of
the PKK, without expressing a threat of action as covered by s 1, it is possible that this would
not indicate that the pupil could be ‘drawn into terrorism’ for the purposes of Prevent, since
such expression is not itself within the definition, despite the fact that in theory a terrorist
offence could apply. 10

The term ‘extremism’ used in the Guidance is, at face value, more problematic. Extremism is
defined in the Guidance to include ‘vocal or active opposition to fundamental British values,
including democracy, the rule of law, individual liberty and mutual respect and tolerance of

6

See n 3 above.
See A Moffat, Reclaiming Radical Ideas in Schools: Preparing Young Children for Life in Modern Britain
(Routledge 2017).
8
It should be noted that in R (Miranda) v Secretary of State for the Home Department [2016] EWCA Civ 6 at 5155 the definition of terrorism was significantly refined when it was found that the acts listed in s1(2)(a) and (b)
should be understood to contain a mental element of awareness of involvement in the damage/violence.
9
See eg A Greene, ‘Defining terrorism: one size fits all?’ (2017) 66(2) ICLQ 411, 415-19.
10
Offence of supporting a proscribed organisation – s 12 of TA 2000 (since the PKK is proscribed), or the offence
of glorifying terrorism (s 1 TA 2006).
7
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different faiths and beliefs.’ 11 The duty to counter such ‘extremism’ in order to prevent pupils
being radicalized, with the possibility of being drawn into terrorism, 12 clearly covers
expression in schools that is directly an incitement to terrorism or to violence. It would cover
praising the actions of terrorist groups or supporting terrorism, as amounting to the expression
of violent extremism capable of creating the risk in question. Therefore it would be covered by
both the Guidance and s26. But the wording of the Guidance also extends to opposing
expression amounting to non-violent extremism; it could therefore lead to the curbing or
suppression of forms of political expression in schools critical of ‘British values’, such as a
commitment to the rule of law and fundamental liberties. 13 This chapter will consider therefore
whether or how far the problematic of the term can be viewed as affecting the application of
the Prevent policy in schools. The question is also raised whether the impact of the duty as
reflected in the Guidance is compatible with or supports another fundamental British value –
freedom of speech, as a common law value and as guaranteed by Article 10 ECHR.
This chapter will proceed as follows. Firstly it will consider the background to the introduction
of the statutory Prevent duty, focussing on its links with the Trojan Horse affair. 14 Secondly, it
will examine and evaluate the content of the Prevent duty and Guidance to Schools. Thirdly it
will consider the impact of enhanced safeguarding measures under Prevent as applied to pupils
considered vulnerable to being radicalised, and fourthly it will consider the emphasis upon the
11

See n 3 at [7]. It should be noted that the relationship between non-violent extremism and radicalisation is
strongly disputed eg J Holmwood and T O’Toole, Countering Extremism in British Schools? (2018 Policy Press)
54-57. The authors are of the view that the term should be understood in light of the contemporary context of
terrorist violence against the UK state and its citizens. We agree with Justice Ouseley’s finding in Butt v Secretary
of State for the Home Dept [2017] EWHC 1930 (Admin) that the ‘radicalisation’ process by which an initially
non-violent extremist could ultimately engage in terrorism involves a ‘framework of a sense of separateness,
alienation, victimhood… at one with a rigid and pure version of religion or ideology’ (at [137]). However, it must
be emphasised that the association between such a framework and the commission of terrorist acts is not a close
one, the adoption of extremist ideology is only one indicator among many that an individual may commit such
acts and that such an indicator must be treated with caution in order to avoid unjustifiably implicating a broader
religious community see eg J Taylor, ‘“Suspect Categories,” Alienation and Counterterrorism: Critically
Assessing PREVENT in the UK’ (2018) 1 Terrorism and Political Violence 1156. See on counter-terrorism law
and social division generally: M-S Abbas, ‘Producing “Internal Suspect Bodies”: Divisive Effects of UK CounterTerrorism Measures on Muslim Communities in Leeds and Bradford’ (2018) British Journal of Sociology 1; F
Ragazzi, ‘Suspect Community or Suspect Category? The Impact of Counter-Terrorism as “Policed
Multiculturalism”’ (2016) 42(5) Journal of Ethnic and Migration Studies 724. See further below text to n 135.
12
See I Cram and H Fenwick ‘'Protecting free speech and academic freedom in Universities’ (2018) 81(5) MLR
825 (forthcoming) 835 for discussion and criticism of the linkage between radicalisation and participation in
terrorism-related activity.
13
Note that the government has stated that the overall counter-extremism strategy was designed to help to address
the harms of extremism - in particular the support or justification of violence: Home Office, Counter-Extremism
Strategy (Cm 9148, 2015) para 7.
14
See P Clarke, ‘Report into allegations concerning Birmingham schools arising from the ‘Trojan Horse’ letter’
(HMSO 2014); J Holmwood and T O’Toole, Countering Extremism in British Schools? The truth about the
Birmingham Trojan Horse affair (2018 Policy Press).
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promotion of British values in schools as a counter to extremism. Fifthly it will consider the
enforcement mechanisms accompanying Prevent. Sixthly it will consider other duties to
promote free, pluralistic debate in schools, and finally it will come to conclusions as to the need
to apply Prevent on a statutory basis in schools as – in part – a response to the Trojan Horse
affair.

1. Background to the statutory Prevent duty as applied in schools; the
Trojan Horse affair
The Prevent strategy is one of the four pillars of Contest, the government’s overall strategy for
countering the terrorist threat to the UK post-9/11. 15 The Contest strategy prior to 2009, under
the then Labour government, referred to the need to disrupt violent extremism which was
designed to draw people into terrorism. 16 It was adopted after the 7/7 terrorist attacks in London
leading to the shift in the Contest strategy to address domestic terrorism. 17 The underlying aim
of this strategy as it related to schools was partially articulated previously by the Department
for Children, Schools and Families in 2008.18 The expressed aim was to safeguard children
from extremism on the basis that if, via classroom materials and teaching, they were exposed
to an ideology linked to violent extremism while at school, and therefore at an impressionable
age, it would be possible that such exposure might, to varying degrees depending on individual
circumstances, have a radicalising impact on them. 19 However, after 2008 the revised Contest
strategy increasingly emphasised the role of non-violent extremism, or ‘material and arguments
which create a climate of intolerance and distrust in which violence as a tool of political
discourse becomes acceptable,’ 20 as an important initial stage in the process of individuals
being drawn into terrorism. 21

In 2011 the Liberal-Conservative Coalition government published a comprehensive Prevent
strategy document which also emphasised the role of non-violent extremism in the initial

15

Home Office, Countering International Terrorism: The United Kingdom’s Strategy (Cm 6888, 2006).
Ibid.
17
Ibid [3].
18
See Department for Schools, Children and Families, ‘Learning Together to be Safe’ (London, 2008); see at
http://dera.ioe.ac.uk/8396/1/DCSF-Learning%20Together_bkmk.pdf (accessed 10.8.18).
19
Ibid 3.
20
Cabinet Office, The National Security Strategy of the United Kingdom: Update 2009 security for the Next
Generation (Cm 7590, 2009) para 6.36.
21
Ibid.
16
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phases of radicalisation. 22 In 2012 the Home Affairs Select Committee identified problems of
radicalisation in prisons, religious institutions, via the internet and in prisons, which had
featured in the backgrounds of current and former Islamic terrorists. 23 In 2013 the Prime
Minister’s anti-extremism taskforce, created after the murder of Drummer Lee Rigby by two
Islamic extremists, 24 recommended that the Prevent strategy should be made a legal
requirement in ‘certain areas of the country where extremism is of particular concern’ to enable
Local authorities to carry out their role in delivering ‘Prevent’. 25 It was against this background
of an increasing emphasis in the Prevent strategy upon the need to address both non-violent
extremism, and the initial phases of radicalisation, that the Trojan Horse affair occurred.

Prior to that affair, and shortly after the Liberal-Conservative Coalition government took office,
the issue of radicalisation in educational settings, and the appearance of a lack of an effective
response to those concerns, was vividly illustrated when an undercover reporter for Channel 4
released footage from the Darul Uloom school in Birmingham. 26 This showed a student
speaker addressing younger students – under the supervision of staff – in a speech which
reproduced extremist ideology, describing British society in general as evil and singling out
certain groups, such as Hindus, for ridicule. 27 This, and similar revelations concerning Islamist
groups operating in universities, 28 in addition to the involvement of an assistant teacher,
Mohammed Sidique Khan, in the 7/7 attacks, created pressure on the Department of Education
(DfE) and Ofsted to do more to address extremism in schools. 29

The Channel 4 revelations about radicalisation in educational settings provided the context to
the even more dramatic allegations arising from the Trojan Horse affair in 2014. This affair
began when an anonymous letter was sent to the Leader of Birmingham City Council
22

Home Office, Prevent Strategy (Cm 8092, 2011) 5.35-5.37; see at
www.gov.uk/government/publications/prevent-strategy-2011 (accessed 10.8.18).
23
Home Affairs Select Committee, Roots of violent radicalisation (HC 2010–12, 1466-I) chap 3.
24
Prime Minister’s Taskforce on Tackling Radicalisation and extremism, ‘Tackling extremism in the UK’ (Dec
2013);
see
at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/263181/ETF_
FINAL.pdf (accessed 10.8.18).
25
Ibid para 4.1.
26
R Butt, ‘Lessons in Hate and Violence: the same old story’ the Guardian (17 February 2011); see at
www.theguardian.com/commentisfree/belief/2011/feb/17/lessons-in-hate-and-violence-muslim-extremism
(accessed 10.8.18).
27
Birmingham Post, ‘Hate preacher expelled from Birmingham Islamic school featured on TV documentary’ (14
February 2011); see at www.birminghampost.co.uk/news/local-news/hate-preacher-expelled-birminghamislamic-3923609 (accessed 10.8.18).
28
E Husain, The Islamist (Penguin 2007), and Maajid Nawaz, Radical (Lyons Press 2012).
29
Home Office, Prevent Strategy (Cm 8092, 2011) para 10.30.
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describing a process of five steps by which a number of schools in Birmingham could be ‘taken
over’ in order to ensure that they were run on strict Islamic principles. The steps included the
use of pressure from activist groups of parents, and especially from governors, to pressurise
staff to align the organisation of the school, including teaching, with such principles. It also set
out methods of coercing staff and Head teachers into resigning from the schools in question if
they were unsympathetic to the imposition of such principles. The letter set out a blue-print for
similar take-overs in other schools. 30 It purported to be from one Islamist to another outlining
a conspiracy to take over schools in the ways described, but that was never established and it
may have been merely a ruse 31 adopted to draw the issues to the attention of the Council,32
although the Council strongly denied this. 33

Birmingham City Council informed the police, who decided to take the matter no further;
however, the Department of Education ultimately received a copy of the letter from the police
(via the Home Office). The letter drew attention to concerns that had already been raised with
the Department of Education by senior teachers in Birmingham schools, such as head teacher
Mr Tim Boyes, 34 and – when the DfE received the letter – a national campaigning organisation
put the DfE in contact with further whistle-blowers at Park View school. 35 The contents of the
letter, and the concerns raised by the whistle-blowers, resulted in various inquiries with various
remits. There were two investigations concerning the substance of the allegations made in the
Trojan Horse letter by the Education Commissioner Peter Clarke (the Clarke Report) appointed

30

I Kershaw, ‘Investigation report Trojan Horse letter’ (Eversheds Northern Education 2014);
www.birmingham.gov.uk/download/downloads/id/1579/investigation_report_trojan_horse_letter_the_kershaw_
report.pdf (accessed 10.8.18).
31
Islamist activist group MEND, formerly iENGAGE, describes the letter as a hoax and has held events which
link the letter to general stigmatisation of Muslims in education: MEND, ‘Trojan Horse – The Facts’ (The
Bordersley Centre, Birmingham, 3 November 2017).
32
Kershaw, ‘Investigation report,’ n 30 above; R Adams, ‘Is the Trojan horse row just a witch hunt triggered by
a hoax?’ the Guardian (8 June 2014); see at www.theguardian.com/education/2014/jun/08/trojan-horseextremism-political-storm-michael-gove-ofsted (accessed 10.8.18).
33
Birmingham Mail, ‘Birmingham Council insists Trojan Horse did happen and promises to challenge those who
deny it’ (3 November 2017); see at www.birminghammail.co.uk/news/midlands-news/birmingham-councilinsists-trojan-horse-13852775 (accessed 10.8.18).
34
Education Committee, ‘Extremism in Schools: the Trojan Horse Affair’ (HC 2014-2015, 473) 13. See also R
Garner, ‘Trojan Horse: Headteacher received death threats for speaking out against homophobia’ the Independent
(3 May 2015); see at www.independent.co.uk/news/education/schools/trojan-horse-headteacher-received-deaththreats-for-speaking-out-against-homophobia-10222271.html (accessed 10.8.18).
35
P Clarke, ‘Report into allegations concerning Birmingham schools arising from the ‘Trojan Horse’ letter’
(HMSO 2014) para 2.5.
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by the Department of Education, 36 and the Report of Ian Kershaw, appointed by Birmingham
City Council. 37

The Kershaw review leading to the Report had a remit which included investigation into the
substance of the allegations made in the letter. It found that there was evidence of pressure to
change the ethos of schools to be run on strict Islamic principles, 38 but did not find enough
evidence to sustain the claim that there was a ‘systematic plot’ to take over schools as envisaged
by the letter. 39 The Clarke Report’s remit was more generally to: establish what had occurred
in the schools of concern, focusing on governance; to gather evidence going beyond the specific
Trojan Horse issues, to include the issue of safeguarding generally, and to ‘understand the
implications for the school system’, both in Birmingham and nationally. 40 The Clarke Report
echoed the Kershaw Report’s conclusion as regards pressure being applied to change the
character, ethos and staff in some Birmingham schools. 41 It found that ‘there are a number of
people, associated with each other and in positions of influence in schools and governing
bodies, who espouse, endorse or fail to challenge extremist views.’ 42 In particular, it found
evidence of hard-line or extremist views among certain staff associated with the Park View
Educational Trust, and indications that this had influenced the delivery of Personal, Social and
Health Education, so that discussion about extremist practices, such as female genital
mutilation and the Prevent duty, were omitted or were taught from a narrow Islamic
perspective, as were elements of sex and relationship education. 43

The Report further found that certain governors and teachers were promoting, via lessons,
materials, and external speakers, an Islamic ideology which if ‘left unchecked…would confine
school children within an intolerant, inward-looking monoculture that would severely inhibit
their participation in the life of modern Britain’. 44 It was also found that the curriculum was
limited in some schools, that gender segregation was imposed in some lessons, 45 and that

36

Ibid para 1.1.
Kershaw, ‘Investigation report,’ n 30.
38
Ibid para 22.
39
Ibid.
40
P Clarke, ‘Report into allegations concerning Birmingham schools arising from the ‘Trojan Horse’ letter’
(HMSO 2014) para 1.1
41
Ibid paras 1.1, 11.1.
42
Ibid.
43
Ibid para 4.16.
44
Ibid para 5.1.
45
Ibid para 4.43.
37
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extremist speakers had been brought in to speak in School assemblies. 46 The Report also
accepted that there had been abuses of power in the Schools and that some governing bodies
had been able to change the ethos of the school. 47 Finally, it also found that measures had been
taken to disguise the extent of the changes from sources of accountability, such as the DfE,
Birmingham Local Education Authority, Ofsted or staff or parent whistle-blowers. They
included the discrediting of critical head-teachers, staff or governors, and the obscuring of
practices such as narrowing the curriculum, so that parents and inspectors were not aware of
their occurrence or extent. 48

The Clarke Report also considered the extension of an invitation to Shaykh Shady Al-Suleiman
to speak at an assembly about exam revision. 49 The invitation was challenged in the Clarke
report on the basis that senior staff either were, or should have been, aware of his politicised
ultra-orthodox Sunni views, which had reportedly included supporting the Mujahideen (who
oppose the West generally and specifically in Afghanistan), as well as defending Sharia
punishments for homosexuality and adultery. 50 The lack of a policy vetting individuals such as
Shaykh Shady, and other institutional failings resulting in his invitation, were cited in the
Ofsted Report for Park View subsequent to the inquiry. 51 It was found inter alia that its vetting
policy was inadequate, which resulted in an intervention that included the replacement of senior
staff in management positions. 52 The individuals involved were also subject to sanctions, and
Tahir Alam in particular was barred from acting as a governor (although proceedings against
senior teaching staff largely collapsed due to mismanagement of the evidence). 53

46

Ibid para 7.25, ‘Speakers were found to include the following individuals: Shaykh Yusuf Estes – a speaker who
has caused controversy in the past for reportedly advocating wife beating and the killing of homosexuals. Shaykh
Shady al-Suleiman – a preacher who has reportedly called on God to ‘destroy the enemies of Islam’; Al-Suleiman
has also asked God to ‘give victory to the Muslims in Afghanistan and Chechnya’, to ‘give victory to all the
Mujahideen all over the world’ and to ‘prepare us for the jihad’; Ustadh Hamza Tzortis – a speaker who has
reportedly said that Muslims ‘reject the idea of freedom of speech and even the idea of freedom’.
47
Ibid para 4.3.
48
Ibid para 4.20. See also Mr Khalid Mahmood HC Deb 2 Dec 2014, vol 603, col 248.
49
P Clarke, ‘Report into allegations concerning Birmingham schools arising from the ‘Trojan Horse’ letter’
(HMSO 2014) 4.30.
50
Ibid para 7.25.
51
Ofsted, ‘Inspection Report for Park View Academy of Mathematics and Science on 5-6th March and 17-18th
March 2014’; see at https://files.api.beta.ofsted.gov.uk/138059__3.PDF (accessed 10.8.18).
52
Ibid 1.
53
See below n 190, n 60.
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Some of the evidence in the Clarke Report was disputed at length by Park View Educational
Trust, 54 as well as by certain academics, 55 and the necessarily anonymous nature of many of
the whistleblowing allegations, has resulted in some speculation as to the veracity of the
evidence cited in the report. 56 In a series of disciplinary hearings before the National College
for Teaching and Leadership, 57 concerning certain of the teachers involved in the Trojan Horse
affair, the evidential basis of some of the claims in the Clarke report were subject to additional
scrutiny. 58 One reported example concerned a reference in the Report to a ‘lesson worksheet’
which stated that wives must consent to sex with their husbands; 59 on cross-examination of the
witness as part of the hearing it was revealed that the document was not part of the course
materials, or distributed by the teacher, but rather was from an internet source and distributed
to the class in front of the teacher by students. 60

The Clarke Report resulted in a number of recommendations to the Department of Education
(DfE). These included that it ‘should ensure that the governing body of every school extends
the responsibilities of the teacher designated Child Protection Officer to include Prevent within
his/her role… [and that the] mandatory… training undertaken by these responsible teachers
should include the Prevent Strategy.’ 61 Another recommendation was that ‘Ofsted should
consider whether the existing inspection framework and associated guidance is capable of
detecting indicators of extremism and ensuring that the character of a school is not changed
substantively without following the proper process.’ 62 The DfE under Michael Gove preempted these recommendations to an extent by announcing a consultation into the ‘active

54

Park View Educational Trust, ‘Statement from Park View Educational Trust on Ofsted reports on Park View,
Golden
Hillock
and
Nansen
schools’
(9
June
2014);
see
at
www.mohammedamin.com/Community_issues/PVET/PVET-statement-9-6-2014-on-Ofsted-reports.pdf
(accessed 10.8.18).
55
See in particular J Holmwood and T O’Toole, Countering Extremism in British Schools? (2018 Policy Press)
chap 8.
56
Ibid.
57
Now the Teaching Regulation Agency.
58
NCTL v Monzoor Hussain decision of 1st March 2017; see at www.matrixlaw.co.uk/wpcontent/uploads/2017/03/02.03.17.pdf (accessed 10.8.18), see further J Holmwood and T O’Toole, Countering
Extremism in British Schools? (2018 Policy Press) 89.
59
P Clarke, ‘Report into allegations concerning Birmingham schools arising from the ‘Trojan Horse’ letter’
(HMSO, 2014) para 4.20.
60
NCTL v Monzoor Hussain, Transcript of Proceedings Day 4 22 October 2015 p 89, cited in Countering
Extremism in British Schools? (2018 Policy Press) 223. As a result of these evidential irregularities the hearings
collapsed, although dismissal of certain teachers involved in the ‘scandal’, such as Razwan Faraz, has
subsequently been upheld: N Johnston, ‘Trojan horse teacher called gays “animals”’ the Times (13 August 2018)
www.thetimes.co.uk/article/trojan-horse-teacher-called-gays-animals-kfbbzmv3k (accessed 13.8.18).
61
See n 49.
62
Ibid.
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promotion of British values’ in schools which culminated in a report issued in November 2014,
discussed further below. 63 The DfE also published a progress report, which suggested that ‘all
the recommendations have been implemented or are on track.’ 64 The result of the Trojan Horse
inquiry into 21 Birmingham schools found two to be outstanding, but six schools, including
Park View, were found to be failing and were put in special measures. 65

The findings of the Kershaw and Clarke Reports were published in July 2014 and were referred
to in the debates on the Counter Terrorism and Security Bill in 2014. 66 The reference to schools
as a designated authority to be subject to the legal duty to have due regard to Prevent was not,
however, a direct response to their findings, but rather a response to the recommendations of
the Prime Minister’s taskforce on Radicalisation and Extremism.

67

This taskforce

recommended that the ‘government must do more to address extremism in locations where it
can exert control, such as prisons, and increase oversight where it is needed, such as in some
independent and religious schools’. 68 However, rather than a general legal duty to enforce
Prevent, the Taskforce recommended a legal duty to enforce it that was specific to ‘areas of the
country where extremism is of particular concern’. 69 These recommendations were interpreted
in the 2014 Contest strategy to be ‘in line with’ the proposals for the new statutory duty placed
on schools in the Counter Terrorism and Security Bill. 70 It is probable that this evolution in
policy was the result of pressure on the Home Department, created by the high profile of the
Trojan Horse affair, to demonstrate, in particular, that it was taking a strong stance on Prevent
and was seeking to limit the discretion given to individual schools or local authorities to
implement it. This pressure was created partly by the DfE under Michael Gove which had
emphasised the importance of ‘promoting British values’ at the time of the Trojan Horse affair,

63

Department for Education, ‘Promoting fundamental British values as part of SMSC in schools’ (November
2014);
see
at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/380595/SMS
C_Guidance_Maintained_Schools.pdf (accessed 10.8.18).
64
HC Deb, 29 January 2015, vol 591, col 1015.
65
M Wilshaw, ‘Advice notes on academies and maintained schools in Birmingham’ 8th July 2016; see at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/535976/HMC
I_advice_note_to_the_Secretary_of_State_on_Birmingham_8_July_16.pdf (accessed 10.8.18).
66
HC Deb 2 Dec 2014, vol 603, cols 248, 265.
67
Prime Minister’s Taskforce on Tackling Radicalisation and extremism, ‘Tackling extremism in the UK’ (Dec
2013);
see
at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/263181/ETF_
FINAL.pdf (accessed 10.8.18).
68
Ibid 5.
69
Ibid 4.
70
Home Office, Contest Annual report (Cm 9048, 2014) para 2.34.
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leading to a public fallout between Mr Gove and Theresa May. 71 Another example of this
pressure is evident in the debates on the Bill itself in the statement of Khalid Mahmood, a
Birmingham MP who had been instrumental in supporting whistle-blowers in the Trojan Horse
schools, who was critical of what he perceived as a lack of support from Birmingham City
Council for his efforts. 72

2. The Prevent duty and regulatory framework in schools: introduction
The focus of the Prevent strategy under the previous Labour government was on violent
extremism. 73 The current strategy, largely captured in s26 CTSA and the Prevent Duty
Guidance, also covers the harms of non-violent extremism, such as social division and the
encouraging of isolation. 74 The current strategy is based, as discussed above, on the
identification of evidence of extremism in institutions, including the school system, as a
particular concern, referring to the Trojan Horse affair and the Clarke report. 75 The key
requirements of the Prevent duty are now set out in the revised Prevent duty Guidance, 76 and
dedicated Guidance for schools. 77

The Guidance emphasises at the outset that ‘the Prevent duty is not intended to stop pupils
debating controversial issues… [and] schools should provide a safe space in which children,
young people and staff can understand the risks associated with terrorism and develop the
knowledge and skills to be able to challenge extremist arguments’. 78 Nevertheless, concerns
have been raised regarding the impact of the Part 5 Prevent duty on expression in schools 79 in
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relation to two key related areas: first, the reporting/referring of pupils who express extremist
views, and secondly, methods of preventing such views being expressed by speakers in schools,
and the promotion of ‘British values’. The legal/regulatory framework of Prevent relevant to
both areas is discussed in turn in the two sections below.

In the second reading of the Counter Terrorism and Security Bill Khalid Mahmood MP
(Labour), who had originally pressured Birmingham council over the Trojan Horse letter and
the concerns raised, welcomed the new duty in Part 5. 80 He considered its most significant
contribution to be that it could address the lack of official support that he had experienced in
raising concerns about the pressure brought to bear on head teachers and staff to accept Salafialigned schooling. 81 The need to do more to support schools and other public institutions to
counter extremism was also emphasised by the government in its response to a number of
critical Parliamentary Committee reports concerning the Trojan Horse affair, in particular that
of the Education Committee, as well as in its response, after CTSA Part 5 had come into force,
to a 2015 consultation on the Prevent Duty Guidance. 82

3. Countering extremism by enhanced safeguarding of pupils
The Prevent Duty Guidance states that schools are required to demonstrate that they are able
‘to assess the risk of children being drawn into terrorism, including support for extremist ideas
that are part of terrorist ideology,’ 83 while the DfE Guidance states that schools must have a
‘specific understanding of how to identify individual children who may be at risk [of
radicalisation]… and what to do to support them’. 84 The relevant support is to refer a pupil who

80
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83
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84
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demonstrates signs of radicalisation to the ‘Channel’ programme, which is a non-compulsory
de-radicalisation programme 85 designed to counteract influences drawing individuals into
terrorism. In addition to the fulfilment of s26, such support is required to fulfil statutory duties
placed on school governors and Local Education Authorities (LEAs) to put in place
arrangements for safeguarding and the promotion of pupils’ welfare under s175 Education Act
2002, for maintained schools, and the Education (Independent School Standards) Regulations
2014, 86 in relation to independent schools.
Claims that Prevent ‘criminalises’ the expression of certain viewpoints 87 are therefore
obviously false, since Channel cannot lead to a criminal conviction and non-participation
carries no criminal (or civil) penalty. 88 Similar claims that Prevent is simply a duty to report
pupils to the police are not correct in legal terms. The relevant statutory duty is that imposed
under s26 which makes no reference to referrals. The Departmental Guidance concerning
safeguarding suggests that the fulfilment of the s26 duty requires schools to have ‘clear
procedures in place for protecting children at risk of radicalisation’ as well as to co-operate
with relevant safeguarding and Prevent bodies. 89 A failure to refer could indicate that an
institution or individual had failed to have regard to the Prevent duty since it might – but need
not – indicate that the clear procedures were not in place. 90 So a duty to refer could arise
indirectly.

Furthermore, claims that there are large number of referrals, including many frivolous or
mistaken ones, 91 should be viewed in the light of the filtering mechanism provided by
designated Safeguarding Leads (staff specifically concerned with safeguarding pupils under

s11 Children Act 2004 which imposes a duty on schools to have regard to the need to safeguard and promote the
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85
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Local Government, 2016); see at
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Casey_Review_Report.pdf (accessed 10.8.18) 152 et seq; J Mohammed and A Siddiqui, ‘The PREVENT strategy:
A cradle to grave police-state’ (CAGE, 2013); see at https://www.cage.ngo/prevent-strategy-cradle-grave-policestate (accessed 10.8.18) paras 3.8-3.9.
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Prevent), 92 and the Chief of Police, who must refer a pupil to a local authority panel only if
there are reasonable grounds to believe that the individual is vulnerable to being drawn into
terrorism. 93 However, the involvement of the police is rightly seen as an intimidatory measure,
especially given the ages of pupils who might be referred. Moreover, some risk-averse schools
may have taken an over-cautious approach to the Guidance, possibly motivated by concern
about negative publicity, which could chill the expression of some school pupils. 94 Uncertainty
as to the demands of the Guidance in relation to the promotion of ‘British values’ (the term is
discussed below) could also foster a risk-averse approach, although as Prevent ‘beds’ in, that
risk appears to be diminishing. 95

It is argued that a further difficulty with the Prevent scheme concerns the extremely broad
criteria for reference to Channel due to an individual’s engagement ‘with a group, cause or
ideology’ associated with terrorism, which is one of the three key ‘dimensions’ in the
vulnerability assessment framework set out in the Channel guidance (the other two being
‘intent to cause harm’ and ‘capability to cause harm’). 96 The guidance refers to such
engagement factors as ‘needs, susceptibilities, motivations and contextual influences and
together map the individual pathway into terrorism... [including] Feelings of grievance and
injustice... A need for identity, meaning and belonging... A desire for political or moral
change.’ 97
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If these were factors for a referral taken in isolation then they would be extremely concerning
in terms of the potential to interfere with debate in schools on issues of fundamental political
and moral significance, and for the expression of individual identity. However, it is important
to emphasise, contrary to the perception of prominent critics of Prevent, 98 that the Guidance
does not direct that referrals should be made on such a basis, but – in common with
safeguarding good practice 99 - is instead directed towards a pupil’s behaviour as a whole, and
to the specific question whether there are reasonable grounds to believe that he or she is
vulnerable to being drawn into terrorism. Nevertheless, the Channel criteria, which are based
on a model developed by forensic psychologists working in the probation context, 100 have been
subject to criticism both by academics and civil society NGOs in terms of the quality of the
model adopted and the research at its foundation. 101 Greer and Bell, writing in support of
Prevent in general in the university context, concede that it is ‘not an exact science’. 102 The
breadth of the criteria lends some weight to the criticism that referrals could be made on the
basis of ignorance of and antipathy to certain political viewpoints and religious convictions.103

The primary means by which schools can demonstrate that they have fulfilled the safeguarding
aspect of the Prevent duty as set out in the Guidance is ‘at a minimum’ to demonstrate that the
Safeguarding Lead has undergone Prevent training so that Prevent procedures are implemented
effectively. 104 The cornerstone of such training is the ‘Workshop to Raise Awareness of
Prevent’ (WRAP) developed by the Home Office, based on research into specific examples of
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radicalised individuals who have gone on to commit terrorist acts. 105 WRAP workshops have
a standard structure and emphasise, by reference to 14 specific case-studies, both the range of
behaviours associated with different radicalised individuals, and that a referral should be based
upon considered concerns about behaviour that are checked and shared with a Local
Safeguarding Children Board before action is taken. 106 The workshop and similar guidance go
some way to addressing concerns about the breadth of the Channel criteria, since they
emphasise the holistic nature of the decision to refer, and that the expression of political
viewpoints or religious beliefs are not in themselves a sufficient basis for referral. 107

The implementation of the Prevent duty in schools that receive government or local
government funding is overseen primarily by Ofsted, although there are additional official
inspectorates for independent schools which operate on a similar framework and are required
to inspect in accordance with the same standards. 108 In 2015 Ofsted revised the relevant
Inspectors’ Handbook – the key framework for Ofsted assessments of school performance – to
assess the ability of schools to identify and address radicalisation risks. The assessment of such
arrangements is relevant in particular to key assessment criteria relating to the ‘quality of
leadership and management’ in a school and also to ‘the personal development, behaviour and
welfare of children and learners’. 109 Inspectors are required to assess staff awareness of the
methods of responding when they suspect that a pupil is vulnerable to extremism or
radicalisation, 110 and also the arrangements schools have in place to ‘promote pupils’ welfare’,
and prevent radicalisation and extremism. 111 Such an assessment includes checking policy and
procedures for vetting and monitoring the actions of visitors to the school, and the Guidance
gives the example of the need to check that there are policies on external speakers at school
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assemblies. 112 Staff training arrangements are evaluated, including whether staff have
undergone Home Office online training or attended the standardised Prevent workshop
(WRAP), or similar training. 113 Inspectors must also assess policy and performance relating to
pupil awareness of radicalisation as a safeguarding risk, including in particular on-line risks,
such as pupils becoming aware of friends online whose behaviour indicates that they may be
becoming radicalised. Schools are also required to monitor IT use: ‘…governing bodies and
proprietors should ensure appropriate filters and appropriate monitoring systems are in
place’. 114

An illustration of the operation of Ofsted in relation to the safe-guarding duty in a failing school
is provided by the inspection of a Muslim faith Primary School in Luton, which found that the
implementation of Prevent (and other safeguarding duties) was inadequate due to a lack of
consistency in the training of new staff. 115 In contrast, the inspection report for another Muslim
Faith Primary school in Luton found that the safeguarding policy was suitable as it was
accessible and key staff demonstrated a good understanding of the Prevent duty on
inspection. 116

The broad indication from reports into the effectiveness of Prevent in 2017 is that the number
of frivolous or mistaken referrals has diminished as understanding of the nature of the Prevent
safeguarding duty has improved, which may be credited to a greater awareness of radicalisation
as a safeguarding issue due to the emphasis now placed on staff training in this area by the DfE
and Ofsted. 117 However, the effectiveness of the scheme in terms of making proportionate
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referrals that avoid political or religious bias, and have little impact on the free expression of
school pupils, is difficult to assess due to a lack of clarity in terms of reporting on the outcomes
of Prevent. 118 A particular difficulty with the ‘engage’ aspect of Channel referrals is the
potential for the link with terrorism to be unclear, with the result that they can readily be
represented as a tool of ideological repression, as various Islamist groups have indeed sought
to do. 119 The result may be that the prospect of Channel referrals has a chilling effect that is
out of proportion to the actual benefit of the measures, but the data does not conclusively
support such a conclusion, and it may be doubted due to the results of one academic study as
to the impact of Prevent in schools. 120

4. Countering extremism by promoting ‘British values’ in schools
Introduction
Turning from the safeguarding aspect of Prevent to the more general countering of extremist
narratives in schools, the Departmental Guidance explaining the Prevent duty states that
schools can satisfy s26 by building pupils’ ‘resilience’ to radicalisation ‘by promoting
fundamental ‘British values’ and enabling them to challenge extremist views’. 121 As mentioned
above, the relevant values include: ‘democracy, the rule of law, individual liberty and mutual
respect and tolerance of different faiths and beliefs.’ 122 The emphasis on active promotion of
such values represented a decisive shift from the approach of the previous Labour government
from challenging terrorist-linked violent extremism that most obviously draws individuals into
2017); see at www.gov.uk/government/statistics/individuals-referred-to-and-supported-through-the-preventprogramme-april-2015-to-march-2016 (accessed 10.8.18) para 1.1); while in 2016-2017 this number had dropped
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terrorism, to countering non-violent extremism where that link is less apparent. As the
Guidance makes clear, the promotion of such values does not mean that students are required
to adopt a state-sponsored understanding of such values, as occurs in nationalistic or
ideological schooling and is associated with indoctrination. 123 It is clear that by ‘British’ values
it is not meant that these are the values of the current government or of the British state in
general. Nor is the promotion of ‘British values’ designed to inculcate a framework of ideas in
a manner that marginalises any viewpoint about their nature, since the Guidance states that
schools should provide ‘a safe environment for debating controversial issues and helping
[pupils] to understand how they can influence and participate in decision-making’. 124 One
commentator, giving evidence to the Joint Committee on Human Rights, criticised a lack of
clarity and predictability as to the values that are being promoted, 125 but the focus on open
debate militates against an attempt to set out an authoritative definition of such values.

In contrast to the safeguarding concern, the relationship between challenging opposition to the
promotion of British values in schools, and fulfilment of the s26 duty, is less apparent. 126 As
discussed, the safeguarding aspect of Prevent concerns the identification of a specific risk that
an individual will be drawn into terrorism, and provides a clear basis for intervention on an
individual basis, while the aim of supporting ‘British values’ relates to a more diffuse
outcome. 127 This lack of clarity has contributed to the perception that the expression of certain
viewpoints that contradict ‘British values’ will result in referral to Channel (and the various
misconceptions concerning criminalisation of Muslims that have been associated with that
process). 128 Furthermore, in the absence of a specific risk of an individual being drawn into
terrorism, taking account of the ‘engagement,’ ‘intent’ and ‘capacity’ dimensions of risk in the
Channel framework, the satisfaction of this aspect of the duty requires a close focus on the
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definition of extremism. The breadth of the definition, which is ‘vocal or active opposition to
fundamental British values,’ has been claimed to be a failing of Prevent, 129 notably by the Joint
Committee on Human Rights. 130 However, there are two matters that should be taken into
account in order to argue that such concerns can now be viewed as less significant.

Disapplication of aspects of the schools’ Prevent Guidance
First, following the Butt case, 131 the Prevent Guidance can be disapplied if it conflicts with the
provision of s26. That case arose in the university context, but it is argued that its findings as
to the status of the Guidance to Higher Education providers 132 should also be applied to the
schools’ Guidance. Butt’s challenge to the lawfulness of the Guidance failed, 133 partly on the
basis that it is merely expressed to be ‘guidance’, and s26 only requires that ‘due regard’ should
be given to preventing persons being drawn into terrorism. It does not state that the Guidance
is binding. 134 It was found that the Guidance is not law, in contrast to the duty under s26, and
that it is not ultra vires that duty since it was not found to ‘equate non-violent extremism with
terrorism’. It was found: ‘If there is some non-violent extremism, however intrinsically
undesirable, which does not create a risk that others will be drawn into terrorism, the guidance
does not apply to it,’ but it was not found that the inclusion of non-violent extremism went
beyond what the Prevent duty lawfully permits, so long as in the circumstances it could be
linked to the risk of drawing persons into terrorism. 135

The claimant in Butt further argued that the Guidance could not be shown to be necessary in
terms of Article 10(2) ECHR on the basis that there was insufficient evidence that non-violent
extremism contributed to drawing people into terrorism. Justice Ousley accepted that the forms
129
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of expression of non-violent extremism that can draw people into terrorism were not
susceptible to precise definition or to being clearly evidenced, 136 and noted that the Secretary
of State had not produced evidence of individual case-studies or statistics that demonstrated
that individuals had been drawn into terrorism partly due to encountering non-violent extremist
expression. 137 However, it was found that due to the complexity of the issue, the emphasis
placed on protecting fundamental freedoms in combatting non-violent extremism in the
Guidance, the approval of Parliament for the Guidance, and the expertise of the Home Office
in assessing the risks posed by non-violent extremism, the Court would require clear evidence
that non-violent extremism could not draw people into terrorism. 138 Justice Ousley found that
no such evidence had been presented. 139 After Butt evidence linking non-violent extremism
with terrorism would be more likely to be available since the Home Office then began to release
statistics on Prevent and to make specific case-studies available, such as those used in WRAP
training. 140

That last point could be taken to mean that while some faith schools, such as Charedi schools,
may well teach aspects of the curriculum in ways that do not comport with British values, and
so aspects of expression in such schools could be deemed to fall within the category of nonviolent extremism, the schools’ Prevent Guidance on such extremism could be disapplied. That
is because the link to drawing pupils towards terrorism appears to be missing, given that ultraorthodox Jewish groups have no tradition of engaging in terrorist-related activity in the UK.
(But other statutory duties, including the equality duty discussed below, might be found to be
breached in such schools due to certain practices, including gender segregation.) 141

Butt provided an important clarification of the relationship between the Prevent Guidance and
the s26 duty. Clearly, it may take some time for the impact of Butt on the schools’ Guidance to
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filter through to schools. Further, where some aspects of the schools’ Guidance reflect other
statutory duties imposed on schools, apart from s26, it would need to be applied. The schools’
Prevent Guidance now needs to be up-dated to reflect Butt, but also to make it clearer as to
which aspects reflect which duties. But it can be concluded that the breadth of the Guidance is
of less concern than previously appeared to be the case.

Overlap of Prevent with existing duties
Secondly, as the DfE’s advice on the Prevent Guidance makes clear, the active defence of and
promotion of British values in schools is relevant, not only to the Prevent duty, but to a number
of education-related statutory duties and to government policy, 142 particularly that of the
Department of Education, which has direct responsibility for the running of State schools, and
which has an oversight role in relation to almost all educational services. Indeed, governmental
references to the promotion of British values suggest that it is seen primarily as a goal of
education policy and only secondarily as an aspect of home security, 143 unlike the safeguarding
aspect of Prevent. An assessment of education law and policy in general is beyond the scope
of this chapter, so what follows is merely a brief overview intended to provide context to
discussion of the impact of Prevent on expression in schools.

Maintained schools (ie those controlled by Local Education Authorities) are required under s78
Education Act (EA) 2002, in following the national curriculum, to promote the ‘spiritual,
moral, social and cultural development’ of pupils. Department of Education (DfE) Guidance
on the fulfilment of the s78 duty now includes more explicit references to British values,
aligning it with Prevent. 144 Furthermore, s38 Education and Inspections Act 2006 imposes a
duty on such schools to promote community cohesion. Independent Schools (ie privately
controlled or Academies with a funding agreement with the DfE) have a similar duty, set out
in s157 EA 2002, which is further specified in the Independent School Standards Regulations
2010 (amended 2014) to include promotion of ‘British values’ aligned with Prevent 145 and to
‘further tolerance and harmony between different cultural traditions’. 146 Maintained or
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independent schools which are faith schools, whether maintained or (more typically)
independent, are also subject to the s78 or s157 EA 2002 requirements, but the content of
communal worship and religious instruction is understood to conform to the values of the
school’s adopted religion and is overseen by a nominated religious authority (s5(7) and s48
Education Act 2005). The statutory duties applicable to maintained and independent schools
relate both to the content of the curriculum as well as to its delivery and the organisation of the
school environment.

In certain respects the move to a more explicitly Prevent-aligned understanding of the s78 and
s157 EA 2002 requirements is uncontroversial, it is argued, in free speech terms. Defending
values of democracy, the rule of law and liberty involves, as the Prevent guidance makes clear,
support for a mutually respectful debate about politics, religion and culture reflecting a plurality
of views, which is at the core of the value of free speech, as discussed further in Section 6,
below (and indeed, rights to free expression and to non-discrimination are mutually supportive
civil rights). However, the movement towards a Prevent-aligned understanding of ‘mutual
respect and tolerance’ conflicts with the expression of certain socially conservative, and usually
religiously-based, viewpoints of pupils and parents within certain religious sects. 147 It also
conflicts with socially conservative viewpoints associated with secular far-right groups such as
For Britain or National Action; where a parent is a member of, or associated with, such a group,
the child might well bring the views of its parents into school. 148 The DfE has made it clear
that mutual respect is incompatible with notions that individuals who are members of certain
groups are either morally inferior or superior and/or more or less entitled to enjoy freedoms
and benefits than others due to their status as members of such a group. Promotion of ‘British
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values’ therefore requires teachers, to an extent, to educate against and challenge such views
when expressed by pupils, and make it clear that they are not acceptable or welcome in a school
environment, partly because they may have a directly adverse impact on the welfare of other
pupils, members of the ‘inferior’ group, as such views are often a justification for physical and
emotional abuse (‘bullying’). While pupils, depending on their age, might be expected to
tolerate being disturbed by the expression of others’ views, that would not be expected to
extend to systematically enduring discriminatory expression, especially when condoned or
disregarded by the school. It should be emphasised that while this understanding of ‘mutual
respect’ is clearly a key aspect of the Prevent Guidance, it is far from unique to Prevent, since
the requirement that schools operate in a manner that does not undermine mutual respect and
tolerance under s149 Equality Act 2010 (the Public Sector Equality duty) has increasingly been
interpreted by the DfE, Ofsted and the courts in a similar manner. 149 Toleration of the
promotion of discriminatory ideologies in schools may be more likely to be found to represent
a failure to implement the Equality duty than the Prevent duty. 150

Fostering ‘British values’ as a viewpoint-based attack on faith/political groups?
Opponents of Prevent and of DfE policy on ‘British values’ have characterised the PreventDfE’s approach as an ‘attack’ on political or faith groups that hold convictions and beliefs
contrary to those values, including Islamist groups, such as Engage Dewsbury, who oppose
violent extremism but have claimed that Prevent has no credibility and is perceived to be antiMuslim.
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But the characterisation of the Prevent-DfE’s approach as an attack on

political/faith groups exaggerates and obscures, it is argued, the type of pressure being brought
against members of such groups who express discriminatory views, contrary to promoting
‘mutual respect’ between groups, in two ways. It is important to address them briefly in order
to establish whether that pressure is illegitimate in free speech terms. 152
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Firstly, challenging expression that is incompatible with mutual respect in schools is not an
attack on the group, nor on the private holding of such views, but rather opposes their
expression in the school environment on grounds of safeguarding the welfare of pupils who
might be intimidated or humiliated by others due to such expression. Furthermore, the
requirement is not necessarily to challenge the expression of a certain viewpoint, but rather to
open the viewpoint up to reasoned debate; for example, racist or homophobic views typically
rely on morally loaded assumptions about the target group, such as that homosexuals are
promiscuous, which may only be addressed if those assumptions are explored. Secondly, the
challenge is not to group doctrine as a whole but rather to certain aspects of it that may be
expressed in schools by pupils. Even if the contentious aspect of certain doctrines might be
deemed fundamental to ‘group doctrine’ by some members, beyond the most basic assertions
the identification of any aspect as ‘fundamental’ is likely to be contestable – and this is even
more likely to be the case in relation to sophisticated and long-standing religious, political and
cultural traditions, such as are encapsulated in Islam. 153 Therefore, an apparently fundamental
challenge to an aspect of group doctrine from the perspective of certain group members, such
as to the assertion that those who believe that women who enjoy sexual freedoms are not evil,
would not represent a challenge to a fundamental aspect of it for others. 154 Furthermore, as
seen in the case of ultra-conservative Salafi Islam, those who challenge the ‘fundamental’
status of certain contentious values can be subject to extreme pressure from other members in
the group, which could lead to an understandable reluctance to express such views publicly,
thus giving the impression of a false unanimity. 155 Bearing these important distinctions in
mind, it is nevertheless clear that a degree of pressure is brought to bear on pupils who hold
views contrary to the DfE-Prevent approach to ‘mutual respect’. As discussed above, the fact
that Prevent is a project of the Home Office which closely involves the police could create a
degree of intimidation and could contribute to a perception that coercive measures will be
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brought against individuals who express such views. 156 But such a perception could be
dispelled if the workings of Prevent in schools were communicated much more transparently
to parents and others.

In 2016-17 a number of Charedi and Islamic faith schools came under pressure to comply with
the DfE-Prevent approach to ‘mutual respect’. 157 In one instance an Islamic faith school was
reported by the Chief Inspector of Ofsted to have literature defending medieval Islamic views
on the treatment of women, in particular a tract entitled Women Who Deserve to go to Hell, a
polemical that reinforces Qur’anic justifications for the control of wives by husbands on pain
of violence, and also emphasises that women who do not wear Islamic clothing are evil (‘wear
garments yet be nude’). 158 But the consequences that followed would have arisen regardless of
Prevent; the school hosting such material was unregistered and since lack of registration is
illegal, the school was therefore closed (see further below in relation to enforcement of the
Prevent duty). 159 However, Ofsted used the example to emphasise the point that schools require
greater government regulation, including via Prevent (and the Equality duty). Another example
of the promotion of equality as a ‘British value,’ which took Prevent into account, is provided
by the 2015 Ofsted inspection of the Darul Uloom Islamic high school 160 – which became
notorious as one of the Islamic faith schools in which extremism and child abuse were exposed
by Channel 4, as referred to above. 161 The report found that:
‘[d]espite pupils’ understanding of fundamental British values, leaders do not
consistently practise the values that they teach. For example, inspectors were concerned
that when they met with members of the governing body, a female governor sat in an
adjacent room to the main meeting and contributed through a doorway. This practice,
which governors informed inspectors was their usual arrangement, does not
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demonstrate equality and respect, and undermines the school’s work to promote British
values.’ 162
In general, however, while over a third of Independent Jewish faith schools were found
inadequate between 2016/2017, and over a quarter of Muslim faith schools were found
inadequate in the same period, most have more recently achieved compliance with the DfEPrevent approach. 163 An indicative example of compliance is provided by the Ofsted report for
the Olive Tree Primary school in London, a registered independent Islamic faith school. 164 In
relation to the quality of education provided the school had come under pressure to do more to
challenge negative views about homosexual relationships, and an example was given of a
positive development whereby the governors had adopted a strategy for doing so by engaging
with pro-gay charities. 165

For the reasons given above, it is argued that the Prevent Duty Guidance and DfE approach to
that duty appear to be creating a minimal interference with free debate about religion, politics
and culture in schools. It should, furthermore, be emphasised that the approach also supports
such debate. The importance of giving students the confidence to interrogate cultural, religious
and political assumptions is consistently emphasised within the DfE Guidance for Schools and
to an extent in the Prevent Guidance itself, 166 as emphasised above, as the most important factor
in preventing radicalisation. 167 For example, where teachers or pupils are concerned as to
measures that favour only one political or religious narrative in schools, through a narrowing
of the curriculum to focus mainly on such a narrative, a key issue in the Trojan Horse affair,
Ofsted is now required to take such concerns into account. 168 Therefore a Catholic school
would not be prevented from teaching the majority Catholic view that abortion is a mortal sin,
but it would be prevented from denying pupils access to minority Catholic positions critical of
that view, or to other religious and secular commentary critical of the assumptions
underpinning it. To take some further examples - school pupils would not be prevented from

162
Ofsted, ‘Inspection Report for Darul Uloom Islamic High School 13 October 2015’ (Ofsted 2015) 5; see at
https://reports.ofsted.gov.uk/inspection-reports/find-inspection-report/provider/ELS/103586 (accessed 10.8.18).
163
Ofsted, ‘The Annual Report of Her Majesty’s Chief Inspector of Education, Children’s Services and Skills
2016/17 (2017, HC 618).
164
Ofsted, ‘Inspection Report for Olive Tree School 12 and 19 September’ (November 2017); see at
https://reports.ofsted.gov.uk/inspection-reports/find-inspection-report/provider/ELS/134400 (accessed 10.8.18).
165
Ibid 2.
166
See n 116.
167
‘The Prevent duty: Departmental advice for schools and childcare providers,’ n 84 above.
168
Ofsted, ‘School inspection handbook: Handbook for inspecting schools in England under section 5 of the
Education Act 2005’ (Ref: 150066, 2018) 42-44.

27

criticising US/UK bombing in Syria under Prevent, but it would not be expected that the school
would promote only one narrative concerning that action. A pupil would not be prevented from
expressing a positive view about Sharia law, but again the school would not be expected to
promote only one, favourable, view of that law. It would not be in accordance with Prevent for
the teacher simply to challenge that view as unacceptable, or, alternatively, to shut down a
minority Muslim opinion opposed to Sharia. If, on the other hand, a pupil whose parents were
members of a far-right group brought leaflets into school supporting the ideas of that group,
such as that Muslims should leave the UK, the school, in furtherance of the ‘British value’ of
tolerance of minorities under the Prevent Guidance, but also under the Equality duty, should
prevent their distribution. The direct link with a far-right group would also appear to satisfy
s26.

Conclusions
Thus, Prevent can foster a ‘more speech’ solution to the narrowing of pupils’ perspectives in
some faith schools, given that it opposes religiously or politically-based closing down of a
plurality of views. 169 Additionally, the Prevent duty reinforces measures to promote equality,
and encourages teachers to foster a critical attitude among pupils towards, for example,
restrictions linked to gender and sexuality. The importance of supporting such attitudes has
been repeatedly re-emphasised by high profile liberal Muslims, such as Irshad Manji, who has
complained that where conservative Islamic discourse is allowed to predominate in schools,
LGBT Muslims and sympathisers are rendered ‘invisible’ because they fear violent rejection
if they express their views. 170 Sara Khan has made a similar point in relation to feminist Islamic
perspectives, which she argues are also suppressed if conservative Sunni Islamic doctrine is
not challenged in UK schools. 171

5. Enforcement of the Prevent duty in schools
Regulation of Schools
If maintained schools funded by the local authority fail to remedy breaches of the Prevent duty
that failure is primarily overseen by Ofsted, and could result in intervention measures, such as
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school closure or the imposition of special measures. 172 In respect of academies funded by
central government, failure to remedy such breaches could result in the withdrawal of the
funding agreement. 173 After 2015 Ofsted used powers to conduct no-notice inspections, in
order to reduce the likelihood that schools could present a false image of their practices. 174
These powers were a direct response to criticisms that Ofsted had failed to identify problems
of extremism in the Trojan Horse schools, particularly Park View (one of the schools at the
centre of the affair) which had been rated as ‘Outstanding’. 175 Privately funded schools can
choose to be inspected by Ofsted or by an independent inspectorate, but such inspections do
not trigger formal enforcement measures. All ‘independent educational institutions’ must be
registered under s96 Education and Skills Act 2008, and Ofsted has powers to inspect and close
such institutions.176

There is at present no requirement for supplementary schooling to be registered, despite the
fact that evidence of extremism has been found repeatedly in Madrassas. 177 Proposals for such
a registration requirement, which were a significant aspect of the Command paper in which the
Conservative Government’s revised counter-terrorism strategy was set out in 2015, 178 would
have formed part of the Counter-Extremism and Safeguarding Bill 2016, but were ultimately
dropped from the government’s legislative agenda, and the proposals have not so far been
revived. This failure has been strongly criticised, notably by Dame Louise Casey, 179 who
regarded it as indicative of general government inaction in light of the recommendations in her
report, as well as by Ofsted. 180 Similarly, parents who are educating their children at home are
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not required to register, 181 making it easier for some parents to send their children to illegal,
unregistered schools. 182 This phenomenon has come under scrutiny recently, in part due to
counter-extremism efforts linked to Prevent; raids have found the presence of extremist
literature on the premises of unregistered schools. 183 The Chief Inspector has consistently
recommended enhanced regulation of children who are home-schooled to the government, but
this recommendation has also not yet been acted upon. 184

Role of the Charity Commission
In addition to enforcement through Ofsted, or another inspectorate, educational Trusts are
regulated by the Charity Commission, which is also required to enforce the Prevent duty. An
example of the interaction between the two bodies arose recently in relation to the Lantern of
Knowledge Educational Trust. After a critical Ofsted report cited failures of management and
safeguarding concerns, the Commission embarked on a statutory inquiry into the charity which
included an assessment of ‘…the management and supervision of staff at the school with access
to children or young people’. 185 It is also possible, although very unlikely, that judicial review
of a school (if it was a qualifying public body) could provide a basis for enforcing the Prevent
duty.

Bars on employment/service against leaders/governors
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It is not only schools and educational trusts that are subject to pressure to comply with the
Prevent Duty; individual teachers and governors, either involved in, or who fail to challenge,
extremism in schools may also be subject to sanction, although private litigation for breach of
the Prevent duty is prevented by s34 CTSA 2015. Failure to observe the Prevent duty could
amount to a failure to satisfy the statutory teaching standards, which is a ground for dismissal
or for refusal to award Qualified Teacher Status. 186 Furthermore, in particularly serious cases
the Teaching Regulation Agency professional conduct hearing panel could impose a
prohibition order, barring the individual from teaching. 187 The promotion of extremism in
schools is singled out in particular as a factor weighing in favour of the imposition of such an
order, and specific reference is made to the ‘exposure of pupils to [extremist] actions or
behaviours’ by inviting speakers known to espouse extreme views to speak at school events. 188
Individual governors can also be barred from serving by direction of the Secretary of State
under s142 of the Education Act 2002 or s128 of the Education and Skills Act 2008. This
sanction was applied to Tahir Alam, former governor of Park View high school – one of the
schools at the centre of the Trojan Horse affair. In the prohibition direction published by the
Department of Education the Secretary of State found that Tahir Alam’s activities as the
governor most responsible for the issues raised in the Clarke Report, were aimed at
undermining ‘British values’. The notice cited in particular activities such as ‘inviting extremist
speakers to address pupils as well as ‘the narrowing of curricula in non-faith schools to make
them conform with conservative religious teachings…’. 189 This notice was later upheld on
appeal. 190

6. Duties to foster pluralistic, free debate in schools
186
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The impact of the Prevent/DfE approach in avoiding the imposition of a narrow, mono-cultural
curriculum in schools, and in fostering the promotion of a range of viewpoints, has been
considered above. But a range of other duties are also imposed on schools, designed to further
similar ends, although no specific duty to promote free expression in schools, similar to that
imposed on universities under s31 CTSA, is imposed. Freedom of speech finds positive legal
protection under Article 10 ECHR, 191 given further effect by the Human Rights Act 1998
(HRA). S6 HRA provides that it is ‘unlawful’ for public bodies, which includes government
and LEA-funded schools, as well as Ofsted, to act in a way that is incompatible with a
Convention right.

The rights of children, and especially mature school children, to express and receive ideas in
education is recognised by Article 13 of the United Nations Convention on the Rights of the
Child 1989, which has been ratified by the United Kingdom. Prevent may be said to be aligned
with Article 13 since it is partly intended to prevent the narrowing of children’s minds due to
the imposition upon them of a rigid, religiously or politically driven ideological curriculum,
affording them greater opportunities to receive a range of ideas. 192

Protocol 1, Article 2 ECHR provides a right to education. Its core content is understood to be
the protection of the individual from political indoctrination by the state, and that discussion of
matters that are the subject of beliefs or convictions should be addressed ‘in an objective,
critical and pluralistic manner’ that reflects the core democratic values of the ECHR. 193 The
right to education in Article 2 emphasises that anti-liberal indoctrination is a particular concern
within school settings. 194 This concern is emphasised in Campbell and Cosans v UK 195 in
which it was found that the scope of the convictions and beliefs that merit protection under
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Article 2 are those that ‘are worthy of respect in a “democratic society” and are not
incompatible with human dignity…’. 196 It is clear that the ‘promotion of British values’ aspect
of Prevent is not merely compatible with the rationale of Article 2, and with the values
underlying the ECHR as a whole, including Article 10, 197 but actually supportive of them,
because those ECHR values are reflected in the Prevent Guidance. 198

The combination of the requirements of Article 10, Article 2, Protocol 1, Article 13 and the
DfE/Prevent approach could pose problems for literalist approaches to religious texts in faith
schools since the assumptions under-pinning the texts could not be explored without
challenging that approach. One method of avoiding falling foul of requirements to promote
free speech and debate would be to separate religious instruction based on a literalist approach
from teaching other aspects of the curriculum, such as Relationships and Sex Education,
Biology and History.

Exposure of pupils to extremist speakers, combined with attempts to isolate pupils from
exposure to forms of art, music, dance, knowledge of key world religions, and ideas as to nondiscrimination against homosexuals, 199 could aid in isolating Muslim pupils from British
society. Creation of isolationism was linked in Butt to the risk of drawing persons towards
terrorist-related activity. Justice Ousley considered whether, given the disputed nature of the
196
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evidence, a possible connection between non-violent extremism and drawing people into
terrorism could be shown, as relevant to the link between the schools’ Prevent Guidance and
s26 CTSA. He found that non-violent extremism could create a ‘framework of a sense of
separateness, alienation, victimhood… at one with a rigid and pure version of religion or
ideology’ that was capable of justifying violence. 200 He found that when a view is part of a
‘rigid and pure’ ideology that seeks to change UK law to reflect that ideology through nonviolent democratic means, then this was non-violent extremism and furthermore created a risk
of drawing others into terrorism, because ‘[t]he argument might lead others, persuaded by it of
the merit of the aim, to reject the [democratic, non-violent] means’. 201 These findings would
apply equally – or more strongly - to schools, given the greater vulnerability of school children
to persuasion from authority figures as compared to students.

Conclusions
It is argued in conclusion, based on the findings above, that Prevent is neither a policy of mass
surveillance of children nor of mass propaganda designed to pressure school-children to adopt
any particular viewpoint, as opponents of Prevent have suggested since its inception. 202 Rather,
Prevent was designed to be a policy that was complementary to pre-existing approaches to
handling ‘sensitive and controversial issues’ in schools, 203 which recognised the importance of
a ‘… climate in which children can express a point of view that may differ from those held
either by their teachers/practitioners or their peers’. 204 But the hyperbole about Prevent
deployed by the anti-Prevent lobby 205 is, it is argued, obscuring impartial, objective analysis of
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Prevent as it operates in schools, making it hard to disentangle its real impact in terms of
stigmatisation of Muslims from the impact of Prevent myths. 206 The image of Prevent that has
been created by the anti-Prevent lobby is intended to indicate that it is having counterproductive effects in schools and so should be abandoned. Use of exaggeration and distortion
of its effects are intended to feed feelings of persecution within certain communities, in order
to provide a basis for that argument; it has therefore to an extent become a tool of extremist
propaganda itself. The most high-profile narratives about Prevent appear to have arisen from
the school context. 207

Thus, certain activist groups have sought to arouse anxiety in some Muslim communities as to
the effect of Prevent in schools and have sought to present the strategy as a further argument
for furthering Muslim isolationism and suspicion of the ‘West’. 208 This effect could be
particularly heightened in a community, such as the socially conservative Deobandi Muslim
community, meaning that pupils from that community could be seen as the ‘target’ of apparent
ideological repression. It is, obviously, extremely difficult to assess the extent or impact of
such concerns, but some faith groups and academics have highlighted this as an issue. 209 It is
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questionable, however, whether the solution to such concerns is to abandon Prevent as opposed
to challenging the narrative of persecution, especially as there is evidence that the anti-Prevent
campaign is losing ground as Prevent ‘beds’ in. 210 Echoing the recommendations of the Joint
Committee on Human Rights (JCHR) in relation to the impact of Prevent in universities 211 the
solution appears to be to retain Prevent but to ensure that parents, pupils, teachers, School
Governors, are educated much more effectively about the operation of Prevent in schools. In
general, the creation of greater transparency in respect of its real impact in schools is needed
in order to counter Prevent myths. 212 The announcement of a Commission for Countering
Extremism could play a part in achieving these goals, but until it is known what
recommendations the Commission will make to the government, it is unclear how the legal
environment may be affected. 213

However, on the basis that a number of activist groups are deliberately seeking to distort the
effects of Prevent in schools, 214 they are unlikely to be receptive to attempts at creating greater
transparency. If their intention is to use distortion and exaggeration in order to fuel feelings of
grievance in some communities with a view to then using the argument that due to its counterproductivity Prevent should be abandoned, which could give such groups a freer hand in
relation to radicalisation in schools, that project would obviously be disturbed if the true impact
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of Prevent could be made to reach ordinary parents and pupils. It might therefore be concluded
that there is a case for abandoning Prevent on grounds of proportionality since it overlaps with
existing duties, and on the one hand there is limited evidence that it has had an impact in
countering extremism among pupils, 215 while on the other activist groups have to an extent
succeeded in using Prevent as an aid to radicalisation in some communities. But that would be
likely to aid in the creation of a limited and stunted educational experience for some pupils,216
leaving them less able to obtain employment and post-school qualifications, and possibly more
open to seeking isolation within society, rendering some of them more vulnerable to
radicalisation. While it is not argued that Prevent has created decisive change, its abandonment
would also tend to disempower once again those such as Khalid Mahmood who sought
unsuccessfully to draw the attention of the authorities to such limited educational experiences
in Birmingham as one aspect of the Trojan Horse affair. 217 Also Muslim or non-Muslim parents
and teachers, resistant to the imposition of a narrowed curriculum on the pupils, would
similarly face a diminution in their avenues of challenge. So instead efforts to educate
communities about Prevent should be increased, especially on the basis that it is now working
more effectively, given that teachers and others in schools have had time to undergo training
and gain greater experience as to its true impact.

The modern Prevent policy as it applies to schools has in some respects changed substantially
from that adopted by the Labour Governments between 2003-2010, but it retains a commitment
to the creation of complementarity to existing law/policy on safeguarding of pupils and
inculcating knowledge about political and moral values as well as setting standards of
behaviour in conformity with those values. It is contended that as applied in schools Prevent
has the potential to support rather than inhibit expression since, in company with other statutory
duties of schools, including the equality duty, it supports the broadening of pupils’ minds rather
than the narrowing of them due to the imposition of a narrow curriculum based on socially
conservative values. Thus, in so far as Prevent in schools is linked to the Trojan Horse affair,
it is argued that the affair has led to an impact in schools more in tune with the promotion of
free speech values than inhibitory of them. In so far as it supports the expression of a plurality
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of views in schools, as opposed to promoting their isolation from such plurality, it is also likely
to diminish their risk of being drawn towards terrorism.
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