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The International Criminal Court’s Selectivity 

and Procedural Justice 
Birju Kotecha* 

 

Abstract 

… 

 

1. Introduction 

The International Criminal Court’s Office of the Prosecutor (OTP) is the Court’s 

‘engine-room’. Its investigations and prosecutions are pivotal to the operation and ultimate 

effectiveness of the Court. The OTP’s primary focus is prosecuting cases, i.e. seeking 

convictions, but — in the process — it is also concerned with influencing the perceptions of 

target audiences.1 It is not only desirable but necessary that the OTP gains the support of 

domestic audiences such as governments, civil society, victims, and communities affected by 

the commission of crimes.2 Such support is initially gained by the OTP’s selection of cases, 

something that makes the most enduring contribution to the Court’s perceived legitimacy — a 

particular audience’s acceptance of its authority.3  

 The OTP’s selections and the Court’s perceived legitimacy are inextricably linked. The 

relationship can best be described as mutually reinforcing; selections have the potential to 

either enhance or diminish the Court’s perceived legitimacy, with the latter shapes the extent 

to which those selections can, in fact, do so. For over a decade those prosecutorial selections 

have experienced a decline in public confidence — particularly on the African continent. The 

general trend of criticism has focused on the fact that investigations have almost exclusively 

targeted nationals of African states.4 There is also evidence of an intra-situation pattern 

whereby selections defer to the interests of the State and thus alleged crimes committed by 

Government forces are overlooked, such as in the Situation in Uganda and in the Situation of 

the Côte d'Ivoire.5 A 2017 African Union strategy aptly surmised the consequences of 

prosecution selectivity by declaring the Court is ‘riddled with… struggles over its perceived 

legitimacy’.6 

                                                 
* … 
1 See OTP Strategic Plan 2019-2021 (17 July 2019) § 11, 27.  
2 Ibid.   
3 Y. Dutton, ‘Bridging the Legitimacy Divide: The International Criminal Court’s Domestic Perception Challenge 

(2017) 56 Columbia Journal of Transnational Law 71, at 84-7 
4 At the time of writing, the investigations in Georgia is the only one beyond the African continent. See ICC 

‘Situations under Investigation’ <//www.icc-cpi.int/pages/situations.aspx> (visited 24 January 2020). However, 

it is worth noting that the Pre-Trial Chamber’s decision to turn down the OTP’s request to proceed to an 

investigation in the Situation in Afghanistan in April 2019 is currently before the Appeals Chamber. Furthermore 

on 20 December 2019, the OTP confirmed there was a reasonable basis to proceed to an investigation in the 

Situation in Palestine. 

5 See D. Bosco, ‘Discretion and States Influence at the International Criminal Court: The Prosecutor’s Preliminary 

Examinations’ (2017) American Journal of International Law (AJIL) 11(2) 395, 406-10. 
6 For the original draft AU strategy see ‘Withdrawal Strategy Document’ (Draft 2)’ (12 January 2017) available 

at<www.hrw.org/sites/default/files/supporting_resources/icc_withdrawal_strategy_jan._2017.pdf> (visited 24 

January 2020visited 24 January 2020).  

https://www.icc-cpi.int/pages/situations.aspx
http://www.hrw.org/sites/default/files/supporting_resources/icc_withdrawal_strategy_jan._2017.pdf
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 Against this background, this article examines the OTP’s procedure in selecting cases 

for investigation. The concept of procedure is understood here as the method followed when 

selecting a case to be prosecuted, and this method includes prosecutorial discretion.7 The 

article’s precise focus is procedure from the perspective of affected communities — including 

victims and those generally affected by the commission of crimes (e.g. those having witnessed 

crimes and/or having suffered material, physical or psychological harm in the aftermath).8 To 

date, scholarly literature has tended to focus on the legitimacy and transparency of 

prosecutorial discretion. For instance, several accounts have considered the case for 

prosecutorial guidelines to help illuminate the exercise of discretion.9 Other accounts have 

offered comparative reflections on prosecutorial discretion operating within international 

criminal tribunals and national courts.10 Most of all, the literature has tended to critique the 

politicised nature of prosecutorial discretion and the production of problematic selection 

patterns.11 The latter research includes warnings about the risk of prosecutors adopting 

selection practices that are based on the alleged perpetrator’s group identity, e.g. their ethnicity, 

nationality or political affiliation.12 However, there has been little scholarly attention for the 

selection procedure from the viewpoint of its effect on and perception by affected 

communities.13 This research gap is surprising and significant for, at least, two reasons.  

 First, an analysis of the Prosecutor’s selection procedure helps to illuminate the Court’s 

‘target audience’ dilemma. The Court lacks a target audience, i.e. a defined constituency to 

whom it is primarily accountable and responsive.14 The Court is expected to ‘speak’ 

simultaneously to various audiences, ranging from those that are defined by abstract concepts 

(such as the ‘international community’) to those of a more concrete nature (such as potential 

perpetrators, states parties, civil society, donors, victims and crime-affected populations in 

general).15 This lack of specificity also contributes to uncertainty about the Court’s goals. The 

Court is expected to contribute to a range of often conflicting goals, e.g. deterrence, peace, 

                                                 
7 Procedure is defined as an established or official way of doing something, or a series of actions conducted in a 

certain order or manner. See A. Stevenson (ed.), Oxford Dictionary of English (OUP 2010) 1415. 
8 Rule 85 (Definition of Victims) of the Rules of Evidence and Procedure; OTP Policy Paper on Victim 

Participation (April 2010) 11. 
9 See, indicatively, A. M. Danner, ‘Enhancing the Legitimacy and Accountability of Prosecutorial Discretion at 

the International Criminal Court’ (2003) 97(3) AJIL 510; J. A. Goldston, ‘More Candour about Criteria: The 

Exercise of Discretion by the Prosecutor of the International Criminal Court’ (2010) 8 JICJ 383; B. D. Lepard 

‘How Should the ICC Prosecutor Exercise His or Her Discretion? The Role of Fundamental Ethical Principles 

(2010) 43 John Marshall Law Review (JMLR) 553; A K. Greenawalt, ‘Justice without Politics? Prosecutorial 

Discretion and the International Criminal Court’ (2007) 39 N.Y.U J. Int’l L. & Pol. 583. 
10 L. Côté, ‘Reflections on the Exercise of Prosecutorial Discretion in International Criminal Law’ (2005) 3 JICJ 

162; D. N. Nsereko, ‘Prosecutorial Discretion before National Courts and International Tribunals’ (2005) 3 JICJ 

124. 
11 W. A. Schabas, ‘Victor’s Justice: Selecting ‘Situations at the International Criminal Court’ (2010) 43 JMLR 

535. 
12 Asad Kiyani, ‘Group-Based Differentiation and Local Repression: The Custom and Curse of Selectivity’ (2016) 

14 JICJ 939, at 951-5 
13 The only literature on prosecutorial discretion and victims/affected communities is focused on their right to a 

remedy and their access to justice. See C. Aptel, ‘Prosecutorial Discretion at the ICC and Victims’ Right to 

Remedy: Narrowing the Impunity Gap’ (2012) 10(5) JICJ 1357.  
14 M. DeGuzman, ‘Choosing to Prosecute: Expressive Selection at the International Criminal Court’ (2012) 33(2) 

Michigan Journal of International Law 265-320, at 276. 
15 M. R. Damaška ‘What is the Point of International Criminal Justice’ (2008) 83 Chi-Kent L. Rev 329-365, at 

347-9; F Mégret, ‘In whose name? The ICC and the search for constituency’ in C. De Vos et al (eds.), Contested 

Justice: The Politics and Practice of International Criminal Court Interventions (CUP 2015) 23.  
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reconciliation — with ample disagreement as to which goals are to be privileged, and as to 

when and whether those goals should reflect global and/or local priorities.16 The said 

uncertainty invests several of the Court’s activities including, for instance, prosecutorial 

decisions: it is not clear, inter alia, whether should they should be taken by giving ‘priority to 

the needs for redress of affected local communities or focus[ing] instead on giving voice to 

particular norms of the international community.’17 In that regard, the present analysis explains 

that the Court’s selection procedure pays only limited attention to its perceived legitimacy in 

affected communities. 

 Second, the lack of scholarly attention towards the Prosecutor’s selection procedure is 

surprising because such procedure is so fundamentally connected to the interests of affected 

communities. The OTP’s selections are — at least in part — made on their behalf and for their 

benefit; in the words of Fatou Bensouda, to prosecute is to ‘stand up for the victims and affected 

communities.’18 However, prosecutorial decisions are often made opaque because The Hague 

is thousands of miles away, physically and morally remote from affected communities. Thus, 

there is a convincing case, in the words of Goldstone, to ‘bridge the yawning gap between The 

Hague-based Court and [affected communities] across the world…. [and balance] their hopes 

for justice against their often-uncertain knowledge of the Court’s operations and limitations.’19 

Of course, the Court’s communication and outreach strategies help to explain the OTP’s 

selections but this masks the fact that the procedure upon which those selections rest should 

inherently be satisfactory for those that are most concerned by its outcomes.20 From this 

perspective, the analysis reveals that the OTP’s selection procedure generates limited support 

among affected communities.  

  This article takes research on selectivity in a new direction by adopting the perspective 

of procedural justice. Hitherto, procedural justice has mostly been considered within domestic 

criminal justice contexts, particularly in respect of the procedures followed by enforcement 

agencies and other public institutions.21 Thus, procedural justice may provide an original 

heuristic device to examine case selections within the context of international criminal justice. 

This does not mean that one can ignore the undeniable differences between domestic and 

international criminal justice. Rather, the ensuing analysis may help to uncover whether 

international criminal procedure faces inevitable and inherent limits from the perspective of 

procedural justice. Before turning to procedural justice, however, it is imperative to define what 

I mean with perceived legitimacy. 

 

                                                 
16 M. DeGuzman, ‘The Global-Local Dilemma and the ICC’s Legitimacy’ in Nienke Grossman et al (eds.), 

Legitimacy and International Courts (CUP 2018) 62-82, at 67. 
17 Ibid, 67.  
18 BBC Hardtalk Interview with Zeinab Badawi, ‘Fatou Bensouda: Prosecutor of the International Criminal Court’ 

< http://www.bbc.co.uk/programmes/n3ct2kjy> (3 July 2017). 
19 Goldston, supra note 9, at 402-3. 
20 R. Dicker, ‘Making Justice Meaningful for Victims’ in Morten Bergsmo (ed.), Criteria for Prioritising and 

Selecting Core International Crimes Cases (TOAEP 2010) 268. 
21 See, indicatively, T. R Tyler and E. Allan Lind, The Social Psychology of Procedural Justice (Plenum Press 

1988); T. R. Tyler, ‘What is Procedural Justice? Criteria Used By Citizens to Assess the Fairness of Legal 

Procedures’ (1988) 22(1) Law and Society Review 103; T. R. Tyler, ‘Procedural Justice and the Effective Rule of 

Law (2003) 20 Crime and Justice 283; T. R. Tyler, ‘Future Challenges in the Study of Legitimacy and Criminal 

Justice’ in Justice Tankebe and Alison Liebling (eds), Legitimacy and Criminal Justice (OUP 2013) 83. 
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2. Perceived Legitimacy 

Perceived legitimacy is concerned with an audience’s subjective belief(s) in an 

institution’s right to rule.22 It is synonymous with sociological accounts of legitimacy. In this 

sense, legitimate institutions are those that are perceived as desirable, proper, and when 

appropriate, correct in exerting their influence and power.23 These accounts are distinguishable 

from normative accounts of legitimacy, which tend to be focused on the legality or probity of 

institutional decisions or procedures.24 Of course, an institution’s adherence to legality may be 

a source of its perceived legitimacy, but the two are not necessarily interchangeable. In fact, 

the public may deem an institution legitimate for reasons that may seem unfair or arbitrary and 

against the rule of law.25 To put it simply, the Court’s perceived legitimacy refers, exclusively, 

to the audience’s acceptance of its authority to rule and judge disputes.26 

Assessments about the degree of perceived legitimacy require, a priori, identification 

of a specific audience. As mentioned above, the Court ‘speaks’ to multiple constituencies 

simultaneously, but among those constituencies is a crucial one, i.e. ‘affected communities’ —

generally comprised of victims and those most affected by the commission of the crimes.27 At 

least in part, the OTP’s selections are made in the pursuit of delivering justice to affected 

communities. However, justice does not exist in the abstract — it must be perceived or seen to 

be done.28 And so, the Court must first be perceived to be legitimate if justice — whenever it 

comes — is to be seen by affected communities has having been done.29 One can readily cast 

this requirement in terms of ‘effectiveness’, i.e. the extent to which selections boost the Court’s 

perceived legitimacy in those communities.30  

Perception of the Court’s legitimacy by affected communities (and indeed by any 

community) is a complex, multi-layered and psychological phenomenon. The very concept of 

perception can be understood in two ways: first, as the ability to see, hear or become aware of 

something, principally by one’s senses; and, second, as the way something is regarded or 

understood.31 These meanings are of course related, because to have a perception is, first, a 

psychological process by which something from one’s environment is interpreted and, second, 

the perception shapes how that something is regarded or understood. In this sense, it has been 

argued that perceptions encompass two major epistemological points of view: the objective and 

                                                 
22 A. Buchanan and R. O Keohane, ‘The Legitimacy of Global Governance Institutions (2006) 20(4) Ethics and 

International Affairs 405.  
23 E. Voeten, ‘Public Opinion and the Legitimacy of International Courts’ (2013) 14 Theoretical Inquiries in Law 

411, 414. 
24 S. Vasiliev, ‘Between International Criminal Justice and Injustice: Theorising Legitimacy’ in Nobuo Hayashi 

and Cecillia. M Bailliet (eds.), The Legitimacy of International Criminal Tribunals (CUP 2017) 66-91.  
25 Ibid.  
26 Richard Fallon, quoted J. Ramji-Nogales, ‘Designing Bespoke Transitional Justice; A Pluralist Process 

Approach’ (2010) 32 Michigan Journal of International Law 1, 12. 
27 See generally The International Criminal Court, ‘Interacting with Communities Affected by Crimes’ 

<https://www.icc-cpi.int/about/interacting-with-communities> (visited 24 January 2020visited 24 January 2020). 
28 Ibid; R v Sussex Justices, Ex Parte McCarthy as per Lord Hewart [1924] 1 KB 256, 259  
29 J. Ramji-Nogales, ‘Designing Bespoke Transitional Justice: A Pluralist Process Approach’ (2010) 32(1) 

Michigan Journal of International Law 1, 15. 
30 Ibid.  
31 A. Stevenson (ed.), Oxford Dictionary of English (3rd edn, OUP, 2010) 1318. 

https://www.icc-cpi.int/about/interacting-with-communities
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the subjective, with the former being a material reality that people see, and the latter being a 

personal reality specific to each and every individual. 32  

From an objective perspective, perceptions of the Court are likely to be informed by 

various material attributes, e.g. its proximity, the extent to which participation is permitted, the 

degree of access to information about the Court, and the type or quality of justice it is seen to 

dispense (in contrast to, say, alternative and possibly local mechanisms to cope with mass 

atrocities). These attributes can, individually or in combination, delegitimise the Court in the 

eyes of affected communities. From a subjective perspective, no single affected community is 

an empty container, but it is comprised of diverse individuals whose own perceptions are likely 

to be influenced by their own socially conditioned beliefs and convictions.33 Individuals are 

shaped by their ‘anchors’ (e.g. ethnic, political, religious or social affiliations) which produce 

cognitive and emotional biases; these have the effect of first shaping and then hardening 

individual perceptions, and hence making them difficult to change.34 In summary, both 

objective and subjective factors are crucial in understanding perceptions of the Court.  

What, then, does the existence of such subjective factors mean for the Court’s perceived 

legitimacy? First, as Milanović persuasively argues, subjective factors enable one to be 

‘realistic about the causal factors that drive public perceptions of the work of international 

criminal tribunals.’35 Subjective factors are always, inevitably, likely to play a significant part 

in the formation of perceptions, no matter the extent to which the Court tackles some of its 

objective limitations. In that respect, one needs to be intellectually honest about the causal 

factors that contribute to public perceptions of the Court, without necessarily being too cynical 

about the role the Court can play.36 In any event, the endeavour to improve the Court’s 

perceived legitimacy, especially by those that are entrenched in their scepticism or actively 

hostile, has always been inherent in the very project of international criminal justice.37 The 

Court’s orientation has, and must always be, to increase its legitimacy because pessimism or 

scepticism — all too prevailing and exacerbated by political elites espousing anti-Court 

sentiment — is not something that can be ignored. 

There needs to be, then, a more nuanced and sophisticated account of the Court’s 

perceived legitimacy. This account should, first, distinguish the potential objective and 

subjective factors that form individual perceptions; and, second, explore how changes in 

objective factors can influence the impact of subjective factors. In this regard, long-term 

                                                 
32 C. S Clements, ‘Perception and Persuasion in Legal Argumentation: Using Informal Fallacies and Cognitive 

Biases to Win the War of Words’ (2013) 2 Brigham Young University Law Review 319, 325-6.  
33 J. Locke, An Essay on Human Understanding (Penguin 1997) 105. 
34 One such example is the phenomenon of ‘in-group/out-group’ bias. A social group that an individual 

psychologically identifies as belonging to is an ‘in-group.’ A social group that an individual does not 

psychologically identify as belonging to is termed an ‘out-group.’ Being a member of the in-group can lead to 

favouritism and partiality towards those within the in-group and to discrimination or prejudicial feelings against 

members of out-groups. See originally, M. Billig and H. Tajfel, ‘Social categorisation and similarity in intergroup 

behaviour’ (1973) European Journal of Social Psychology 3(1) 27-52;  
35 M. Milanović, ‘Courting Failure: When are International Criminal Courts likely to be believed by local 

audiences?’ in K. J Heller and others, The Oxford Handbook of International Criminal Law (OUP 2019) 

(Forthcoming) 35 Chapter accessed on SSRN < https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2887090> 

accessed 31 July 2019. 
36 Ibid. 36-7 
37 C.  Stahn, ‘Between ‘Faith’ and ‘Facts’: By What Standards Should We Assess International Criminal Justice? 

(2012) 25 LJIL 251-282, at 279. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2887090
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perceived legitimacy is what really matters: ‘diffuse support’ — a reasonable and stable 

recognition of an institution (i.e. the Court) as legitimate, couple with a general willingness to 

accept its decisions. 38 This type of support can be distinguished from specific support, i.e. a 

positive attitude towards (and/or approval of) particular institutional decisions or policies.39 As 

Baird elaborates in more detail, 

 

[d]iffuse support is the belief that … the institution itself ought to be maintained 

... trusted and granted its full set of powers. [Its development] suggests that 

people maintain a ‘running tally’ that increases over time with pleasing policy 

decisions. Over time, the running tally develops into a reservoir of good will 

that serves to insulate support from later disagreeable decisions.’ Satisfaction 

with particular decisions, though at one time the primary source of diffuse 

support, become over time, separable from a willingness to support an 

institution. One can be dissatisfied with a recent decision and yet maintain a 

relatively strong level of diffuse support.40 

 

The OTP’s initial and central contribution to diffuse support is its selection of cases, 

particularly the choice of defendants. I concede that — in divided societies having endured 

violence motivated by ethnic, religious or political reasons — the impact of prosecutorial 

selections on perceived legitimacy may be a zero-sum game, i.e. they may attract support in 

some affected communities whilst simultaneously triggering antipathy in others. However, it 

is precisely such zero-sum game that diffuse support seeks to mitigate as, over a period of time, 

communities’ support will become detachable from specific prosecutorial decisions. 

 

3. Prosecution Selectivity and Procedural Justice  

According to Thirlway, ‘procedure, by definition, is no more than a way of getting 

somewhere.’41 It follows that procedural justice is getting somewhere that is just, or a procedure 

calculated to produce a just decision.42 Considerations of distributive (or substantive) justice 

helps to determine whether those decisions are, in fact, just. This determination is often based 

on its fairness and is commonly assessed against the division of burdens, punishments, benefits, 

rewards or shares in society.43 By contrast, procedural justice is concerned with whether the 

                                                 
38 Y. Lupu, ‘International Judicial Legitimacy: Lessons from National Courts’ (2013) 14 Theoretical Inquiries in 

Law 437-454, at 440-1; This type of support can be described as individuals having a ‘favourable affective 

orientation’ towards the Court: see T. R. Tyler, Why People Obey the Law (Yale University Press 1990) 28. 
39 S. K Ivkovic and J. Hagan, ‘The Legitimacy of international court: Victims’ evaluations of the ICTY and Local 

Courts in Bosnia and Herzegovina’ (2017) 14(2) European Journal of Criminology 200-220, at 202-3. 
40 V. A Baird, ‘Building Institutional Legitimacy: The Role of Procedural Justice’ (2001) 54(2) Political Research 

Quarterly 333-354, at 334. 
41 Cited in F. Fontanelli and P. Busco, ‘The Function of Procedural Justice in International Adjudication’ (2016) 

15 The Law and Practice of International Courts and Tribunals 1, 2. 
42 Literature on procedural justice refers to ‘outcome’ but in reality, a procedure’s outcome is the final decision 

(selection). See C. Kaufman, ‘The Nature of Justice: John Rawls and Pure Procedural Justice’ (1980) 19 Washburn 

Law Journal 197-224, at 197.  
43 J. Rawls, A Theory of Justice (Revised Edition, HUP 1999) 3-40; See also, J. Rawls, ‘Justice as Fairness: 

Political not Metaphysical’ (1985) 14(3) Philosophy and Public Affairs 223-251.   
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procedure is fair.44 In legal contexts, such fairness is based on how norms, principles or rules 

are applied in any given case (because the law generally aims to achieve outcomes through its 

application).45 Therefore, procedural justice requires procedural fairness, with procedure and 

decision being linked because, broadly speaking, the fairer the procedure, the fairer the 

eventual decision.46 However, this relationship begs two essential questions: a) do procedures 

that lead to fair decisions exist, and b) can one know whether a decision is itself fair? 

 These questions were contemplated by Rawls in The Theory of Justice. He 

distinguished three types of procedural justice: perfect, imperfect and pure.47 Perfect procedural 

justice is rare and occurs when an independent standard can help determine whether a decision 

is fair and a procedure exists that is guaranteed to produce one. Imperfect procedural justice is 

where there is an independent standard to help determine whether a decision is fair, but there 

is no feasible procedure that can be sure to lead to such an end. Finally, pure procedural justice 

is where there is no independent standard to determine a fair decision, but by following the 

fairest procedure, one will produce a ‘correct’48 decision, whatever it happens to be. This final 

type of procedural justice leads to a decision that is fair by virtue of scrupulously observing an 

infallible procedure.49  

These three accounts are useful in specifying the current enquiry. To begin, the present 

question is not about the fairness of the procedure’s results, i.e. the selections themselves. 

Instead, the starting premise is that those selections can be improved and, thus, to enquire into 

the procedure that produces them. The present article aims to optimise the potential of this 

selection procedure — an aim that finds a degree of expression in Rawls’ imperfect procedural 

justice. Admittedly, even on Rawlsian terms, whether an independent standard in fact exists to 

determine the fairness of final selections — let alone one that could draw sufficient consensus 

if one were to exist — is incommensurable. Nonetheless, the approach of imperfect procedural 

justice retains humility about procedures and accepts that one can never be completely sure 

that any procedure will lead to the fairest result at any given time.  

This perspective is in stark contrast to the OTP’s frequent rhetorical claims that its 

procedures are inherently faultless and, ipso facto, always lead to the fairest selection. The OTP 

has long amplified its faith in pure procedural justice by persistently claiming that its selection 

procedure is based on a strict legalist approach. By this, the OTP maintains that its selections 

are exclusively based on a black and white technical application of the Rome Statute, with little 

to no space for the exercise of any discretion, political or otherwise.50 However, these claims 

entirely unravel when one considers the actual configuration of the OTP’s selection procedure.  

                                                 
44 See generally, N. Vidmar, ‘The Origins and Consequences of Procedural Fairness’ (1988) Law & Social Inquiry 

877-892. 
45 L. B. Solum, ‘Procedural Justice’ (2004) 78 Southern California Law Review 181, 237;  
46 J. Rawls, A Theory of Justice (Revised Edition, HUP 1999) 75. 
47 Ibid. 74-6. 
48 Ibid; William Nelson argues that Rawls must have meant ‘correct’ rather than his reference to ‘fair’ because to 

pronounce on fairness would— on Rawls’ own terms— be inconsistent with his account of pure procedural justice. 

See W. Nelson, ‘The Very Idea of Pure Procedural Justice’ (1980) 90(4) Ethics 502, 509-510. 
49 For further elaboration on this point see M. Gustaffson, ‘On Rawls’s Distinction between Perfect and Imperfect 

Procedural Justice’ (2004) 34(2) Philosophy of the Social Sciences 300, 301.  
50 I have argued this elsewhere see ‘The Art of Rhetoric: Perceptions of the International Criminal Court and 

Legalism’ (2018) 31(4) LJIL 939-962. 
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 In reality, indeed, the OTP’s selection procedure includes a dose of discretionary 

decision-making. Discretion by nature is uncertain because, even though decision-makers are 

asked to implement rules, they are given significant leeway as to their application. The exercise 

of discretion is therefore not a mechanical process, but requires subjective human judgement.51 

A few considerations illustrate the extent of such discretion. First, it is well-known that the 

OTP selects situations after a State referral to the Court, a UNSC referral in accordance with 

Chapter VII of the UN Charter, or after exercising its proprio motu powers.52 Already at this 

early stage the OTP exercises discretion, by deciding whether to open an investigation on the 

basis of those referrals or by selecting those situations that are within the Court’s jurisdiction 

and are of sufficient gravity etc. Second, as governed inter alia by Article 53(1)(a)-(c) of the 

Rome Statute, the Prosecutor exercises discretion by considering admissibility (including the 

tests of ‘complementarity’ and ‘gravity’) the ‘interests of justice’.53 However, these decisions 

are shaped by opaque factors such as the extent to which a state has demonstrated sufficient 

willingness to investigate or the extent to which a prosecution would be in the interests of 

justice. 54 In addition, the OTP must assess whether the final choice of defendants includes 

those who hold ‘the greatest responsibility’ for the most serious crimes — and this choice also 

requires reconciling available evidence, enforcement capability, and other prosaic questions 

such as how the limited resources available to the Office should be managed.55 In summary, 

the driving force of the selection procedure rests on the unpredictable exercise of prosecutorial 

discretion. In this light, the question for the present analysis is: what makes this selection 

procedure fair?   

 Before one can answer this question, one must consider the general components of 

procedural fairness. Researchers began to meaningfully discuss such questions in the 1970s 

and 1980s. First, Thibaut and Walker suggested that fairness is demonstrated when those 

affected can influence the procedure and thus exert a degree of control over the eventual 

decision.56 Later, Leventhal speculated that fairness required procedure to demonstrate six 

components: 1) consistency across circumstances, persons and over time; 2) impartiality and/or 

maintaining a suppression of bias in a key decision-maker; 3) being based on a full range of 

accurate information; 4) its permissiveness for correction or an appeal of the final decision; 5) 

respecting the importance of representing the interests of groups affected by the procedure; and 

6) ethicality, i.e. conformity with commonly held moral values.57 These principles paint 

procedural fairness as an objective or a normative question — simply based on complying with 

                                                 
51 R. Dworkin, Taking Rights Seriously (HUP 1977) 31; The Prosecutor’s exercise of judgement is essential 

because she is a ‘minister of justice’ rather than a partisan lawyer seeking a conviction at all costs and subjectivity 

is necessary, amongst other reasons, to enable justice to be done; Prosecutor v Barayagwiza (Decision on 

Prosecutor’s Request for Review or Reconsideration) Separate Opinion of Judge Shahabuddeen ICTR-97-19-

AR72 (31 March 2000) § 68.  
52 Art. 14 (Referral of a Situation by a State Party) ICCSt; Art. 13(b) (Exercise of Jurisdiction) ICCSt. See Art. 15 

(Prosecutor) ICCSt.   
53 Art. 53(1) (c) (Initiation of an Investigation) and Art 53(2) (c).   
54 OTP Interests of Justice Policy Paper (1 September 2007) at 4.  
55 Situation in the Republic of Côté d’ Ivoire (Request for authorisation of an investigation pursuant to article 15) 

(23 June 2011) para. 45-46; See OTP Policy Paper on Case Selection and Prioritisation (15 September 2016), 6 

§. 12.   
56 J. Thibaut and L. Walker, Procedural Justice: A Psychological Analysis (Hillsdale NJ, Eribaum 1975). 
57 G S. Leventhal, ‘What should be done about Equity Theory? in K. J Gergen et al (eds.), Social Exchange 

Advances in Theory and Research (1980) 40-45. 
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standards and safeguards.58 However, much of the literature interprets procedural fairness to 

be a subjective and psychological response, i.e. something based on the perception of those 

affected or involved, like disputants (defendants or victims).59 Objective principles retain their 

significance only insofar as they establish benchmarks that are indicative of what individuals 

are likely to accept as a fair procedure. 

 Research suggests that perceptions of procedural fairness are psychologically distinct 

from perceptions of the fairness of eventual decisions.60 It is precisely because of this 

separation that individuals are more accepting of unfavourable decisions when they, 

nonetheless, perceive the procedure to be fair (an example could be a person that willingly 

accepts the unfavourable result of tossing a coin to decide upon an advantage in a sporting 

contest). The more unfavourable the decision, the more important is the perception of 

procedural fairness.61 Conversely, the higher the degree of procedural fairness, the higher is 

the likelihood that the final decision will be willingly accepted.62  

 Having proposed an understanding of what procedural justice entails, it is now time to 

analyse the OTP’s selection procedure against three essential components of procedural justice: 

consistency, impartiality and representation. These three are said to reflect widely-shared 

‘intuitions of justice’.63 They emerge across a range of studies as the foremost indicators of 

procedural fairness.64 In the words of Tom Tyler, ‘people care about the decision-making 

process [and] they consider evidence about representation … bias [and] consistency.’65 

The present one is by no means an exhaustive analysis of procedural fairness, and no 

special weight is ascribed to the components against one another. For those in affected 

communities, these components are not, in themselves, likely to be decisive in the acceptance 

of a given selection. Indeed, at differing times, there may be a range of political, social and 

conflict factors at play — not to mention that some communities may well have traditional 

perceptions of justice that the ICC may not be able to satisfy. Ultimately, only an empirical 

assessment could provide community-specific answers about the Court’s perceived legitimacy.  

Nonetheless, the present analysis has predictive value and can inform the assessment 

of how affected communities’ perceptions may take shape, and the role that procedure can play 

in this regard. Although affected communities are comprised of a diverse range of people, 

commentators suggest a tendency for groups — by way of the socialisation of their beliefs — 

                                                 
58 Objective procedural fairness finds expression in the concept of ‘natural justice’. This concept generally 

describes duties to act fairly. Natural justice has become recognised within an individual’s procedural rights e.g. 

the right to a fair hearing and the right to representation. In common law legal systems, these procedural rights 

have often formed the basis for judicial review of administrative decisions. See, indicatively, CCSU v Minister 

for the Civil Service (or the GCHQ case) [1983] UKHL 9. 
59 Tyler, supra note 39, at 5. 
60 Ibid. 
61 E. A Lind and T. R Tyler, The Social Psychology of Procedural Justice (New York, Plenum Press) 70.  
62 See J. Bowers and P. H. Robinson, ‘Perceptions of Fairness and Justice: The Shared Aims and Occasional 

Conflicts of Legitimacy and Moral Credibility (2012) 47 Wake Forest Law Review 211, 214. 
63 Ibid. 218. 
64 See, indicatively, J. Thibaut and L. Walker, Procedural Justice: A Psychological Analysis (Erlbaum 1975); E. 

J. Barrett and T. R. Tyler, ‘Procedural Justice as a criterion in allocation decisions’ (1986) 50 Journal of 

Personality and Social Psychology 296; B. H. Sheppard and R. J. Lewicki, ‘Toward general principles of 

managerial fairness’ Social Justice Research (1987) 1, at 161. 
65 Tyler, supra note 39, at 175. 
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to understand procedural fairness in broadly similar ways.66 Should this be true, the present 

analysis may help to establish a basis for the conduct of future empirical research across and 

within different affected communities. 

 

A. Consistency 

The idea of consistency denotes similar behaviour, performance or treatment, often over 

a period of time.67 A consistent procedure demands the equal application of principles or rules 

to similar sets of facts. The concept of consistency is commonly traced to an Aristotelian 

principle of justice which proposes that ‘like cases should be treated alike, and unlike cases 

should be treated un-alike in proportion to their difference.’68 This principle — ‘treating like 

cases alike’ — has gained an axiomatic status, particularly in the context of non-discrimination 

and equal treatment.69 In legal settings ‘like cases’ may be identified insofar as they share a 

certain description or display certain common features — that can be determined by the 

applicable rules.70 Nonetheless, there is considerable uncertainty as to how the maxim applies 

in practice, and that includes the degree of difference between cases that would justify different 

treatment.71 In turning to the OTP, the present analysis suggests that affected communities are 

equally likely to see procedure treat like cases unalike rather than like cases alike.  

The essential starting point for determining consistency is equality of treatment of all 

cases. The degree of consistency should then depend on how cases are treated before a selection 

is finally made. Here, ‘like’ cases should receive the same type of treatment and where cases 

are ‘unalike’, there should be explanations to justify dispensing differential treatment in 

proportion to the differences between those cases. Of course, identifying sufficiently ‘alike’ 

cases is generally more onerous than identifying cases that are materially different. However, 

it is in this second regard that the current selection procedure lacks the requisite consistency, 

due to the absence of justifications for differential treatment. This is best evidenced from three 

features of the selection procedure: its duration, its deference towards national investigations 

and prosecutions, and its dependence on relative concepts like gravity.  

 First, there is considerable inconsistency between the various situations with respect to 

the duration of preliminary examinations — an essential stage in the selection procedure. On 

the one hand, the disparities of time are to be expected given the context-specific complexities 

of the alleged crimes and the accompanying challenges of evidence-gathering and management 

of capacity/resources.72 Nevertheless, consistency requires efforts to harmonise differences of 

treatment accompanied by convincing explanations for any need for differential treatment. 

                                                 
66 Ibid. 171-8. 
67 Stevenson, supra note 7, at 372. 
68 See Aristotle, Nicomachean Ethics (H. Rackham Harris Translation) (Wordsworth 1996) 1131a-1131b. See also 

H. L. A Hart, ‘Positivism and the Separation of Law and Morals’ (1958) 71(4) Harvard Law Review 593-629, at 

624.  
69 See Lord Walker of Gesinthorpe, ‘Treating like cases alike and unlike cases differently: some problems of anti-

discrimination law’ (16 August 2010) 1 < https://www.supremecourt.uk/docs/speech_100809.pdf> (visited 24 

January 2020) 
70 K. I. Winston, ‘On Treating Like Cases Alike’ (1974) 62(1) California Law Review 1, 16. 
71 Matadeen v Pointu [1999] 1 AC 98, 109 as per Lord Hoffmann.   
72 See the OTP Policy Paper on Preliminary Examinations (November 2013) §§ 78-83 that lists indicative factors 

that can determine the duration of preliminary examinations, including the availability of information, the nature, 

scale and frequency of the crimes, and the existence of national responses of alleged crimes.  

https://www.supremecourt.uk/docs/speech_100809.pdf
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Although the Rome Statute contains no specific provision that regulates the length of 

preliminary examinations, the Prosecutor has argued that the statutory silence was a deliberate 

choice on the part of the drafters to afford her flexibility.73 However, as Pues discusses, the 

drafting history does not support such a conclusion and there would need to be compelling 

evidence to support what has transpired to be a limitless discretion regarding the duration of 

preliminary examinations.74 

A brief overview of the duration of a range of preliminary examination evidences the 

inconsistency. The preliminary examination(s) lasted: one week in the situation in Libya; over 

two years in the Situation on the Registered Vessels of Comoros; approximately twelve years 

in the situation in Afghanistan and more than thirteen years (and still ongoing) in the situation 

in Colombia. The Situation in Palestine offers a similar story of temporal inconsistency. First, 

the OTP took more than three years to determine that Palestine was not a State and therefore 

was not capable of accepting the Court’s jurisdiction. It then took the OTP almost five years 

before, in December 2019, it determined there was a reasonable basis to proceed to an 

investigation. And yet, the duration of this examination is likely to be significantly prolonged 

by the OTP’s recent request for a Pre-Trial Chamber ruling on territorial jurisdiction.75  

There may well be legitimate reasons for the time such examinations have taken, 

including the time necessary to identify potential cases for investigation. However, the OTP, 

whether in its yearly examination reports or in any public documentation, does not and perhaps 

cannot offer comparative explanations as to why each situation requires such differing times. 

Even former staff members have been at a loss to explain why the Colombian situation did not 

reach the investigation stage.76 It is then hardly surprising that the OTP’s request for a territorial 

ruling in the Palestinian situation was received sceptically and cast as an unnecessary delay, 

given that the question of territorial scope could have been litigated later, e.g. after an arrest 

warrant was issued or when proceedings had commenced. One might even argue that the OTP 

opened the door for the Court to make a negative determination on territorial jurisdiction, 

closing down the prospect of an investigation.77  

Against this backdrop, the OTP’s ‘negative practice’ in omitting to publicize reasons 

that justify differential treatment between situations entrenches the view that inconsistencies in 

time are a way to avoid politically contentious investigations, and prolonged delays are a way 

for certain cases never to be selected.78  

                                                 
73 The only reference to preliminary examinations are in Art. 15(6) ICCSt; OTP Prosecution’s Report Pursuant to 

Pre-Trial Chamber’s II 30 November 2006 Decision Requesting Information on the Statute of the Preliminary 

Examination of the Situation in the Central African Republic ICC-01/05/07 (15 December 2006) § 10. 
74 A. Pues, ‘Towards the ‘Golden Hour’? A Critical Exploration of the Length of Preliminary Examinations (2017) 

15 JICJ 434, at 443-4. 
75 Statement of ICC Prosecutor Fatou Bensouda on the conclusion of the preliminary examination of the Situation 

in Palestine, and seeking a ruling on the scope of the Court’s territorial jurisdiction (20 December 2019) 

<https://www.icc-cpi.int//Pages/item.aspx?name=20191220-otp-statement-palestine> (visited 13 January 2020) 
76 P. Seils, ‘Putting Complementarity in its Place’ in C. Stahn (ed), The Law and Practice of the International 

Criminal Court (OUP 2015) 323-6. 
77  See Francesca Capone, ‘Playing Safe or Hide and Seek? The ICC Prosecutor’s Request for a Ruling on the 

Court’s Territorial Jurisdiction in Palestine’ EJILTalk! (10 January 2020)  <https://www.ejiltalk.org/playing-safe-

or-hide-and-seek-the-icc-prosecutors-request-for-a-ruling-on-the-courts-territorial-jurisdiction-in-palestine/> 

(visited 13 January 2020) 
78  This point is captured by the aphorism: justice delayed is justice denied. See also HRW, ‘Comments on the 

ICC Office of the Prosecutor Draft Policy Paper on Case Selection and Prioritisation’ (3 May 2016) 2. There is 

https://www.icc-cpi.int/Pages/item.aspx?name=20191220-otp-statement-palestine
https://www.ejiltalk.org/playing-safe-or-hide-and-seek-the-icc-prosecutors-request-for-a-ruling-on-the-courts-territorial-jurisdiction-in-palestine/
https://www.ejiltalk.org/playing-safe-or-hide-and-seek-the-icc-prosecutors-request-for-a-ruling-on-the-courts-territorial-jurisdiction-in-palestine/
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Second and relatedly, further evidence of inconsistency can be located in the differing 

degrees of deference afforded to national legal responses. The display of deference finds 

greatest expression in one of the components of the admissibility assessment — 

complementarity.79 The OTP’s selection procedure entails a subjective determination of 

whether the State is sufficiently unwilling or unable ‘genuinely’ to carry out an investigation 

or prosecution.80 Crucially, the Office can evaluate the admissibility thresholds for however 

long is necessary.81 Such uncertainty of time is compounded by the OTP’s policy of ‘positive 

complementarity’, by which the OTP actively endorses and promotes national criminal 

proceedings.82 The policy is either understood as part of the Court’s shadow effect that can lead 

to catalysing national proceedings (and promoting deterrence of future crimes) or it is 

understood as an indirect means of supporting domestic judicial capacity.83 Either way, several 

aspects remain unclear: when such a policy is adopted among all current and potential 

situations/cases, what the rationale is for pursuing the policy at any one time and, ultimately, 

how such a policy influences the exercise of discretion. 

The inconsistency in positive complementarity is best illustrated by a direct comparison 

between the OTP’s respective interventions in the Situation in Kenya and the Situation in 

Colombia. The Office’s policy of positive complementarity in the Situation in Kenya found 

expression in the early encouragement and patience it demonstrated towards the Kenyan 

authorities before, eventually, deadlines were imposed — missed — and then arrest warrants 

finally issued.84 In the Situation in Colombia, the Prosecutor has sought to use positive 

complementarity as a tool to catalyse national prosecutions and otherwise monitor domestic 

proceedings akin to a watchdog.85 Inconsistency is the result because the OTP has not 

convincingly justified its different approach to positive complementarity by pointing out 

differences between the situations. Furthermore, the policy’s influence on the final selection 

decision is inherently uncertain when one considers former Prosecutor Luis Moreno-Ocampo’s 

now notorious declaration that the mere absence of cases would demonstrate the Court’s 

effectiveness, because it would imply national authorities were undertaking their own 

                                                 
already evidence of unnecessary delay. In respect of the Situation in Palestine, on 21 January 2020, Pre-Trial 

Chamber I found that it was inappropriate for the Prosecutor to submit her Request for an extension of the page 

limit alongside her Request pursuant to article 19(3) of the Statute, the very document for which she was seeking 

an extension of the page limit. The Chamber rejected in limine the Request pursuant to article 19(3) of the Statute 

and further invited the Prosecutor to file a new request.  
79 The Court only exercises secondary jurisdiction with primacy given to national legal systems. See Art 17. 

ICCSt. 
80 B. Kloss, The Exercise of Prosecutorial Discretion at the International Criminal Court: Towards a More 

Principled Approach (Herbertz Utz Verlag 2017) 20.  
81 OTP Regulation 29 (4) (Initiation of an investigation and prosecution) of the Regulations of the OTP ICC-

BD/05-01-09 (April 2009). 
82 R. Rastan, ‘Complementarity: Contest or Collaboration?’ in Morten Bergsmo (ed), Complementarity and the 

Exercise of Universal Jurisdiction for Core International Crimes (Torkel Opsahl 2010) 106. 
83 C. L. Sriram and S. Brown, ‘Kenya in the Shadow of the ICC: Complementarity, Gravity and Impact’ (2012) 

12 ICLR 44; W. Burke White, ‘Implementing a Policy of Positive Complementarity in the Rome System of 

Justice’, (2008) 19 Criminal Law Forum 59-85; O. Bekou, ‘The ICC and Capacity Building at the National Level’, 

in C. Stahn (ed.), The Law and Practice of the International Criminal Court (OUP, 2015) 1245-1258.  
84 For a detailed overview of the OTP’s policy of positive complementarity in the Situation in Kenya, see L. 

Nichols, The International Criminal Court and the End of Impunity in Kenya (Springer 2015) 29-46. 
85 R. Uruena, ‘Prosecutorial Politics: The ICC’s Influence in the Colombian Peace Processes 2003-2017’ (2017) 

111(1) AJIL 104-125. 
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prosecutions.86 In summary, selection procedure gives rise to arbitrariness by the variation in 

deference afforded to the policy of positive complementarity.  

 Third and finally, the greatest source of inconsistency in the selection procedure 

arguably lies in the determination of the gravity of situations and cases. The Rome Statute fails 

to provide criteria governing the exercise of discretion in selecting situations and so, in 

recognition of its limited resources, the OTP selects situations based on their relative gravity.87 

The OTP also uses relative gravity as a criterion for case selection, given that its objective is 

to focus on the most serious crimes of concern to the international community.88 The OTP has 

declared that satisfying the threshold requires an assessment of both quantitative and qualitative 

criteria that relate to the scale, nature, manner of commission and impact of the crimes.89 These 

factors are not strictly applied but are only indicative in a holistic assessment. Thus, gravity — 

a notion that is itself ‘vague, nebulous and quintessentially subjective’90 — is made more 

uncertain by its relative application to each set of facts. Considering that this relativity  

inherently invites one to identify the most marginal of differences to justify differing selections, 

then, it is of little surprise that the procedure is vulnerable to arbitrariness. 

One way by which the procedure permits arbitrariness is by blurring the distinction 

between situations and cases. At the preliminary examination stage, gravity is examined against 

a backdrop of the likely set of potential cases that would arise from an investigation.91 To 

illustrate, let us consider the OTP’s decision not to proceed with an investigation in the 

Situation on the Registered Vessels of Comoros, Greece and Cambodia. The Office argued that 

such situation concerned a limited number of victims and drew a comparison with the Abu 

Garda case, which had a similar ‘size’. The Prosecutor argued that Abu Garda was 

distinguishable because of its nature and its impact: it concerned indeed attacks intentionally 

directed against African Union’s peacekeepers, including the attempted killing of eight of 

them. Such attacks on peacekeepers would ‘strike at the very heart of the international legal 

system established for the purpose of maintaining international peace and security’.92 However, 

the persuasive criticism has been made that the OTP’s approach conflated the distinction 

between the situation as a whole and potential cases.93  

Indeed, even the Pre-Trial Chamber (PTC) disagreed with the OTP’s gravity analysis 

in the Comoros situation. The PTC set forth the assumption that if events are unclear and 

                                                 
86 L. M Ocampo, ‘Statement made at the ceremony for the solemn undertaking of the Chief Prosecutor’, 16 June 

2003, at 3 < http://www.iccnow.org/documents/MorenoOcampo16June03.pdf> (visited 24 January 2020). 
87 The Office’s early Draft Regulations appeared to suggest just that all admissible situations would proceed to an 

investigation — a position that William Schabas describes as ‘the height of absurdity.’ See Schabas, supra note 

11, at 547; See generally, K. J. Heller, ‘Situational Gravity Under the Rome Statute’ in C. Stahn and L. van den 

Herik (eds), Future Directions in International Criminal Justice (CUP 2009). 
88 OTP Policy Paper on Case Selection and Prioritisation (15 September 2016) § 35. 
89 Ibid. § 37-41. 
90 W. A. Schabas, An Introduction to The International Criminal Court (CUP 2017) 241. 
91 See Côte D’Ivoire Article 15 Decision, §§. 202-204; Kenya Article 15 Decision, §§. 48, 50. 
92 OTP Situation on Registered Vessels of Comoros, Greece and Comoros Article 53(1) Report (6 November 

2014) § 145. 
93 M. Longobardo, ‘Everything is Relative, Even Gravity: Remarks on the Assessment of Gravity in ICC 

Preliminary Examinations and the Mavi Marmara Affair’ (2016) 14 JICJ 1011, 1021-6. 

http://www.iccnow.org/documents/MorenoOcampo16June03.pdf
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conflicting accounts exist, then these factors militate in favor of sufficient gravity, and only a 

full investigation can determine the events that unfolded.94  

Put simply, there is little agreement on how gravity is to be assessed within the Court.95 

Even if one could defend the OTP’s use of gravity to select cases, one is very unlikely to find 

reasonable explanations for differing treatment when the objective differences between 

situations/cases in terms of gravity are — for all intents and purposes — so contested and 

tenuous.  

 To summarise, the OTP’s selection procedure appears to lack consistency due to the 

absence of justifications put forward by the Office for the differential treatment given to various 

situations/potential cases. Consistency may not, by itself, be a prominent factor in affected 

communities’ views of the Court. However, evidence of inconsistency can readily be pounced 

on and cast as something worse (e.g. bias), particularly when information trickles down — via 

the unsympathetic filters of political elites or media coverage — into affected communities. 

Leaving aside the fact that affected communities might not have — and might never have — 

sufficient knowledge of the OTP’s selection procedure to assess its consistency, the fact 

remains that there is a gap in the Office’s provision of justifications for differential treatment 

with regard to the duration of preliminary examinations, the degree of deference to its policy 

of positive complementarity and to its assessments of the situations’ and cases’ gravity. This is 

not to imply that the OTP can merely fill such gap with extensive explanations — this would 

pose its own practical problems. Leaving aside the question of when and in what form such 

explanations could be given, the OTP would be likely to proceed with extreme caution in 

disclosing reasons that might be challenged in court.96 However, so long as such lack of 

publicity continues, there is parallelly a continuing risk that affected communities may perceive 

that prosecutorial decisions are inconsistent rather than consistent. 

 

B. Impartiality 

From consistency flows the principle of impartiality: treating parties or rivals to a 

conflict equally.97 In most instances, impartiality refers to the ‘state of mind’ or virtue of a 

decision-maker who is overseeing a procedure (e.g. a hearing) between, typically, two parties.98 

Impartiality is a fundamental principle of justice because it reflects fairness and inspires public 

confidence in justice being seen to be done.99 The term is distinguishable from ‘neutrality’, 

which describes the absence of any position in support of one party.100 Therefore, being 

                                                 
94 Situation on the Registered Vessels of the Union of the Comoros, the Hellenic Republic and The Kingdom of 

Cambodia, Pre-Trial Chamber Decision on the request of the Union of the Comoros to review the Prosecutor’s 

Decision not to initiate an investigation ICC-01/13 (16 July 2015) § § 26, 36. 
95 Schabas, supra note 11, at 86. 
96 See for example, Prosecutor v Delalic and others (Brief of Appellant, Esad Landzo, on Appeal Against 

Conviction and Sentence) IT-96-21-A (2 July 1999) 13 where the defendant contended that his prosecution was 

on the grounds of extraneous policy such as ethnicity, gender or practical convenience rather than deemed criminal 

responsibility.   
97 Stevenson, supra note 7, at 876. 
98 Luc Côté, ‘Independence and Impartiality’ in Luc Reydams et al (eds.), International Prosecutors (OUP 2012) 

357-9. 
99 See, for example, Metropolitan Properties Co (FGC) Ltd v Lannon [1969] 1 QB 577, 599 as per Lord Denning 

(‘Justice must be rooted in confidence: and confidence is destroyed when right-minded people go away thinking: 

The judge was biased’) 
100 Stevenson, supra note 7, at 1194. 
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impartial does not necessarily imply neutrality, because the former permits taking a position 

provided that the parties receive equal treatment.101 In addition, the concept of impartiality 

shares a crucial relationship with the cognate one of independence. One can act independently 

but not necessarily act impartially. However, a general lack of independence will, invariably, 

provide grounds to question one’s impartiality.102 

 The antithesis of impartiality is the concept of bias: being unfairly prejudiced against 

particular individuals or groups, or unduly concentrating an interest towards an exclusive target 

or range of subjects.103 Frequently, therefore, impartiality finds greatest expression in one of 

the principles of natural justice: the rule against bias.104 An impartial procedure is one that 

demonstrates an absence of bias towards either relevant party. In this light, this section explains 

why affected communities may be more likely to see the procedure’s treatment of parties as 

biased rather than impartial. 

 To begin, an often cited concern is that of apprehended or apparent bias, substantiated 

by ascertainable facts such as lack of independence, conflicts of interest or simply discernible 

behaviour or conduct — all of which result in a risk of actual bias.105 Self-evidently, 

apprehended bias is based on the audience’s perception.106 In the words of the late Justice Scalia 

of the US Supreme Court, ‘what matters is not the reality of bias or prejudice, but its 

appearance.’107 For the purposes of the present article, the question to contemplate is the risk 

of affected communities apprehending such bias as a result of the OTP’s selection procedure. 

 To answer this question, one could use an objective or ‘objectivized’ test based on the 

perspective of a standard on-looker or observer. In the context of judicial disqualifications, 

many jurisdictions have developed hypothetical tests, for instance assessing whether ‘the fair-

minded and informed observer, having considered the facts, would conclude that there was a 

real possibility that the [decision-maker] was biased’.108 An iteration of such a test was 

developed at the ICTY in the Furundžija case.109 In common law jurisdictions (e.g. in England 

and Wales) and in civil jurisdictions (e.g. in Germany), these disqualification tests apply in 

reviewing the decision-making of public administrative bodies such as a prosecutor’s decision 

to proceed with a prosecution or not.110 The ICC’s Appeals Chamber has adopted a similar test 

                                                 
101 By contrast, being neutral necessarily requires or subsumes a state of impartiality because both parties are 

treated equally, by virtue of no position being taken.   
102 William Schabas states that ‘while independence is desirable in and of itself, its importance really lies in the 

fact that it creates conditions for impartiality.’ Cited in Côté, supra note 95, at 358.   
103 The dictionary defines bias as an inclination or prejudice for or against one person or group, especially in a 

way considered to be unfair, or the concentration of interest in one particular (and exclusive) area or subject. 

Stevenson (ed.), supra note 7, at 161. 
104 This rule is based on the maxim of ‘nemo iudex in sua causa’ (no one may be a judge in his or her own cause). 

See, indicatively, Day v Savadge (1614) Hob 85; 80 ER 235.  
105 See, indicatively, Daktara v Lithuania, App no 42095/98, EctHR, Judgment of 10 October 2000, § 30.   
106 Wewaykum Indian Board v Canada [2003] SCC 45, 66. 
107 Hauschildt v Denmark (1989) 1 E. H. R. R 266, at § 48. (‘Under the objective test, it must be determined 

whether, quite apart from the judge’s personal conduct, there are ascertainable facts which may raise doubts as to 

his impartiality. In this respect, even appearances may be of a certain importance. What is at stake is the confidence 

which the courts in a democratic society must inspire in the public…’). 
108 Porter v Magill [2001] UKHL 67, § 103 as per Lord Hope. 
109 IT-95-17/1-A (Appeals Chamber Judgment) (21 July 2000) §§ 182-191 
110 In common law see, indicatively, in England and Wales, R v DPP, ex p. Jones (Timothy) [2000] Crim LR 858; 

R (on the application of Joseph) v DPP [2001] Crim LR 489. In civil law systems, there is also an acknowledgment 

that perceptions of bias are reviewable and can be legally challenged. See indicatively, Arts. 22-24, German Code 
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in relation to the Court’s Prosecutor, assessing whether there could be an appearance of bias 

‘based on the perspective of a reasonable observer, properly informed.’111 Such a construct is 

a heuristic device to determine whether, looking in from the outside, impartiality is outweighed 

by an appearance of bias. It is thus appropriate to ask whether there is an appearance of bias 

from the perspective of ‘reasonable observers, properly informed’ within affected 

communities. Using such a standard one needs to ask two questions: a) what is a reasonable 

observer? and b) what knowledge makes an observer ‘properly informed’? 

 First, reasonable observers as those who would apprehend bias based on objective 

circumstances.112 The observer’s reasonableness would find expression in their fair-

mindedness: a reasonable observer could be defined as someone who ‘always reserves 

judgment on every point until she has seen and fully understood both sides of the argument’,113 

‘someone who is not unduly sensitive or suspicious’114 or prone to making snap judgments or 

reaching hasty conclusions based on an isolated episode.115 Second, informed observers have 

‘taken the trouble to inform themselves of all matters that are relevant within its overall social, 

political or geographical context...’116 However, they cannot be presumed to possess a detailed 

knowledge of the law beyond that acquired through ordinary life experience — though 

conversely they should not be imagined as being wholly uninformed about the law in general117 

and may be expected to be aware of the basics of legal traditions and culture.118  

 When applying such criteria to the assessment of the ICC’s selection procedure, 

reasonable observers in affected communities should be imagined as firmly putting their 

subjective preferences aside.119 They should also be conceived as having being able to critically 

assess negative narratives about the Court expressed by politics and media. Moreover, the ICC 

Appeals Chamber described a reasonable observer as one who is ‘properly informed, […] 

aware of the functions of the Prosecutor.’120 Being aware of the Prosecutor’s functions, 

presumably, refers to having a basic knowledge of her duties — investigating and prosecuting 

                                                 
of Criminal Procedure (Strafprozeßordnung), Art 668 of the French Code de Procédure Pénale, Arts. 34-36, Italian 

Codice de Procedura Penale, and Arts. 512-519 of the Dutch Code of Criminal Procedure (Wetboek van 

Strafvordering). Sections 13 and 14 of the Swedish Code of Judicial Procedure (1998) 
111 Prosecutor v. Gaddafi and Al-Senussi (Decision on the Request for Disqualification of the Prosecutor) ICC 

01/11-01/11-175 (12 June 2012) § 20. 
112 Davidson v Scottish Ministers [2004] UKHL 34, at 47 as per Lord Hope. 
113 Helow v Secretary of State for the Home Department [2008] UKHL 62, at § 2 as per Lord Hope. 
114 Johnson v Johnson (2000) 201 CLR 488, 509, § 53 as per Justice Kirby. 
115 Ibid.  §§ 14, 53. 
116 Lord Hope, supra note 109, at § 3.  
117 Justice Kirby, supra note 110, at § 53.  
118 Taylor v. Lawrence [2002] EWCA Civ 90 at § 61 as per Lord Woolf C. J; For an excellent discussion on the 

reasonable and informed observer see Abimbola. A Olowofoyeku, ‘Bias and the Informed Observer: A Call for a 

Return to Gough (2009) 68 (2) Cambridge Law Journal 388, 393-6. 
119 Motivated reasoning is when people are intent on arriving at a particular conclusion and who then selectively 

recall or search for particular information or use their own evidentiary standards to reinforce their view. Broadly 

related, confirmation bias is when people search, interpret and recall information to help confirm an existing belief 

thereby reducing their ability to accept an opposing view. See S. Ford, ‘A Social Psychology Model of the 

Perceived Legitimacy of International Criminal Courts: Implications for the Success of Transitional Justice 

Mechanisms (2012) 45 Vanderbilt Journal of Transnational Law 405, at 420-2, 433-5.  
120 Prosecutor v. Gaddafi and Al-Senussi (Decision on the Request for Disqualification of the Prosecutor) ICC 

01/11-01/11-175 (12 June 2012) § 34. 
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— but also of the way in which those duties are to be discharged.121 A reasonable observer 

would be aware of the significance of independence for the Prosecutor’s impartiality and of the 

expectation that the Prosecutor’s behaviour is free from any bias or external influence.122 

However, if such reasonable observer were to assess the Prosecutor’s selection record to date, 

it is not unlikely that they could find an appearance of bias.  

 First, an observer could reasonably apprehend bias on grounds related to lack of 

independence and impartiality. At the institutional level, the OTP is embedded in the political 

realities of the Court’s jurisdiction.123 For instance, the OTP’s freedom in decision-making is 

jeopardized because the United Nations Security Council (UNSC) can trigger the Court’s 

jurisdiction. In doing so, the UNSC can, at a minimum, occupy the OTP’s attention, shape its 

priorities and significantly influence the exercise of its discretion — and this despite the fact 

that the OTP, technically, retains the right not to proceed to an investigation.124 At the 

individual level, the Prosecutor’s own professional conduct has previously been brought into 

question, in particular that of former Prosecutor Luis-Moreno Ocampo. Concerns were raised 

with regard to the former Prosecutor’s pursuit of the Court’s first self-referrals by Uganda and 

the DRC,125 interpreted to be expression of a self-interested desire to put runs on the board by 

seeking cases that would be ‘easy wins.’126 The former Prosecutor’s independence has also 

been reasonably questioned due to the public disclosure of his less than robust commitment to 

professional ethics.127 These grounds, alone, are sufficient to locate an appearance of bias.  

 Second, there is a chance that an observer would still apprehend bias even if they heard 

the OTP’s explanation of its selections. Preliminarily, one should note that even a reasonable 

and informed observer may be conceived as not possessing a detailed legal knowledge, 

including an understanding of nebulous notions such as gravity. In such scenarios, even a 

reasonable observer would not be able to properly assess the OTP’s explanations about its 

prosecutorial choices. All the more, an observer conceived as possessing such elaborate legal 

knowledge would not be unlikely to find the OTP’s explanation of its prosecutorial choices to 

be inadequate. The Policy Paper on Case Selection and Prioritisation does actually little to 

explain the Office’s selection procedure and simply confirms that the OTP retains considerable 

                                                 
121 This finds expression in the dictionary definition of ‘function’ as a verb i.e. to work or operate in a particular 

way.  
122 Art 42(1). ICCSt ; Art 45. ICCSt (…the Prosecutor shall make a solemn undertaking in open court to exercise 

his or her respective functions impartially and conscientiously); Art. 42(7) ICCSt; OTP Code of Conduct for the 

Office of the Prosecutor (5 September 2013) section 6, no. 29.  
123 Côté, supra note 95, at 326-7. 
124 Ibid, 327.  
125 P. Clark, ‘Law, Politics and Pragmatism: The ICC and Case Selection in the Democratic Republic of Congo 

and Uganda’ in N. Waddell and P. Clark (eds), Courting Conflict? Justice, Peace and the ICC in Africa (Royal 

African Society, 2008) 37-46, at 44.  
126 M. Kersten, Justice in Conflict: The Effects of the International Criminal Court’s Intervention in Ending Wars 

and Building Peace (OUP 2016) 167-8. 
127 The moral conduct and probity of an individual decision-maker finds expression in another of Leventhal’s 

components of procedural justice, ‘ethicality’. See Leventhal, supra note 57, at 40-45; On the former Prosecutor, 

See The Sunday Times, ‘Revealed: ICC Prosecutor Luis Moreno-Ocampo’s Link to Friend of the Gaddaffi’s (1 

October 2017) <https://www.thetimes.co.uk/article/revealed-icc-prosecutor-luis-moreno-ocampo-s-link-to-

friend-of-the-gadaffis-37kdkb0gr> (visited 24 January 2020); The Black Sea, ‘Secrets of the International 

Criminal Court: The Kenya U-Turn’ <https://theblacksea.eu/stories/article/en/icc-ocampo-kenya> (visited 24 

January 2020). 

https://www.thetimes.co.uk/article/revealed-icc-prosecutor-luis-moreno-ocampo-s-link-to-friend-of-the-gadaffis-37kdkb0gr
https://www.thetimes.co.uk/article/revealed-icc-prosecutor-luis-moreno-ocampo-s-link-to-friend-of-the-gadaffis-37kdkb0gr
https://theblacksea.eu/stories/article/en/icc-ocampo-kenya
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flexibility in its decision-making,128 through practices such as case sequencing or 

prioritisation.129 The Policy Paper merely tends to justify past selection practice and, by 

contrast, sheds very little light on why particular cases — among those that could have been 

selected — were, in fact, chosen instead of those that were not.130 In the context of several 

eligible situations/cases, all selections entail a choice of one over another alternative. However, 

the Policy Paper’s position that all choices can be explained by objective criteria (e.g. the 

criteria under Article 53(1)(a-c) of the ICC Statute) either begs the question of why the 

hypothetical alternative was discarded or it completely (and unrealistically) fetters the OTP’s 

discretion.  

Of course, the fundamental problem is the very expectation that the Prosecutor’s 

explanation about her choices should be considered at all. This expectation effectively 

circumvents and misunderstands the problem of apparent bias. When more knowledge is 

attributed to those reasonable observers, the standard is made increasingly unrealistic. Put 

another way, the objective standard is rendered meaningless if one insists that observers should 

take into account knowledge they ought to have rather than the knowledge they would 

ordinarily be expected to have.131 In so doing, the OTP — by seeking to continually explain 

away and deflect suspicions of bias by legalistic explanations — is simply ‘holding up a mirror 

to oneself’132 and exposes its inability to acknowledge or address reasonable apprehensions of 

bias held by those on the outside.  

All in all, it is almost inevitable that even reasonable observers, from specific affected 

communities, will at any one time apprehend bias. These apprehensions of bias may be traced 

to distributive concerns — i.e. the patterns of prosecution between differing states, regions or 

sides to a conflict — which are linked to an ideology of impartiality based on the assumption 

that different groups receive equal benefits and carry equal burdens.133 Indeed, it may be an 

instinctively human response to measure bias in terms of whether an opposing group or side 

has been targeted.134 Nonetheless, this is not the complete picture of impartiality. If it were, an 

explicit strategy of selection even-handedness (similar to the one adopted by Carla Del Ponte 

                                                 
128 H. Brady and F. Guariglia, ‘An Insider’s View: Consistency and Transparency While Preserving Prosecutorial 

Discretion’ (15th December 2016) <https://www.international-criminal-justice-today.org/arguendo/an-insiders-

view/> (visited 24 January 2020). 
129 To clarify terms, the OTP’s Selection Policy envisages prioritisation — necessary due to practical constraints 

and evidentiary requirements — to take place after all ‘selectable’ cases have been identified both within and 

across the various situations. This process precedes the possibility of ‘sequencing’ in a given situation (i.e. the 

selection of one case that is completed before selecting another one). However, as HRW argue, prioritization is 

nearly indistinguishable from sequencing, with the same public result; ‘long time delays in between cases, with 

consequences for perceptions of the court’s impartiality and legitimacy.’ See HRW, Supra 79.  
130 W. A. Schabas, ‘Feeding Time at the Office of the Prosecutor’ (November 23rd 2016) 

<https://www.international-criminal-justice-today.org/arguendo/icc-prosecutors-perpetuation-of-the-fiction-of-

objectivity/> (visited 24 January 2020) 
131 M. Groves, ‘The Rule Against Bias’ (2009) 39(1) Hong Kong Law Journal 485, at 493-6 
132 Lord Rodger, ‘Bias and Conflicts of Interests—Challenges for Today’s Decision-Makers’ < 

http://www.sultanazlanshah.com/pdf/2011%20Book/SAS_Lecture_24.pdf> (visited 24 January 2020). 
133 F. Mégret, ‘What is International Impartiality?’ (26 October 2011) 13-4 < 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1949613> (visited 24 January 2020). 
134 Andrew Clapham likens this to a situation ‘when you have two small children and you give one of them a 

sweet and the other child says, ‘what about my sweet?’, and you say, ‘you do not get a sweet’ and they then say, 

‘that is not fair!’ Now,… it is a different sort of fairness. It asks: why did that person get treated in that way and I 

am treated in a different way? See A. Clapham, ‘Discussion’ (2009) 7(1) JICJ 97, 102. 

https://www.international-criminal-justice-today.org/arguendo/an-insiders-view/
https://www.international-criminal-justice-today.org/arguendo/an-insiders-view/
https://www.international-criminal-justice-today.org/arguendo/icc-prosecutors-perpetuation-of-the-fiction-of-objectivity/
https://www.international-criminal-justice-today.org/arguendo/icc-prosecutors-perpetuation-of-the-fiction-of-objectivity/
http://www.sultanazlanshah.com/pdf/2011%20Book/SAS_Lecture_24.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1949613
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at the ad hoc tribunals)135 might be the only route leading to target audience’s confidence in 

impartiality. Mégret persuasively argues that impartiality cannot be about ‘dolling out blame 

to both sides’: otherwise, it would lead to a ‘stultifying and paralysing policy of not 

discontenting anyone.’136  

This section suggests that the OTP’s selection procedure, as it has been shaped so far, 

may lead a reasonable observer to apprehend bias. How (if at all) such apprehension of bias 

might be meaningfully addressed by the OTP is a different question — one that is beyond the 

scope of this paper. 

 

C. Representation 

The concept of representation designates acting or speaking on behalf of someone, or 

portraying someone or something in a particular way.137 For Pitkin, the concept of 

representation is an act — i.e. re-presentation — and involves making someone, or something, 

present when 'not being present literally or fully in fact.’138 In this regard, representation is 

understood as giving a voice to an absent constituency, and thus reflects a basic intuition of 

justice — the right to be heard.139 In practice, this right requires a ‘representative’ to act 

effectively on behalf of the constituency.140 In so doing, representation is built on a set of 

presumptions about the very capabilities of a representative or an institution, to act on behalf 

of a constituency so as to further their interests.141 These presumptions require attention to be 

paid to formal representation; namely, ensuring that there are procedural arrangements 

permitting the representative to be genuinely responsive to constituency interests.142 

Furthermore, there needs to be consideration of the extent to which those arrangements permit, 

substantively, the input and participation of the constituency so as to ensure their interests are 

truly heard.143 In this context, this concluding section explains why the OTP’s selection 

procedure is not satisfying in adequately representing the interests of affected communities.  

 First, the selection procedure lacks any formal arrangements ensuring the involvement 

of affected communities. The OTP has declared that it welcomes direct interaction with victims 

and victim associations at the earliest stages of its work, to help define the focus of 

investigations and develop an assessment of the gravity of the crimes (including their impact 

on victims and affected communities).144 However, there are no formal rules governing this 

crucial interaction, and the OTP has acknowledged the need to develop and refine best practices 

                                                 
135 Carla Del Ponte pursued an explicit even-handed selection strategy in seeking indictments on all sides of the 

conflict in the Balkans and attempted (unsuccessfully) to pursue indictments against the Tutsi leadership for 

alleged crimes committed during the Rwandan Genocide in 1994. See Carla Del Ponte, Madame Prosecutor: 

Confrontations with Humanity’s Worst Criminals and the Culture of Impunity (Other Press 2007) 7, 371. 
136 See Mégret, supra note 128.  
137 Stevenson (ed.), supra note 7, at 1508. 
138 H. Pitkin, The Concept of Representation (University of California Press 1972) 8. 
139 Ridge v Baldwin [1964] AC 40 at 132. 
140 The representative and the represented are thus mutually constitutive; the former relies on the represented 

conferring authority, and the latter relies on the representative to adequately give expression to their interests. See 

Sara Kendall and Sarah Nouwen, ‘Representational Practices at the International Criminal Court: The Gap 

Between Juridified and Abstract Victimhood’ (2013) 76 Law and Contemporary Problems 235, 236. 
141 Ibid, 237. 
142 Pitkin, supra note 133, at 97, 209. 
143 G. Leventhal cited in Lind and Tyler, supra note 61, at 107. 
144 OTP Policy Paper on Case Selection and Prioritisation (15 September 2016) § 9, 38-41.  
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to enable victims to make representations to the Office.145 This deficit is brought into sharp 

focus when one considers that the Rome Statute variously seeks to consolidate victims as actors 

(rather than passive subjects) of international justice and confer a range of procedural rights, in 

particular that of victims’ right to trial participation. 146  

However, by contrast, the OTP’s selection procedure has no such formal 

accommodation or participatory regime for affected communities to interact with the OTP 

more generally. This is not to argue that selection procedure should permit affected 

communities to be given a formal status en masse, akin to that of participating victims. Such 

an arrangement would be entirely unworkable, to name only one problem. However, one 

should acknowledge the reality that only a fraction of the total number of victims qualifies for 

formal participation. Thousands of victims will remain wholly unrepresented because of 

jurisdictional restrictions, technical ineligibilities, inability or unwillingness to apply for 

recognition of victim status, or simply bureaucratic hurdles established by the Court.147 This 

procedural gap in fully representing the views of victims can be evidenced by one key, though 

under-used, stage in the procedure: the discretion to decline to investigate or prosecute in the 

‘interests of justice’.  

The OTP has declared that reliance on the interests of justice provisions (i.e. Article 

53(1)(c) and Article 53(2)(c)) is exceptional, and there is a general presumption in favour of 

an investigation or prosecution. Nonetheless, the provisions explicitly require ‘the interests of 

victims’, including the views of affected communities, to be given due consideration.148 This 

is a considerable challenge for the OTP, which assured to be engaged in a dialogue with victims 

themselves, local community representatives and other actors who can help determine the 

impact of investigations or prosecutions on those interests.149 Furthermore, to understand the  

interests of victims comprehensively, the OTP seeks the views of respected intermediaries such 

as local leaders, civil society and international NGOs.150 The impulse to listen to a broad church 

of persons and groups is, of course, positive. The act of representation requires all relevant 

voices to be heard but, unsurprisingly, a diversity of views is likely to emerge that may conflict 

and/or be based on sectional preferences.151 In this context, the OTP’s representation of 

affected communities is unsatisfying for two reasons.  

First, the OTP’s representation cannot reflect the complexity of affected communities’ 

interests prior to a decision being made. On the one hand, this challenge can be traced to the 

                                                 
145 OTP Policy Paper on Victims Participation (April 2010) 9.  
146 See, indicatively, Art 68(3). ICCSt, ICC ‘Court’s Revised Strategy in Relation to Victims’ ICC-ASP/11/38 (5 

November 2012); OTP Policy Paper on Victims’ Participation (April 2010); OTP Regulation 16, 37 and 52; 

Prosecutor v Thomas Lubanga Dyilo, Decision on the applications by victims to participate in the proceedings 

(15 December 2008) ICC-01/04-01/06-1556; Prosecutor v Jean-Pierre Bemba Gombo, Fourth Decision on 

Victims Participation (12 December 2008) ICC-01/05-01/08-320. There are now discrete structures in place to 

implement mechanisms for victims’ participation, principally within the Court’s Registry; including an 

Independent Office for Public Counsel for Victims (OPCV) and a Victims Participation and Reparation Section 

(VPRS). The VPRS supports a broader category of victims to make pre-trial representation under Article 15(2) 

and Article 15(3), to provide input on potential investigation conducted by the OTP.   
147 Kendall and Nouwen, supra note 135, at 241-252  
148 OTP Policy Paper on the Interests of Justice (September 2007) 5. 
149 Ibid. at 5-6. 
150 Ibid at 6. 
151 L. Moffett, ‘Elaborating Justice for Victims at the International Criminal Court: Beyond rhetoric and The 

Hague’ (2015) 13(2) JICJ 281, 285-6.  
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basic premise of representation, that of ‘speaking for others’, and the resulting tendency to 

collate and homogenise voices, so as to make them easier to represent.152 This finds expression 

in the frequent simplification of victims’ interests as simply wanting convictions and 

punishment.153 However, this collation overlooks the diversity of constituencies’ experiences 

and excludes minority voices. At worst, it reduces these constituencies to passive objects.154 

This has been particularly evident when the Prosecutor has deployed the rhetoric of ‘the 

victims’ in an abstract and de-politicised fashion, to legitimate and justify its selections.155 

Though it is not going to be possible to fully represent the interests of all those who constitute 

affected communities, the impression that is all too easily left is that only specific ‘convenient’ 

voices are re-presented to fit a pre-determined agenda (i.e. a pre-determined decision).156  

Secondly and relatedly, the OTP’s representation does not permit affected communities 

to exert an influence on selection procedure after a decision has been made. In public 

administrations, those affected by a decision are nearly always given the opportunity to make 

their case. This includes being consulted prior to a decision and being able to request a review 

after a decision, often ‘with a view to procuring its modification.’157 This finds expression in 

another component of procedural justice, namely ‘correctability’: using an appeal mechanism 

to review a particular decision.158 Turning to the OTP, the decision to prosecute or to 

discontinue should, as far as possible, respect ‘the concrete community that is the victim of the 

crime and that will have to live with the consequences of the decision.’159 However, the OTP’s 

ability to comply with such indicator of procedural justice is limited, because there is no 

mechanism for all those affected to review a decision not to prosecute.160 Such state of affairs 

de facto excludes members of affected communities from entering a ‘value-expressive’ 

dialogue with the OTP,161 i.e. a form of dialogue which would allow the voices of affected 

communities to be amplified, and their status correspondingly elevated. Engaging in such 

dialogue would crucially increase the likelihood of individuals being satisfied with the Court’s 

final decision, even one that would later remain unchanged.  

                                                 
152 R. Killean and L. Moffett, ‘Victim Legal Representation before the ICC and ECCC’ (2017) 15 JICJ 713, 730-

1 
153 M. Rauschenbach and D. Scalia, ‘Victims and international criminal justice: a vexed question? (2008) 90 

International Review of the Red Cross 441, at 444. There may be a statutory explanation for such a simplification 

given that Article 53(1)(c) and Article 53(2)(c) casts and positions the ‘interests of victims’ in a way that 

countervails the interests of justice i.e. tending to presume that victims, in all cases desire prosecutions and the 

prospect of punishment.  
154 Kendall and Nouwen, supra note 135, at 258-262. 
155 For instance, Luis-Moreno Ocampo’s opening statement in the Court’s first trial, the case against Thomas 

Lubanga, focused on the conscription and recruitment of child soldiers, including that of young girls. In his 

opening statement, the Prosecutor emphatically expressed, ‘In this International Criminal Court, the girl soldiers 

will not be invisible’. For a detailed survey of such examples see ibid. 
156 Kieran McEvoy and Kirsten McConnachie cited in Killean and Moffett, supra note 148, at 717. 
157 R v Secretary of State for the Home Department ex parte Doody [1994] 1 AC 531, 560 as per Lord Mustill. 
158 Leventhal, supra note 57, at 40-45; Tyler, supra note 39, at 119. 
159 Adam Branch cited in Tim Allen, Trial Justice: The International Criminal Court and the Lord’s Resistance 

Army (Zed Books 2006) 24. 
160 L. Moffett, ‘Meaningful and Effective? Considering Victims’ Interests Through Participation at the 

International Criminal Court (2015) 26 Criminal Law Forum 255, 268-273. 
161 Tyler, supra note 39, at 175-6. 



22 

To illustrate the point, it is worth recalling that numerous forms of decision-making 

review mechanisms exists across national jurisdictions.162 Under the UK’s Victim’s Right to 

Review Scheme, to take only one example, a victim can request a review of a decision not to 

prosecute before any recourse to a judicial review.163 This mechanism includes a local 

resolution where another prosecutor will review the correctness of the decision and, by 

providing additional information and explanation, will either confirm or reverse the original 

decision. Furthermore the victim is entitled to request an independent review by a differing 

body (an Appeals and Review Unit) that will look at whether the original decision was wrong, 

and whether a prosecution should be brought to maintain confidence in the criminal justice 

system.164 Although not immune from practical challenges, the existence of such a mechanism 

strengthens an institution’s commitment to victims’ rights and improves its quality of 

representation, by building in an opportunity to learn, reflect and ultimately correct mistaken 

decisions.165 Crucially, the mechanism ensures that victims develop their agency and 

commence a formal dialogue that allows them, directly or via their own representatives, to seek 

further explanations and thus hold decision-makers to account.166 It is not at all suggested that 

the OTP should, or even could, reproduce such a scheme in its selection procedure, but the 

absence of any such form of review highlights a deficit in the affected communities’ 

representation within the OTP’s selection procedure. 

 This shortfall is even more striking because the PTC has proven to be unwilling to 

compensate for it. The PTC has, at least until recently, tended to offer a conservative and 

deferential review of prosecutorial decisions.167 Indeed, those victims that can come before the 

Court do not enjoy automatic standing to trigger a review but can ‘prompt the Chamber to 

consider exercising its propio motu review powers with respect to a specific issue affecting the 

victims’ personal interests.’168 The PTC’s record includes accepting the Prosecutor’s 

assurances that no relevant decision under Article 53(1) or 53(2) (c) has been made,169 or 

declaring its lack of competence to undertake a review of independent investigative functions 

                                                 
162 There are various schemes operating across European criminal justice systems. This is partly in furtherance of 

Article Article 11 of an EU Directive on ‘Establishing Minimum Standards on the Rights, Support and Protection 

of Victims of Crime 2012/29/EU (25 October 2012).  For an overview see Ante Novokmet, ‘The Rights of a 

Victim to a Review of a Decision not to Prosecute as Set out in Article 11 of Direct 2012/29/EU and an Assessment 

of its Transposition in Germany, Italy, France and Croatia’ (2016) 12(1) Utrecht Law Review 86.  
163  Crown Prosecution Service, Victims Right to Review Guidance (Issued by the Director of Public Prosecutions) 

(Revised Strategy 2016) 

<https://www.cps.gov.uk/sites/default/files/documents/publications/vrr_guidance_2016.pdf> (visited 24 January 

2020). The policy was triggered by a Court of Appeal Judgment in R v Christopher Killick [2011] EWCA Crim 

1608 § 49.  
164 The Unit is still attached to the Crown Prosecution Service and is comprised of senior CPS Prosecutors e.g. 

the Chief Crown Prosecutor.   
165 See generally, M Manikis, ‘Expanding participation: victims as agents of accountability in the criminal justice 

process’ (2017) 1 Public Law 63, 79-80.  
166 Ibid.  
167 See generally Moffett, supra note 156, at 272. 
168 Situation in the Republic of Kenya ‘Decision on the “Victims’ request for review of Prosecution’s decision to 

cease active investigation” (5 November 2015) ICC-01/09 § 7; See originally, Situation in the Democratic 

Republic of Congo ‘Judgment on Victim Participation in the investigation stage of the proceedings….’ (19 

December 2008) ICC-01/04 § 56 
169  Situation in the Democratic Republic of Congo, ‘Decision on the request of the legal representative of victims 

VPRS 3 and VPRS 6 to review an alleged decision of the Prosecutor not to proceed’ (25 October 2010) 4-5 ICC-

01/04.  

https://www.cps.gov.uk/sites/default/files/documents/publications/vrr_guidance_2016.pdf
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— possibly for fear of encroaching upon the OTP’s functional independence — e.g. when 

refusing to review whether the Prosecutor had taken appropriate measures to ensure the 

effective investigation and prosecution of crimes in Kenya.170 In such cases, the Chamber has 

evasively declared that the ‘appropriate addressee of victims’ concerns … should be the 

Prosecutor.’171 Conversely, when the PTC has adopted a more robust form of review, it has 

marginalised the interests of victims.  

There is no better example of this than the PTC’s decision in the Situation in 

Afghanistan. On the 12 April 2019, the PTC rejected the OTP’s request to authorise an 

investigation into alleged war crimes and crimes against humanity.172 In a decision that has 

subsequently been widely criticised, the Chamber concluded that, in light of the lack of 

cooperation that the OTP had received, the chances of a successful investigation were so small 

that authorizing one would not serve the interests of justice under Article 53(1)(c).173 The 

PTC’s determination was in spite of the fact that out of 699 victims’ representations, 680 

welcomed the prospect of an investigation. The PTC reasoned that victims’ expectation of 

justice would be no more than aspirational and that an unsuccessful investigation would, in the 

end, create ‘frustration and possibly hostility vis-a-vis the Court and therefore negatively 

impact its very ability to pursue credibly the objectives it was created to serve.’174  

Much of the criticism of the PTC’s ruling has come from those purporting to represent 

potentially millions of victims in affected communities in Afghanistan.175 It led to several 

filings by victims in relation to the Prosecutor’s appeal against the ruling. Rather confusingly, 

these filings were made by various representatives of different cohorts of victims, including by 

the OPCV, NGOs seeking to act as amici curiae, and other groups of individual victims who 

assert they have the requisite standing to file a notice of appeal (citing various grounds) directly 

with the Appeals Chamber.176 Much to the frustration of the victims, the OTP, in return, made 

submissions that no such right to appeal for victims exists, because victims are simply 

participants to the proceedings but should not be recognised as proper parties, and thus have 

only a right to be listened to.177 The Appeals Chamber, finally, ruled in favour of the OTP and 

                                                 
170 See Art 54(1)(b) ICCSt. Situation in the Republic of Kenya ‘Decision on the “Victims’ request for review of 
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to make a further written submission on the views and concerns of the victims” (9 December 2011) ICC-01/09-
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172 Situation in the Islamic Republic of Afghanistan, ‘Decision Pursuant to Article 15 of the Rome Statute on the 
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02/17. For a recent analysis of the decision see L. P. Rossetti, ‘The Pre-Trial Chamber’s Afghanistan Decision; A 
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176 For an overview of these filings see, Situation in the Islamic Republic of Afghanistan, ‘Observations concerning 

diverging judicial proceedings arising from the Pre-Trial Chamber’s decision under article 15’ (12 June 2019) § 

2 
177 Ibid. §§ 12-16. For victims’ response see, Situation in the Islamic Republic of Afghanistan, ‘Victims’ response 

to the Requests for Leave to Appeal filed by the Prosecution and by other victims’ (13 June 2019) § 37 
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declared those victims had no standing to appeal the PTC’s decision.178 Judge Carranza, 

nonetheless, dissented and argued that the victims should be on ‘an equal footing’ with the 

Prosecutor in appealing a decision that, effectively, forecloses an investigation into alleged 

crimes perpetrated against them. In support, she argued that the Rome Statute had to be 

interpreted in light of internationally recognised human rights standards, including access to 

justice and the right to an effective remedy; and she cited national laws, across common and 

civil law jurisdictions, that permit victims to challenge prosecutorial decisions that are deemed 

to be adverse.  

 Perhaps a prime example of the oft-cited tension between the OTP and victims, these 

proceedings equally depict a fundamental problem faced by the OTP (and the Court at large): 

how to adequately represent affected communities and the interests of victims that reside within 

them? Admittedly, one could argue that the representation of affected communities will — on 

one level — always fall short of being perceived as just. However, the Court itself has set a 

high bar in claiming that ‘people most affected by the crimes should have the right to 

understand, to participate in, but also to have a sense of ownership of the justice process.’179 

The PTC ruling in the Situation in Palestine, which ordered the Registry to establish a system 

of public communication and outreach activities among affected communities and to establish 

a continuous system of interaction, is only one step in that direction.180 Indeed, the ruling might 

be a symptom that, to date, the OTP’s selection procedure has not created an adequate sense of 

ownership in affected communities. If anything, it has readily reduced them to spectators — a 

symbolic constituency, one that is simply the ‘triggerer-off of the whole thing’.181 In this sense, 

the evidence suggests that the OTP is unlikely to adequately represent affected communities 

and their interests. 

 

4. Conclusion and Recommendations 

Prosecution selectivity has been described as the ‘greatest problem of international 

criminal justice.’182 This article contributed to the literature by way of its focus on selection 

procedure from the perspective of affected communities. Vis-à-vis this target audience, the 

article critiqued the procedure’s effectiveness against a measure of perceived legitimacy. Using 

a Rawlsian model of imperfect procedural justice, the preceding analysis explained the 

shortcomings of the ICC Prosecutor’s selection procedure in being sufficiently consistent, 

impartial and representative. In turn, this lack of procedural fairness may reduce the likelihood 

of the OTP’s selections being accepted within affected communities. More broadly, this article 

underlines that the OTP’s selection procedure is unable to produce the ‘fairest’ possible 

prosecutorial decisions as to situations or cases — what culminates in the conclusion that such 

selection procedure only makes a limited (if any) contribution to the Court’s perceived 

legitimacy.  
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The article aims to trigger further reflection and research on the Court’s ability to fulfil 

an expressive function, i.e. to convey a message that can help to educate and improve 

perceptions of international criminal justice in societies and among their communities.183 

Further scholarly attention is needed with respect to the messages stemming from the Court’s 

practices and procedures long before any verdict is pronounced or any punishment is 

administered.184 One way to categorise the present analysis would be as ‘interpretive 

expressivism’ — an analytical paradigm principally concerned with a) how those practices and 

procedures can be aligned with the norms and values of relevant audiences and b) how the 

ensuing messages can ameliorate the Court’s perceived legitimacy. 185 Adopting such paradigm 

does not mean overlooking the very real challenge that ICC organs (including the OTP) face 

in deciding when to prioritise the needs of a particular audience. Nonetheless, critiques 

engendered by interpretive expressivism may help to unpack the Court’s relationship with 

audiences and to explore its receptivity to target audiences’ demands. Most of all, even if one 

were to be entirely sceptical about the Court’s concrete potential to progress in this regard, it 

is the very process of ‘looking out’ and engaging with external audiences that provokes internal 

organisational improvements.  

 Returning, then, to more immediate matters, the practical question that follows is how 

to improve the OTP’s selection procedure. It is not suggested that the selection procedure can 

be improved by way of marginalising matter-of-fact considerations such as evidence, capacity 

or resources, or to develop any solution that would encroach upon or fetter the exercise of 

prosecutorial discretion. The Prosecutor’s discretion helps to protect her independence and its 

exercise is inevitably more art and judgment rather than scientific method.186 It is likely that 

there will always be a myriad of complex but legitimate factors involved in making calls that, 

ultimately, are always case- and context-specific. 187  

It is also not suggested, unlike it has been done by others, that the OTP’s procedure can 

be improved by setting pre-determined outcomes, i.e. by incorporating distributive justice 

principles (e.g. the equal dignity of human beings and that no single individual is above the 

law) as decision-making factors.188 The implication of such approach would be to explicitly 

prompt selections that are more geographically representative of alleged crimes across the 

world, and so counteract the perception that international criminal justice merely tracks the 

preferences of the strong and powerful.’189 Of course, under Rawlsian ‘imperfect justice’ terms, 

such an outcome of greater selection parity may be desirable. However, to expressly shape 
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procedure to that end would be to just chase an ‘appearance of parity’ and, thus, expose the 

Court to further charges of illegitimate motives or overtly discriminatory selectivity.  

Instead, this article has made a case for the OTP to fully exhaust its commitment to 

procedural justice components. Accordingly, the most principled basis for procedural 

improvements should rest on the development of an organisational culture (including decision-

making incentives) that tracks these public intuitions of justice.190 In view of the above, the 

OTP should fully maximise the psychological effect of its selection procedure. This endeavour 

may be assisted by adopting the following recommendations.  

First, the OTP should commit to more consistency in its treatment of situations, e.g. in 

the duration of preliminary examinations and its deference to a policy of positive 

complementarity. This does not mean the OTP should self-impose a precise time limit for 

preliminary examinations or maintain a strictly uniform approach to positive 

complementarity.191 Instead of blind uniformity, prosecutorial choices should be openly 

tailored and proportioned in a way that is justified by the degree of difference between 

situations. As discussed earlier, there are reasons to proceed cautiously, but a way forward 

could be the adoption of benchmarks or indicators by which the progress of all preliminary 

examinations can be readily compared, contrasted and ultimately judged.192 A concise set of 

indicators would establish transparent standards that can harmonise the internal and external 

assessments of preliminary examinations — information that would then complement the 

qualitative yearly reports. By taking such steps the OTP would improve its consistency, 

especially as the demand for such consistency will only increase as the Office undertakes ever 

more examinations. 

Second, the OTP could develop more consistency by avoiding an over-reliance on 

gravity as the basis for its selections. The concept is highly elastic and, in the words of 

DeGuzman, ‘simply does not have enough agreed content to provide convincing justifications 

for selection decisions.’193 The OTP’s application of relative gravity exacerbates its 

arbitrariness, and its use has already become tainted with politicised judgments that do not 

inspire confidence. In this regard, the OTP could anchor its steps towards consistency by 

articulating specific goals and priorities across and within its range of situations. This would 

require seeking consensus on those goals and priorities but, once established, it would help to 

guide later case selections.194 Put another way, there is a need to acknowledge the following 

question: ‘what does the OTP seek to achieve once its case selection decisions are added up 

together?’195 Establishing situation-specific goals and priorities would provide a more 

transparent basis for the Office’s explanation of its selection procedure’s consistency.  

Third, the OTP should incorporate the ‘reasonable observer, properly informed’ test 

into its Policy on Case Selection. The test would provide a normative standard that would direct 

the OTP towards meaningful self-evaluation of its procedure and even enable it to ‘check’ the 
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internal and often unconscious biases of its individual personnel.196 The test would lend a 

personal and humanising touch to its selection procedure and, although being only a legal 

construct, it would crucially help to ‘bring the public into the room’.197 By doing so, the OTP 

can use the test to express respect for the everyday opinions of outsiders like the public at 

large,198 and acknowledge its own ‘blindness… to the faults that outsiders can so easily see.’199 

The OTP should not, however, automatically discard a situation or case on the mere basis that 

the test would be satisfied (i.e. that a reasonable observer would apprehend bias). Instead, the 

point is to encourage the OTP to be more deliberative and less defensive in engaging with 

inevitable (and plausible) criticism of its impartiality, no matter what selections it ultimately 

makes.200 In that respect, procedure matters. Adopting this test could trigger an improved 

external dialogue that properly acknowledges the perceptions of affected communities. 

Finally, the OTP needs to engage in critical self-evaluation about a fundamental 

question: how can its selection procedure (best) represent the interests of affected 

communities? On the one hand, the OTP’s relationship with those communities must respect 

the Office’s independence: the Prosecutor does not act on behalf of communities in a manner 

akin to a defence lawyer acting on behalf of their client, including by following their 

instructions. On the other hand, the OTP must foster a sufficiently close relationship so as to 

adequately represent their interests. After all, it has committed to ‘systematically address the 

interests of victims in the work of the Office, [seek] their views at an early stage and continue 

to assess their interests on an on-going basis.’201 The difficulty faced by the OTP in 

accommodating a ‘happy’ medium between these two imperatives reflects a fundamental long 

described in the criminological literature: the ‘struggle for ownership’, i.e. the degree to which 

the victims can own — or should be made to feel as if they own — their ‘conflict’ with their 

alleged wrongdoer.202 However, as this analysis revealed, the current selection procedure 

arguably does not discharge its emancipatory potential for affected communities to influence 

the course of prosecutorial choices that are, ultimately, made in their name.203  

Perceptions of the Court will always be contested, fluid and subject to the influence of 

various circumstances. Nonetheless, the procedure by which situations and cases are selected 

is a critical constituent of the Court’s perceived legitimacy. Aligning this selection procedure 

towards greater procedural justice may make a modest but meaningful contribution to the 

Court’s legitimacy. Such alignment may not be sufficient, but it may well be necessary.  
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