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ABSTRACT

In complying with the Agreement on the Cooperation for the Sustainable Development of
the Mekong River Basin 1995 and the Procedures for Natification, Prior Consultation and
Agreement 2003, riparian States of the Lower Mekong Basin are obliged to notify the
MRC and other States of their proposed projects (including hydropower development) that
may harmfully affected the mainstream of the Lower Mekong. In practice, the submission
of documents and the process of natification and consultation in the PNPCA, however,
appear to be perplexed because the time frame and the language used in the PNPCA and
the PNPCA Guidelines are equivocal. The Xayaburi Hydroelectric Power Project is
chosen as a case study in this research because it was the first proposed large-scale
mainstream dam in the Lower Mekong that was submitted and underwent the procedural
process, where the 1995 Mekong Agreement and the PNPCA were put to test. This
research employs a desk study which entails the examination and analysis of legal
instruments, policies, and documents released or published by governments or
organization, as well as textbooks, academic journals, and internet databases from
reliable sources. The research will not seek to develop a new model or framework for the
MRC and the LMB States but rather demonstrate how international law can be used as a
guide or reference for the interpretation and improving the clarity, accuracy, and
transparency of regional law. This research will be beneficial to a variety of fields,
including water law, international environmental law, public law, human rights, and
environmental justice. It will also be useful to the governments of riparian States that will
be affected by future projects, as well as investors and development partners who will be
investing in future projects and will have to deal with the PNPCA procedures, EIA

processes, and public participation.
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Chapter 1

Introduction

1.1 Background

The Mekong River (Dza Chu in Tibet) starts in Qinghai Province and merges with
the Angqu River in Tibet before returning to China as the Lancang River.! The river travels
through Yunnan Province before entering Southeast Asia via Myanmar, Laos, Thailand,
Cambodia, and Vietnam before flowing out to the South China Sea. The Mekong River
Basin is 795,000 square kilometres in size and is separated into two parts: the Upper
Mekong Basin in Tibet and China; and the Lower Mekong Basin in Myanmar, Laos,

Thailand, Cambodia, and Vietnam.2

I choose to do my PhD on this topic because the construction of large-scale dams
becomes a major issue in the Lower Mekong Basin (LMB) due to rising in electricity
demand and investment in hydropower developments. While hydropower development
projects contribute to prosperity, poverty alleviation, and electricity generation and
development in the LMB region, they have also created difficulties and conflicts between
riparian states, project investors, and the general public who live along the river.® In 2013,
there were several proposed dams in China’s Upper Mekong River and 11 proposed
dams in the LMB.* According to the International Centre for Environmental Management
(ICEM), the Mekong River and its tributaries might have over 80 hydropower projects by
2030.5

According to Strategic Environmental Assessment (SEA) conducted by the ICEM,
the 11 planned dams might cost fisheries some $476 million annually, and imperil
550,000-800,000 million tonnes of migratory fish species in the river.® Moreover, the
Mekong River is considered as a home to roughly 65 million people who rely on the

Mekong River's water resources for their lives, food security, and fisheries, as Guy Ziv

! Sophie Le Clue, 'Geopolitical Risks: Transboundary Rivers' (China Water Risk, 9 February 2012)
<http://chinawaterrisk.org/resources/analysis-reviews/geopolitical-risks-transboundary-rivers/> accessed 25
July 2015

2 Mekong River Commission, ‘State of the Basin River Report’ (2010)
http://www.mrcmekong.org/assets/Publications/basin-reports/MRC-SOB-report-2010full-report.pdf accessed
on 16 February 2015

3 Philip Hirsch and others, 'National Interests and Transboundary Water Governance in the Mekong' May
2006) <http://sydney.edu.au/mekong/documents/mekwatgov_mainreport.pdf> accessed 27 May 2015

4 Mekong River Commission, 'Assessment of Basin-Wide Development Scenarios ~Main Report' November 2010)
<http://reliefweb.int/sites/reliefweb.int/files /resources/6 1EFA57FCBAB2D51492577D70021DE6B-
Full_Report.pdf> accessed 22 May 2015

5 International Centre for Environmental Management, 'Strategic Environmental Assessment of Hy dropower
on the Mekong Mainstream' <http://icem.com.au/portfolio-items/strategic-environmental-assessment-of-
hydropower-on-the-mekong-mainstream/> accessed 25 March 2015

6 Madev Mohan and Cynthia Morel (eds), Business and Human Rights in South East Asia: Risk and
Regulatory (Routledge 2015), p.101; International Centre for Environmental Management, 'Strategic
Environmental Assessment of Hydropower on the Mekong Mainstream’, p.11

1



http://www.mrcmekong.org/assets/Publications/basin-reports/MRC-SOB-report-2010full-report.pdf

points out in his article Trading-off Fish Biodiversity, Food security, and Hydropower in the
Mekong River Basin. Most significantly, the Xayaburi Dam’s impact alone required the
relocation of 2,100 people.” It may directly harm almost 202,000 people owing to the loss
of agricultural land, river bank gardens, and access to forest and river products.® The
consultant strongly recommended that the large-scale dams in the LMB be delayed for 10
years, with reviews occurring every 3 years to ensure that additional studies are

conducted effectively.®

The Xayaburi Hydroelectric Power Project (Xayaburi Dam) is selected as a case
study in this research because it was the first large-scale mainstream dam proposal which
was submitted and went through the Procedures for Notification, Prior Consultation, and
Agreement (PNPCA) process. On 20" October 2010, the Mekong River Commission
(MRC) Secretariat formally initiated the PNPCA process by sending the notification of the
Xayaburi Project proposed by Laos to its riparian States.'® On 24" March 2011, the MRC
Secretariat issued and submitted the Prior Consultation and Review Report to riparian
States.!! In its assessment, the MRC identified information gaps regarding transboundary
impact and mitigating technologies.'? Baran and other environmental experts concluded
that Poyry’s Environmental Impact Assessment (EIA) report is insufficient in several
critical areas, including transboundary impacts — It solely covers the impact within Laos.
Although the riparian States were unable to agree on how to proceed with the project
under the PNPCA, they agreed at the MRC Joint Committee (JC) Special Session that a
decision on the prior consultation method should be given for Ministerial decision.*?
Despite Lao’s assertion that an extension of the 6-month consultation period was not

necessary, Cambodia, Thailand and Vietnam requested an extension to consultation

7 Guy Zive and others, 'Trading-off Fish Biodiversity, Food Security, and Hydropower in Mekong River Basin'
28 January 2012) <http://www.pnas.org/content/109/15/5609.full> accessed 23 April 2015

8 International Rivers, ‘The Xayaburi Dam: A Looming Threat to the Mekong River’ (January, 2011)
<http://www.internationalrivers.org/files/attached-files/the_xayaburi_dam_eng.pdf> accessed 30 March
2015p.1

9 Procedures for Notification, Prior Consultation and Agreement (PNPCA) 2003, approved by the MRC
Council on 13 November 2003 at its 10t Meeting in Phnom Penh, Cambodia; pursuant to the Mekong River
Commission (MRC) Council’'s Resolution on the Water Utilization Programme of 18 October 1999, and the
decision of the MRC Joint Committee (JC) in February 2003 on the Establishment of the Technical Drafting
Group 4 for the Procedures for Notification, Prior Consultation and Agreement, hereinafter referred to as “the
Procedures”.

10 International River, 'Xayaburi Dam: Timeline of Events ' (International River, April 2014)
<https://www.internationalrivers.org/sites/default/files/attached-
files/xayaburi_dam_timeline_of_events_april_2014_0.pdf> accessed 9 January 2020

1 1bid.

12 Mekong River Commission Secretariat, 'Prior Consultation Project Review Report'
<http://www.mrcmekong.org/assets/Consultations/2010-Xayaburi/2011-03-24-Report-on-Stakeholder-
Consultation-on-Xayaburi.pdf> accessed 9 April 2015, p.39

13 Eric Baran and others, 'Review of The Fish and Fisheries Aspects in The Feasibility Study and the
Environmental Impact Assessment of the Proposed Xayaburi Dam on The Mekong Mainstream' (WWF
Greater Mekong, 31 March 2011)
<http://webcache.googleusercontent.com/search?g=cache:kkXOgn8ojCUJ:panda.org/downloads/wwf_xayabu
ri_dam_review310311.pdf+&cd=1&hl=en&ct=clnk&gl=uk&client=safari> accessed 14 June 2015Accessed on
15 April 2015
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process.’ In addition to that, the MRC also called for additional research on
transboundary implications, knowledge gaps and mitigation strategies, and public
consultation.*®> On 22" October 2010, Laos claimed that the Xayaburi's PNPCA process
was completed, and that it would proceed with the project autonomously.® In their legal
opinions, both the Mekong Legal Network (MLN) and Perkins Coie, determined in their
legal opinions that Lao’s unilateral move on 22 April 2011 to end the PNPCA process
prematurely was a breach of obligations under the 1995 Mekong Agreement, the PNPCA,
and customary international law.'” Besides, affected States and their citizens, along with
international organizations, None-Governmental Organizations (NGOs), have also

questioned the project’s transparency, the accuracy of its EIA, and the PNPCA .18

1.2 Gaps in Regional Law

In the LMB region, States are obliged to notify and discuss with the JC prior to
constructing large-scale project on the mainstream of the Lower Mekong River, as
required by Article 5 of the 1995 Mekong Agreement.*® Concerning procedural
requirements, the PNPCA procedure is guided by 5 principles, which are ‘(a) sovereign
equality and territorial integrity; (b) equitable and reasonable utilization; (c) respect for
rights and legitimate interests; (d) good faith; and (e) transparency.””® The PNPCA was
drafted by the MRC'’s technical drafting group with a goal of achieving the 1995 Mekong
Agreement’s procedural objectives; it was subsequently signed by Council members from
the four riparian States on 30 November 2003.?* To clarify and explain several key words
in the 1995 Mekong Agreement and the PNPCA on the obligation to notify and consult,

the Guidelines on the Implementation of the Procedures for Notification, Prior

14 Mekong River Commission, 'Xayaburi Hydropower Project Prior Consultation Process' (MRC, 5 December
2010 - 22 April 2011) <http://www.mrcmekong.org/news-and-events/consultations/xayaburi-hydropower-
project-prior-consultation-process/> accessed 28 May 2015

15 Mekong River Commission Secretariat, 'Prior Consultation Project Review Report'; International Rivers,
‘Xayaburi Dam: Timeline of Events (Last Updated: April 2014)' (International Rivers, April 2014)
<http://lwww.internationalrivers.org/files/attached-files/xayaburi_dam_timeline_of_events_april_2014.pdf>
accessed 28 May 2015

16 Carl Middleton, ‘The Politics of Uncertainty: Knowledge Production, Power and Politics on the Mekong
River (International Conference on Development and Cooperation of the Mekong Region, 4-5 December
2014) p.6-12

17 Mekong Legal Network, 'Briefing Note on Duties of Notification, Prior Consultation, and Assessment Arising
From International Law in Relation to the Xayaburi Dam Project' (OpenDevelopment Thailand, 2011)
<https://data.thailand.opendevelopmentmekong.net/library_record/duties-of-notification-prior-consultation-and-
assessment-arising-from-international-law> accessed 5 January 2020; Stephen J. Higgs, 'Re: PNPCA
Process for Xayaburi Dam' (International Rivers, 5 July 2011)
<http://www.internationalrivers.org/files/attached-files/xayaburipnpcaprocess.pdf> accessed 29 May 2015

18 Mekong River Commission Secretariat, 'Procedures for Notification, Prior Consultation and Agreement
(PNPCA): Proposed Xayaburi Dam Project — Mekong River' (Mekong River Commission 24 March 2011)
<https://www.diis.dk/files/media/publications/import/extra/rp2013-20-transboundary_water_governance-
webversion_1.pdf> accessed 20 July 2019

19 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin (The 1995
Mekong Agreement), Article 5

20 procedures for Notification, Prior Consultation and Agreement (PNPCA) (approved by the Council on 13
November 2003 at its Tenth Meeting in Phnom Penh, Cambodia)

21 |bid.
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Consultation, and Agreement (PNPCA Guidelines) were provided as a supplementary

tool.??

Nonetheless, the time period and terminology used in the PNPCA Guidelines are
ambiguous; consequently, the notification and consultations, as well as the submission of
documents become perplexing and difficult to implement in practice. To begin, the PNPCA
states that the time period for prior consultations begins on the date the document is
received, but does not specify who or which party must be notified (Section 1.B.1., PNPCA
Guidelines).?® As a result, it may be unclear whether the time period begins with the
submission of papers to the National Mekong Committee (NMC), the Secretary, the JC, or

the notified States.

Secondly, while the notification and consultation documents must be provided to
the JC at least six months prior to the project’s start date, Section I.B.1 of the PNPCA
Guidelines stated that ‘the Secretariat may request up to one month in advance of the
implementation.’?* Therefore, the language used in this section of the PNPCA Guidelines
is ambiguous because the notified State is required to allow at least six months for the
consultation process (review, evaluation, and response), but the internal process under
the secretary alone could take up to one month; if that one month applied, the project may

have already been begun even before the consultation period is complete.

Thirdly, while the PNPCA indicated that a State should refrain from implementing a
planned project during the notification and prior consultation process (Section 5.4.3 of the
PNPCA)?; it makes no distinction between preparation or preparatory activities such as

road and site access.?®

Fourthly, under Section I.A.2 of the PNPCA Guidelines, there is no agreed-upon
definition of what constitutes relevant data required for consultation purposes?’; therefore,
it is difficult for notifying State to collect and supply all accessible and available materials
for the submission within six months before the project’s scheduled start date. It is
reasonable to question that this compressed timeline will allow the notified State to gather

22 Mekong River Commission, 'PNPCA Guidelines' (Mekong River Commission,
<http://www.mrcmekong.org/assets/Publications/policies/Guidelines-on-implementation-of-the-PNPCA.pdf>
accessed 30 July 2015accessed 28 March 2015

23 Guidelines on Implementation of the Procedures on Notification, Prior Consultation and Agreement (PNPCA
Guidelines) (adopted on 31 August 2005 at the Twenty-Second Meeting of the MRC Joint Committee in
Vientienne, Laos) Section 1.B.1

24 |bid

% procedures for Notification, Prior Consultation and Agreement (PNPCA) (approved by the Council on 13
November 2003 at its Tenth Meeting in Phnom Penh, Cambodia) Section 5.4.3

26 Alistair Rieu-Clarke, 'Notification and Consultation Procedures Under the Mekong Agreement: Insights from
the Xayaburi Controversy' (2015) 5 (2015) Asian Journal of International Law 143-175

27 Guidelines on Implentation of the Procedures on Notification, Prior Consultation and Agreement (PNPCA
Guidelines) (adopted on 31 August 2005 at the Twenty-Second Meeting of the MRC Joint Committee in
Vientienne, Laos) Section 1.A.2
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sufficient information prior to the submission. Additionally, if the period needs to be

prolonged beyond six months, it is subject to approval by the JC and the notified State.

Fifthly, the PNPCA does not give a clear solution (aside from the extension) for the
outcome or conclusion of the consultation if State and Parties to the consultation are
unable to achieve an agreement, or when the extension is refused. There is no provision
in the PNPCA authorizing the MRC to provide an interim injunction or interim order, or to
impose any consequence, in the event of a breach of the MRC’s JC’s decision, or the
PNPCA.?8 The 1995 Mekong Agreement’s provisions merely provide that the Parties may
also turn to alternative dispute resolution mechanisms under Article 34 (resolution by the
MRC)?® and Article 35 (resolutions by governments through diplomatic channels and
mediation in accordance with international law).*°

Sixthly, the PNPCA does not apply to China or Myanmar, as they are not Parties
to the 1995 Mekong Agreement. China and Myanmar retain their status as upstream
partners or dialogue partners; furthermore, China acknowledges the Upper Mekong River
as its own national river.3! To enhance cooperation among riparian governments, several
regional mechanisms have been established, including the MRC, the Greater Mekong
Subregion (GMS) Program, and the Association of Southeast Asian nations (ASEAN). As
China and Myanmar are nor MRC members, they are not bound by the PNPCA or the
1995 Mekong Agreement and the PNPCA.*2

Finally, while the Guidelines indicate that an EIA and Initial Environmental
Examination (IEE) be conducted and implied by customary international law, they are
neither mandatory nor obligatory under the 1995 Mekong Agreement or the PNPCA.23
National EIA may not be sufficient to gather information about transboundary EIA,;
additionally, each State has its own EIA based on national law and domestic
legislation.®*Thus, cooperation among riparian States and the practice of transboundary
EIA and SEA together with public engagement in environmental decision-making should
employ a more effective alternatives strategy for ensuring the effectiveness of the
Mekong’'s PNPCA procedures.®

28 Alistair Rieu-Clarke, supra note 26

291995 Mekong Agreement, Article 34

30 1995 Mekong Agreement, Article 35

31 Qi Gao, A Procedural Framework for Transboundary Water Management in the Mekong River Basin (Brill
2014) 4-6

32 |bid.

33 |bid.

34 1bid.

35 |bid.



1.3 Objective of the Research and Contribution to Knowledge

It is worth noting that this research is based on legal analysis rather than a socio-
economic analysis; therefore, it will not affect the LMB’s States’ internal affairs or
economic and development strategies. The thesis focuses on a critical, qualitative
analysis of legal materials of the primary sources, such as the 1995 Mekong Agreements,
the PNPCA, the Espoo Convention, the Aarhus Convention, the Rio Declaration, Agenda
21, the Earth Summit, judicial and arbitral practice; and secondary sources, such as
textbooks, journals, articles, and academic commentaries relating to a number of
established and emerging rules of procedural law. Moreover, the thesis also entails a
comparative analysis of international law, regional law, and national law with the aim to
find how international law could fill in the gaps and help strengthen the regional and
national law regarding procedural aspects of States’ obligations in dealing with large-scale
hydropower development projects in the LMB. Notwithstanding that this method has the
tendency to be formalistic in the study of legal doctrine, it also allows for the discovery of
common ground and best practice in terms of procedural steps and obligations to be

followed prior to the authorisation and implementation of large-scale project in the region.

Chapters 2, 3 and 4 will expand and explore the details of the challenges
surrounding the application of these legal procedures, as well as national law on EIA and
public participation conduct as parts of requirements for the Xayaburi Project. The
Xayaburi Dam Project is utilized as a case study in this research because it was the first
large-scale dam in the LMB to have been subjected to the procedural scrutiny required
under the 1995 Mekong Agreement and the PNPCA. Cambodia, Laos, Thailand, and
Vietnam are obliged under the 1995 Mekong Agreement and the PNPCA to notify,
consult, and achieve an agreement with one another prior to proceeding with large-scale
projects in the LMB.

This research embraces a legal study that will be beneficial to several areas of
relevance, including water law, international environmental law, public law, human rights,
and environmental justice. It will also be useful to the governments of the riparian States
that will be affected by the future projects and or investors and development partners that
will be making an investment in future projects and who must deal with the conduction of
public participation and the EIA within a transboundary context.

It should be highlighted that this research is based on a legal study (pure law)
rather than a socio-economic analysis. As a result, it will not affect the LMB States’
internal affairs or economic and development strategies. The research will not attempt to
resolve the Xayaburi Dam conflict or find a solution to it, but will instead use it as a lesson
or case study for the improvement and development of a better procedural mechanism in
dealing with future projects. As of 2021, two large-scale dams on the LMB, the Xayaburi

Dam and the Don Sahong Dam have been completed. The PNPCA review processes
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have been finalised for the Pak Beng Dam, Pak Lay Dam and Luang Prabang Dam. The
Luang Prabang Dam construction began in 2020 and is expected to be completed in
2027, while the Pak Beng Dam and the Pak Lay Dam will start the construction in 2022.
Cambodia announced in March 2020 that it would postpone the constructions of its two

planned dams, which are the Stung Treng Dam and Sambor Dam.

1.4 Research Question

Although the Xayaburi Dam was built and put into operation on 29" October 2019,
it has created numerous critical challenges under the LMB’s regional law. The events
concerning the Xayaburi Dam under the PNPCA raised a number of questions on how
procedural law relating to transboundary water project in the LMB should be applied and
interpreted: How long should the notification and consultation period be? When should the
notification be submitted? What documents and information should be provided and
exchanged during the notification and consultation period? Does it include an EIA? What
should the scope and content of an EIA be for a project that could have significant
detrimental transboundary effect? What should be done if the watercourse States are
unable reach an agreement within a specified time-frame? Is it permissible for a proposed
State to proceed with the project without the permission of possibly impacted States?
What are the public’s rights in terms of obtaining environmental information, participating
in decision-making process on environmental projects that may affect them, and seeking
redress when their rights are violated? Should such rights extend to possibly impacted
individuals who live on the other side of the border? Therefore, the overarching question
of this research is what are the gaps in regional law from the application of the 1995
Mekong Agreement and the PNPCA process and how international law can fill in can fill in
those gaps and ambiguities improve the clarity, accuracy, and transparency of regional

law on notification and consultation, EIA practice and public participation.

1.5 Methodology

The research employed in this study is a desk study, which entails the examination
and analysis of legal instruments, policies, and documents released or published by
governments and organizations, as well as textbooks, academic journals, and internet
database from reliable sources. Through the examination and collation of synthesis, this
research will identify and examine the environmental principles and procedural
requirements applicable under international environmental law when a state intends to
undertake a project that may have a major detrimental effect. International legal
instruments, in particular, the United Nations Watercourses Convention on the Law of the

Non-Navigational Uses of International Watercourses Convention 1997 (UN Watercourses



Convention)®, the United Nations Economic Commission for Europe Convention on
Environmental Impact Assessment in a Transboundary Context 1991 (Espoo
Convention)®’, and the UNECE Convention on Access to Information, Public Participation
in Decision-Making, and Access to Justice in Environmental Matters 1998 (Aarhus

convention)®® will be explored and analysed.

The UN Watercourses Convention is chosen as the best practice on obligations of
a State to notify and consult in this study for a variety of reasons.* To begin, the UN
Member States and prominent water law scholars recognized the UN Watercourses
Convention as the universal treaty codifying customary law governing international
watercourses, particularly regarding the prevention of significant transboundary harm,
equitable and reasonable utilization, and prior notification and consultation regarding
planned measures.*® Secondly, on the major cases concerning the construction of a
project on international watercourse, the International Court of Justice (ICJ) relied on the
UN Watercourses Convention as a source of reference. For instance, the ICJ cited the UN
Watercourses Convention in its decision in the Gab¢ikovo-Nagymaros case barely 4
months before it entered into force in 2014.4* Additionally, the ICJ also applied the
principle of equitable and reasonable utilization and prevention of significant harm
provided in the UN Watercourses Convention in the Pulp Mills case in 2010 even though
Slovakia, Argentina, and Uruguay were not yet the Parties to the UN Watercourses
Convention at that time.*? Thirdly, the UN Watercourses Convention establishes a
framework of principles and standards that can be adjusted to the needs and interests of

riparian States who are the Parties to the Convention.*® In other words, the UN

36 UN Convention on the Law of the Non-Navigational Uses of International Watercourses 1997 (adopted on
21 May 1997, entered into force on 17 August 2014) 36 ILM 700 (1997)
3" UNECE Convention on Environmental Impact Assessment in a Transboundary Context 1991 (adopted on
25 February 1991, entered into force on 10 September 1997, second amendment entered into force on 23
October 2017) 1989 UNTS 309, 30 ILM 800 (1991)
38 UNECE Convention on Access to Information, public Participation in Decision-Making and Access to Justice
in Environmental Matters 1998 (adopted on 25 June 1998, entered into force on 30 October 2001) 2161 UNTS
447; 38 ILM 517 (1999)
39 patricia Wouters, 'The Legal Response to International Water Conflicts: The UN Watercourses Convention
and Beyond' (1999) 43 German Yearbook of International Law 293-336; UN General Assembly Official
Records, Convention on the Law of the Non-Navigational Uses of International Watercourses, UNGA Res.
51/869, UN Doc. A/Res/51/869, 21 May 1997)
40 Salman Salman, 'Entry Into Force of the UN Watercourses Convention: Why Should It Matter?' (2015) 31(1)
International Journal of Water Resources Development 4-16; Owen Mcintyre and Mara Tignino, 'Reconciling
the UN Watercourses Convention and Recent Developments in International Law' in Alistair Rieu-Clarke and
Flavia Rocha Loures (eds), The UN Watercourses Convention in Force: Strengthening Intermnational Law for
Transboundary Water Governance (The UN Watercourses Convention in Force: Strengthening International
Law for Transboundary Water Governance, Earth Scan 2013) 186-303; Alistair Rieu-Clarke, Ruby Moynihan
and Bjgrn-Oliver Magsig, UN Watercourses Convention User’'s Guide (IHP-HELP UNESCO Centre For Water
Law Policy and Science 2012) 100-159
41 Gabéikovo-Nagymaros Dam Project (Hungary/Slovakia) (1997) ICJ Report Judgments, Advisory Opinions
and Orders, (September 25) (International Court of Justice), Paragraph 85
42 pulp Mills on the River Uruguay (Argentina v. Uruguay) [2010] ICJ Reports, (Judgment) General List No
135, 20 April 2010 (International Court of Justice), Paragraph 170-177.
43 Stephen McCaffrey, 'Convention on the Law of the Non-Navigational Uses of International Watercourses'
(UN Audio Visual Library of International Law, 21 May 1997) <https://legal.un.org/avl/ha/clnuiw/cinuiw.html#>
accessed 2 February 2020
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Watercourses Convention was created to complement, facilitate, and assist existing and
future basin accords, as well as other watercourses treaty, by serving as a framework and
filling in gaps, but not necessarily replacing them.** For example, both the Southern
African Development Community’s Revised Protocol on Shared Watercourses 2000, and
the Nile River Basin Cooperative Framework are examples of instruments that have
applied and adopted the UN Watercourses Convention’s provisions to their regional and

basin specific context.*®

In this research, the Espoo Convention is selected as the best practice for
transboundary EIA for several reasons. Firstly, the Espoo Convention was drafted and
administered by the UNECE; the Convention was found on the fundamental customary
law as defined in Principle 17 and 18 of the Rio Declaration.*® Additionally, according to
the practice under the Aarhus Convention, foreign impacts and foreign actors are
considered throughout the domestic EIA procedure when there is a possibility of
transboundary harm.*’ Since its entering into force on 27 June 1997, the Espoo
Convention has been regarded as the first international treaty providing specific details of
procedural obligations of States with respect to conducting transboundary EIA at an early
stage of project preparation.*® Secondly, despite being a European legal instrument, the
Espoo Convention is open to all members beyond the UNECE region with its objective of
becoming a universal instrument.*® According to Christian Friis Bach, the then UNECE
Executive Secretary, acclaimed that the Espoo Convention’s opening for signature could
help filling in a gap in the practice of EIA under international law; it can also advance EIA
as a critical tool for sustainable development.5® Some Asian States, such as Korea,
Japan, Mongolia, Vietnam, and Indonesia, as well as Iraq and Iran in the Middle East
have expressed their interest in adopting or developing transboundary EIA based on the

Espoo Convention.>* There are 45 Parties to the Espoo Convention, including the EU, the

44 Flavia Loures and others, 'Everything You Need to Know About the UN Watercourses Convention' (World
Wide Fund For Nature (WWF), January 2015) <https://www.gcint.org/wp-
content/uploads/2015/09/UNWC.pdf> accessed 22 January 2020; Ariel Litke and Alistair Rieu-Clarke, 'The UN
Watercourses Convention: A Milestone in the History of International Water Law' (Global Water Forum, 2
February 2015) <https://globalwaterforum.org/2015/02/02/the-un-watercourses-convention-a-milestone-in-the-
history-of-international-water-law/> accessed 25 January 2020

45 bid.

46 Tseming Yang, 'The Emergence of the Environmental Impact Assessment Duty as a Global Legal Norm
and General Principle of Law ' (2019) 70(525) Hasting Law Journal 525-572

47 Timo Koivurova, 'Could the Espoo Convention Become a Global Regime for Environmental Impact
Assessment and Strategic Environmental Assessment?' in Robin Warner and Simon Marsden (eds),
Transboundary Environmetal Governance: Island, Coastal and Marine Perspective (Transboundary
Environmetal Governance: Island, Coastal and Marine Perspective, Ashgate 2012) 323-342

48 UNECE, 'Convention on Environmental Impact Assessment in a Transboundary Context (Espoo, 1991) -
the 'Espoo (EIA) Convention” (UNECE, <https://www.unece.org/fileadmin/DAM//env/eia/eia.htm> accessed 20
September 2019

49 UNECE, 'UNECE Espoo Convention on Environmental Impact Assessment Become a Global Instrument'
(UNECE, 27 August 2014) <http://www.unece.org/index.php?id=36354> accessed 20 September 2019

50 bid.

51 Korea Environment Institute, 'Workshop on Environmental Impact Assessment in a Transboundary Context
in Eastern Asia, Seoul, Republic of Korea, 13—-15 June 2012 ' (UNECE, May 2013)
<https://www.unece.org/fileadmin/DAM/env/eia/documents/Events/SeoulJun12/2012TEIA_Workshop_report_f
inal.pdf> accessed 2 October 2019; Nicholas Bremer, "Transboundary Environmental Impact Assessment of
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UNECE Member States, the Central Asian States; of their signatories (if not yet ratified)
also include Russia, the US and Canada.? According to that, the Espoo Convention’s
Parties range from Europe to North America and Asia. Finally, the UNECE Espoo
Secretariat has supported regional preparation for the development of future
transboundary EIA in the Mekong region.*® During the Mekong2Rio: International
Conference on Transboundary River Basin development in 2012, Koivurova and Nguyen
Van Duyen, the then MRC’s environmental governance specialist, recommended that the
LMB States develop a practice of transboundary EIA by following the Espoo Convention’s
lead; and if transboundary EIA is conducted, it could supplement the MRC’s PNPCA

process.®

The Aarhus Convention is identified in this study as the best practice for the rights
of public to gain access to environmental information, to participate in making an
environmental decision, and to get access to justice for a variety of reasons. Firstly, the
Aarhus Convention is widely regarded as one of the most advanced environmental
treaties regarding public participation in transboundary environmental issues. The former
UN Secretary General, Kofi Annan, remarked that the Aarhus Convention as the most
ambitious instrument in environmental democracy established under the auspices of the
UN; its adoption marked an extraordinary moment in the evaluation of public participation
rights international law.>> He also stressed that we must redouble our commitment to
environmental rights — not just in Europe but globally.®® Similarly, Jendroska, Ebbesson,
Stec, and Casy-Lefkovitz regarded the Aarhus Convention as the most public-friendly
environmental treaty, stating that it has the potential to serve as a global framework for
bolstering citizen’s environmental rights through the application of the best international
standard and practice in relation to public access to information and decision-making

process.®’ Secondly, according to Kravechenk and Boyle, the key provisions of the

Large-Dams in the Euphrates-Tigris Region: An Analysis of International law Binding Iran, Irag, Syria and

Turkey' (2016) 25(1) Review of European, Comparative and International Environmental Law, 92-106

52 UNECE, 'Status of Ratification' (UNECE, <https://unece.org/fileadmin/DAM/env/eia/ratification.htm>

accessed 15 September 2021; Simon Marsden, Protecting the Third Pole: Transplanting International Law

(Edward Elgar Publishing Company 2019) 133

53 UNECE, 'Information on the Workshop on the Globalizationcof the Espoo Convention and the Protocol on

SEA, and the Role of International Financial Institutions (UN Doc. ECE/MP/EIA/WG.2/2016/6/INF.11' 21

October 2016)

<https://www.unece.org/fileadmin/DAM/env/eia/documents/WG2.6_Nov2016/ece.mp.eia.2016.6.INF.11_globa

I_workshop_FINAL.pdf> accessed 25 September 2019

5 MRC, 'A Conference Booklet and Mekong2Rio Programmes and Presentations' (MRC, 1-3 May 2012)

<http://www.mrcmekong.org/news-and-events/events/mekong2rio/mekong2rio-presentations/> accessed 12

August 2019

55 Kofi Annan, 'What People Are Saying About the Aarhus Convention?' (UNECE, 30 October 2001)

<https://www.unece.org/fileadmin/DAM/env/pp/documents/statements.pdf> accessed 20 January 2018

56 |bid.

57 Jerzy Jendroska, 'UNECE Convention on Access to Information, Public Participation in Decision-Making,

and Access to Justice in Environmental Matters: Towards More Effective Public Involvement in Monitoring

Compliance and Enforcement in Europe' (1998) 13 National Environmental Enforcement Journal 159; Jonas

Ebbesson and others, 'The Aarhus Convention: An Implementation Guide (UN.Doc.ECE/CEP/72/Rev.1'

(UNECE, 2014)

<http://www.unece.org/fileadmin/DAM/env/pp/Publications/Aarhus_Implementation_Guide_interactive_eng.pdf
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Aarhus Convention, which are the three pillars on public access to environmental
information, their right to participate in the decision-making, and access to justice, are
based on fundamental environmental rights recognized in international law, such as
Principle 1 of the Stockholm Declaration, Principle 10 of the Rio Declaration, and the
World Charter of Nature.>® Therefore, the Aarhus Convention is the first regional
Convention to codify soft law principles making them legally enforceable. Finally, the
Aarhus Convention has inspired the development and implementation of public
participation provisions in environmental law in numerous regions throughout the world;
given its effectiveness in protecting three pillars of procedural rights and in reflecting
customary law on public participation in environmental matters®?; thus, the Aarhus
Convention can be used as a model in strengthening the practice of public participation
worldwide. For instance, by emphasizing the nature of public involvement, and access to
justice for developing countries, the 2010 UNEP Guidelines (the Bali Guidelines) reflect
the Aarhus Convention’s three pillars.®® The Organization of American States’ Public
Participation Strategy (OAS) also cited the Aarhus Convention as an excellent mechanism
that formalizes the States’ commitment to the public procedural rights; in this regard, the
OAS utilized the Aarhus Convention as a model for its regional instrument.! Another
example is the United Nations Economic Commission for Africa (UNECA) which has
lauded the Aarhus Convention as a model of public participation regime in its report on
Improving Public Participation in the Sustainable Development of Mineral Resources in
Africa.®? In addition to that, the United Nations Economic Commission for Latin America,
and the Caribbean (UNECLAC) adopted the regional agreement on Access to Information
and Justice in Environmental Matters in Latin America and the Caribbean, which was
modelled after the Aarhus Convention.®?

Methodologically, Chapter 2,3, and 4 of the research will begin with an

examination of the MRC'’s regional law related to notification and consultation process

> accessed 10 November 2018; UNECE, 'Environmental Rights Not A Luxury -Aarhus Convention Enters into
Force' (UNECE, 2001) <www.unece.org/press/pr2001/01env15e.html> accessed 15 September 2018

58 Jeroen van Bekhoven, 'Public Participation as a General Principle in International Environmental Law: Its
Current Status and Real Impact ' (2016) 11(2) National Taiwan University Law Review 219; Svitlana
Kravchenko, 'Environmental Rights in International Law: Explicitly Recognized or Creatively Interpreted’
(2012) 7(2) Florida Agricultural and Mechanical University Law Review 163; Alan Boyle, 'Human Rights and
the Environment: Where Next?'-642

59 Jona Razzaque, 'Implementing International Procedural Rights and Obligations: Serving the Environment
and Poor Communities ' (International Institute for Environment and Development, 2005)
<http://pubs.iied.org/pdfs/G00466.pdf> accessed 20 January 2019

60 Uzuazo Etemire, 'Insights on the UNEP Bali Guidelines and the Development of Environmental Democratic
Rights' (2016) 28(3) Journal of Environmental Law 393-413

61 Organization of the American States (OAS), 'Inter-American Strategy for the Promotion of Public
Participation in Decision-Making for Sustainable Development' (OAS, 13-14 April 2001)
<http://www.oas.org/dsd/PDF_files/ispenglish.pdf> accessed 27 January 2018

62 UNECA, 'Improving Public Participation in the Sustainable Development of Mineral Resources in Africa’
(UNECA, 2004) <www.africaminingvision.org/amv_resources/AMV/public_participation.pdf> accessed 25
January 2018

63 UNECE, 'UNECE Welcomes Adoption of Regional Agreement to Protect Environmental Rights in Latin
American and the Caribbean' (UNECE, 5 March 2018) <https://unece.org/environment/press/unece-
welcomes-adoption-regional-agreement-protect-environmental-rights-latin> accessed 15 Septembwe 2021
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(Chapter 2); the practice of EIA (Chapter 3), which will focus on Lao’s EIA law because
the Xayaburi Dam is built within the territorial jurisdiction of Laos; and public rights to gain
access to environmental information, public participation, and rights to gain access to
justice (Chapter 4), which will focus on Thailand because the Xayaburi Project lawsuit,
which was brought before the Supreme Administrative Court of Thailand, was the first
community-led lawsuit in the LMB related to the construction of large-scale dam on the
mainstream of the Lower Mekong River and the first lawsuit on a transboundary project in
the LMB. However, it is important to note that the final outcome of the case is under the
discretionary power of national court of Thailand; and it is beyond the scope of this study.
Secondly, in each Chapter, the research will examine the facts of the case study and
determine what concerns and challenges were encountered; how regional law and
national law were applied to the facts; and what gaps and ambiguities existed in the law’s
interpretation and application. Thirdly, the thesis will explore and analyse the legal
principles and practices governing States’ procedural obligations under international law,
including customary international law, treaty law, and international case law concerning
projects on international watercourses, and projects that may have significant adverse
effects across border. Finally, in each chapter, the thesis will analyse and explore how the
provisions under the UN Watercourses Convention, the Espoo Convention, and the
Aarhus Convention, respectively, might be utilized as a source of reference or a guide for

interpreting, filling in the gaps, and clarifying the present regional practice in the LMB.
1.6 Chapter Outlines

The structure of the thesis consists of 5 Chapters. Chapter 1 (this chapter) is a
brief introduction to the background information on the geography of, and the issues on
the hydropower projects in the Lower Mekong. It also provides the timeline of the Xayaburi
Project and a brief summary of legal principles that are pertinent to the research context,
to help readers understand the on-going issues on the projects and the notification and
consultation process under the 1995 Mekong Agreement and the PNPCA.

Chapter 2 will firstly give an overview of what are the legal obligations of the States
to notify and consult under the 1995 Mekong Agreement and the PNPCA. Secondly, it will
identify what the problems and challenges faced in the Xayaburi Project ‘s PNPCA
process. Thirdly, it will explain how the obligations to notify and consult are recognized
under international law. The final section of the Chapter will analyze the provisions on
notification and consultation under the UN Watercourses Convention, and find how the
UN Watercourses Convention can help with the interpretation and improving the clarity of

the State’s obligations to notify and consult.

Chapter 3 will begin by looking at what the overall impacts of the large-scale dams
on the LMB (as reported by the SEA) are. Secondly, it will consider the possible impacts
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of the Xayaburi Dam, and what might be the gaps and flaws in the Xayaburi's EIA. Thirdly,
because the Xayaburi’'s EIA was conducted according to Laos’s EIA requirement, this
Chapter will consider how the EIA is regulated in Laos; and what might be its implications
to hydropower projects. Fourthly, it will explore how the EIA practice is developed and
recognized under international law. Finally, it will analyse how the Espoo Convention can

be used as a source of reference to help improve the practice of EIA in the LMB.

Chapter 4 will firstly encapsulate what the current approach of the MRC on to
public participation, with specific focus on the rights of the affected public to get access to
information and to partake in the decision-making process are. Secondly, it will identify the
issues and challenges in the implementation and practice of public participation (as part of
the decision-making process) in the Xayaburi Project. Thirdly, it will delineate how public
participation is recognized as “procedural rights” under international law. Finally, it will
analyze the provisions under the Aarhus Convention and find how it can be used as a
source of reference to help with the interpretation, filling the gaps and improving
transparency of the current practice of public participation in the Lower Mekong.

Chapter 5 concludes the thesis on how international law, in particular the UN
Watercourses Convention, the Espoo Convention and the Aarhus Convention could help
strengthen the current law in the LMB on the obligations to notify and consult, to conduct
an EIA, and to allow the public to participate in the decision-making process on the

environmental project that will affect them.

1.7 Institutional and Cooperative Mechanism Where International Best Practice
Might Inform Regional Practice in the Lower Mekong Basin

The MRC directed the ICEM, an independent agent, to conduct the SEA for all 12
planned large-scale dams in the LMB because there is no regional agreement on
transboundary EIA among the LMB States.®* The SEA undertaken by the ICEM was
ordered by the MRC with the permission of the LMB States and the JC, in contrast to the
SEA Directive and Protocol, which augment the Espoo Convention and require a
proposing State to engage with potentially affected States and their affected people.®®
Even though the SEA conducted by the ICEM is supposed to be an “independent study”
for a “technical process” for recommendations and does not legally obligate the LMB

States to follow it, Cambodia, Vietham, NGOs, donors, and the MRC itself were all in

% MRC, 'Strategic Environmental Assessment of Mainstream Dams' (MRC, 2015)
<http://www.mrcmekong.org/about-mrc/completion-of-strategic-cycle-2011-2015/initiative-on-sustainable-
hydropower/strategic-environmental-assessment-of-mainstream-dams/> accessed 2 August 2019; ICEM,
‘Strategic Environmental Assessment of Hydropower on the Mekong Mainstream: Summary of the Final
Report' (ICEM, 2010) <http://icem.com.au/portfolio-items/sea-of-hydropower-on-the-mekong-mainstream-
summary-of-the-final-report/> accessed 25 June 2019

65 MRC, 'Inception Report: The MRC SEA of Hydropower on the Mekong Mainstream ' 13 December 2009 )
<http://lwww.icem.com.au/documents/envassessment/mrc_sea_hp/1.%20inception/reports/pdf/IR_VOL1_final.
pdf> accessed 28 July 2019
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support of the SEA’s recommendations that further studies particularly the transboundary
EIA and social impact should be carried out.®® Whilst the PNPCA focuses on the proposed
individual project, the SEA could be considered as a supplement to the PNPCA process
because it provides further information on the “potential combined transboundary impact”

of large-scale dams on the mainstream of the LMB.®’

In terms of the obligations to consult the public, even though the PNPCA Procedures
do not explicitly require stakeholder consultation, the PNPCA Joint Committee Working
Group (PNPCA JCWG) decided, on its first meeting on 26 October 2016 that stakeholder
consultations at both regional and national levels should also be included in the PNPCA
process for the proposed Xayaburi Project.®® This demonstrates that the PNPCA JCWG
did take into account the practice of international law on public consultation when making
the decision. Hence, the stakeholder consultation in the Xayaburi’'s PNPCA process,
which included potentially affected public, may well set a precedent for other large-scale
hydropower development projects on the mainstream of the LMB where the MRC and the

LMB States include public consultation as part of its due diligent obligation.®®

In response to the 2003 recommendations made by the JC to adopt and apply a
transboundary EIA within the LMB, the MRC set to work on the drafting of regional EIA.
During the Mekong2Rio: International Conference on Transboundary River Basin 2012 in
Phuket, Thailand, Koivurova and Nguyen Van Duyen (the then MRC’s environmental
governance’s specialist) recommended that the LMB States should develop a practice of
transboundary EIA by drawing on the best practice of the Espoo Convention. Regional
preparation for the development of the future transboundary EIA in the LMB region has
also been supported by the UNECE Espoo Secretariat.”® Nevertheless, the issues on how
the regional transboundary EIA should be drafted and applied to each LMB State is
beyond the scope of this thesis.

8 Qliver Hensengerth, 'Where is the Power: Transnational Networks, Authority and the Dispute Over the
Xayaburi Dam on the Lower Mekong Mainstream' (2015) 40(5)-(6) Water International 911

67 |CEM, 'Startegic Environmental Assessment of Hydropower on the Mekong Mainstream: Summary of the
Final Report' (MRC, October 2010) <http://www.mrcmekong.org/assets/Publications/Consultations/SEA-
Hydropower/SEA-FR-summary-13oct.pdf> accessed 25 July 2019

68 MRC, 'Procedures for Notification, Prior Consultation and Agreement: Prior Consultation for the Proposed
Xayaburi Dam Project. Prior Consultation Project Review Report (Volume 2): Stakeholder Consultations
related to the Proposed Xayaburi Dam Project ' (Mekong River Commissiom (MRC), 24 March 2011)
<http://www.mrcmekong.org/assets/Consultations/2010-Xayaburi/2011-03-24-Report-on-Stakeholder-
Consultation-on-Xayaburi.pdf> accessed 10 November 2018

69 Alistair rieu-Clarke, 'Transboundary hydropower Projects on the Mainstream of the Lower Mekong River -
The Case of public Participation and Its National implications for Basin States' in Mara Tignino and Komlan
Sangbana (eds), Public Participation and Water Resources Management: Where Do We Stand in International
Law? (Public Participation and Water Resources Management: Where Do We Stand in International Law?,
UNESCO 2015)

70 UNECE, 'Information on the Workshop on the Globalizationcof the Espoo Convention and the Protocol on
SEA, and the Role of International Financial Institutions (UN Doc. ECE/MP/EIA/WG.2/2016/6/INF.11' 21
October 2016)
<https://www.unece.org/fileadmin/DAM/env/eia/documents/WG2.6_Nov2016/ece.mp.eia.2016.6.INF.11_globa
|_workshop_FINAL.pdf> accessed 25 September 2019
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To promote transboundary data sharing on the policies, plans, programs, and projects,
the MRC set up Procedures for Data and Information Exchange and Sharing (PDIES),
which were implemented by the LMB States in 2001. The PDIES addresses general data
and information gathering, entering to the MRC information system, and data-sharing
among riparian States. In handling with large-scale hydropower development projects, a
proposing States, potentially affected States, project developers and environmental
agencies may decide to go for a joint EIA report, which amounts to an EIA in
transboundary context, the best approach to do that is for them to first prepare a joint
environmental report on the entire project, so that they can appraise the overall impact of
the project. Then, they can prepare an individual national EIA report (carried out by each
riparian State) that should later be shared among Member States through the PDIES
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Chapter 2
Obligations to Notify and Consult

2.1 Introduction

In the event that a State intends to implement new measures, projects or activities
inside its borders that have the potential to create considerable cross-border damage to
surrounding States, the State making the proposition (notification) is required to make the
necessary notification and consult with the States that could possibly be impacted
(notified) about possible adverse effects or consequences this could have for them.”*
According to the International Law Commission (ILC) “significant harm” is defined as
something that can be detected but not necessarily severe or sizeable’?, and it must have
adverse impacts on the health, industrial, property, environmental or agricultural sectors
of other States.’”®

The requirements for States to ensure notification and consultation have been
broadly recognised in international declarations on environmental law, principles,
regulations, treaties, in addition to judicial arbitral judgements # which will be explained
in greater depth in Section 3 of this Chapter). The aim of notifying and consulting is to
provide the chance to the States who receive the notification to evaluate and offer their
suggestions and viewpoints on the suggested projects, while simultaneously allowing the
State making the natification to consider the interests of the State being notified prior to
finalising the project plan.”™

According to international water law, the requirement to notify and consult is not
merely regarded as the act of stating to the States being notified that a project is being
considered for their mutual waterways, but is also perceived to be a process of
“cooperation in good faith”, in which both sides suitably inform and communicate with

each other by sharing data, consulting, and negotiating with the objective of reaching a

7> Owen Mcintyre, 'The Role of Customary Rules and Principles in the Environmental Protection of Shared
International Freshwater Resources' (European Society of International Law, <https://esil-sedi.eu/wp-
content/uploads/2018/04/Mclntyre.pdf> accessed 29 March 2017; Alistair Rieu-Clarke, 'Notification and
Consultation on Planned Measures Concerning International Watercourses: Learning Lessons from the Pulp
Mills and Kishenganga Cases' (2014) 24(1) Yearbook of International Environmental Law 102-130; Maria
Manuela Farrajota, 'Notification and Consultation in the Law Applicable to International Watercourses' in
Laurence Boisson de Chazournes and Salman Salman (eds), Water Resources and International Law (Water
Resources and International Law, The Hague Academy of International Law 2005) 281

72LC, Report of the Commission to the General Assembly on the Work of Its Fifty-Third Session: Yearbook of
International Law Commission 2001 Volume II, Part 2 on the Commentary on the Draft Articles on Prevention
on Transboundary Harm from Hazardous Activities (UN Doc. A/CN.4/SER.A/2001/Add.1(Part 2)) 2001)152

73 |bid

74 Laurence Boisson de Chazournes and Komlan Sangbana, 'Principle 19: Notification on Activities with
Transboundary Impact' in Jorge Vifiuales (ed), The Rio Declaration on Environment and Development: A
Commentary (The Rio Declaration on Environment and Development: A Commentary, Oxford university Press
2015) 493-507

5 International Law Committee of New South Wales, The Practiciontioner's Guide to International Law (2 edn,
LexisNexis Butterworths 2014) 172
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consensus regarding how the intended actions can be applied.’® In general, such
intended actions and suggested projects involve building dams as well as hydroelectric
power plants or reservoirs to manage and use the water on cross-border waterways.’’

The Xayaburi project marked the first time that a large-scale dam was built in the
mainstream section of the lower Mekong River; hence, it was also the first time that it was
necessary to conduct a consultation process before launching the project, as stipulated in
the Procedures for Notification, Prior-consultation and Agreement (PNPCA).
Nevertheless, as a result of insufficient clarity, the PNPCA'’s legally binding status, as well
as deficiencies and vagueness in the existing practices in the region, the States in the
Lower Mekong Basin (LMB) were forced to address the problem of how the law should be
interpreted and applied.

In order to review how both customary international law as well as the UN
Watercourses Convention could assist with interpreting and enhance the clarity of the law
determining how States are obliged to provide notification and consultation regarding
large-scale dams that are planned to be constructed in the LMB, this Chapter is
separated into four parts, which will include: (i) the requirement to provide notification and
consultation according to the 1995 Mekong Agreement and the PNPCA, (ii) the PNPCA
process of the Xayaburi Dam: issues and complexities (iii) the way in which the
requirements to notify and consult are acknowledged according to international law (iv)
the way in which the UN Watercourses Convention can assist with interpreting and
enhancing the clarity of the requirements of States to provide notification and
consultation.

2.2 Obligations of the States to Notify and Consult under the 1995 Mekong

Agreement and the PNPCA Process

2.2.1 The 1995 Mekong Agreement (Substantive Obligations)

On 5 April 2005, Thailand, Laos, Cambodia and Vietnam all became signatories to
and ratified the 1995 Mekong Agreement; it also came into effect on that day. "
Resultantly, this agreement has become a legally enforceable treaty of the riparian States

located in the Lower Mekong Basin (LMB).

76 Christina Leb, Cooperation in the Law of Transboundary Water Resources (Cambridge University Press
2013) 139-149; Owen Mclntyre, 'The World Court’'s Ongoing Contribution to International Water Law: The
Pulp Mills Case between Argentina and Uruguay' (2011) 4(2) Water Alternatives 124-144; Cameron
Hutchison, 'The Duty to Negotiate International Environmental Disputes in Good Faith' (2006) 2(2) McGill
International Journal of Sustainable Development Law and Policy 117-153
77 Stephen McCaffrey, The Law of International Watercourses (2 edn, Oxford University Press 2010) 285-286
78 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995 (the 1995
Mekong Agreement) (adopted by the Governments of Cambodia, Lao, Thailand and Vietnam on 5 April 1995
in Chiang Rai, Thailand)
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As stipulated in Article 1 of the 1995 Mekong Agreement, States in the LMB are
obliged to:

Co-operate in all fields of sustainable development, the utilization, management and

conservation of the water of the Mekong River including, but not limited to irrigation,

hydropower, navigation, flood control, fisheries, timber floating, recreation and tourism, in a

manner to optimize the multiple-use and mutual benefits of all riparians and to minimize the
harmful effects that might result from natural causes and man-made activities.”

To achieve this, it is additionally mandated by the 1995 Mekong Agreement that
States in the LMB are obliged to ‘use the water in the Mekong River Network reasonably
and equitably inside their respective borders’®°, while simultaneously protecting the
environment, natural resources, water ecology and creatures, as well as the balance of
nature from contamination or other adverse impacts caused by any planned
developments or water usage.’®! Furthermore, the States in the LMB are obliged to strive
to prevent, reduce and mitigate detrimental impacts to the environment that could
happen...resulting from the utilisation of the water resources in the Mekong River basin or

the release of waste and return flow.’82

It can be seen that to some degree, the terminology used in the 1995 Mekong
Agreement is reflective of the basic tenets (substantive requirements) stipulated in the UN
Watercourses Convention, including the requirement to use the water resources
reasonably and equitably®, the requirement to work cooperatively®*, as well as the
requirement to ensure that adverse effects do not occur®®. Such substantive obligations

will be explored in greater depth in the following part on the UN Watercourses Convention.

With regard to the institutional bodies, the Mekong River Commission consists of
the Council, the Joint Committee (JC) as well as Secretariat.®® Representatives who are
either ministers or on the cabinet (one from every State) sit on the Council, which meets
once per year at a minimum (Articles 15 and 17 of the 1995 Mekong Agreement).®” The

79 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995 (the 1995
Mekong Agreement) (adopted by the Governments of Cambodia, Lao, Thailand and Vietnam on 5 April 1995
in Chiang Rai, Thailand), Article 1

80 1995 Mekong Agreement, Article 5

81 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995 (the 1995
Mekong Agreement) (adopted by the Governments of Cambodia, Lao, Thailand and Vietnam on 5 April 1995
in Chiang Rai, Thailand), Article 3

82 1995 Mekong Agreement, Article 7

83 UN Convention on the Law of the Non-Navigational Uses of International Watercourses 1997 (adopted on
21 May 1997, entered into force on 17 August 2014) 36 ILM 700 (1997) (UN Watercourses Convention) Article
5

84 UN Convention on the Law of the Non-Navigational Uses of International Watercourses 1997 (adopted on
21 May 1997, entered into force on 17 August 2014) 36 ILM 700 (1997) (UN Watercourses Convention) Article
8

85 UN Watercourses Convention 1997, Article 7

86 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995 (the 1995
Mekong Agreement) (adopted by the Governments of Cambodia, Lao, Thailand and Vietnam on 5 April 1995
in Chiang Rai, Thailand), Article 12

87 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995 (the 1995
Mekong Agreement) (adopted by the Governments of Cambodia, Lao, Thailand and Vietnam on 5 April 1995
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Council is primarily responsible for making decisions regarding how the 1995 Mekong
Agreement is applied, along with its processes, projects, plans and programmes aimed at
developing the basin, in addition to providing support and guidance to facilitate
cooperation between member States in terms of how the Lower Mekong River is used and
managed (Article 18 of the Mekong Agreement).®® The JC consists of a representative
from every State who is at least a Department Head, and it convenes on a bi-annual basis
for the purpose of overseeing, monitoring and assisting the process of implementing the
Council’s decisions (Article 21, 23 and 24 of the Mekong Agreement).®° On the other
hand, the Secretariat is tasked with delivering administrative and technical assistance to
the States, the Council and the JC (Article 28 of the 1995 Mekong Agreement).*® In each
of the States, the MRC receives support from the respective National Mekong River
Committees (NMC) in each State, which promote collaboration among the MRC and the
agencies and ministries of the State, and also assist with activities and the implantation of
the policies of the MRC at the country level.®!

Between 2000 and 2008, five procedural rules were codified by the MRC, which
assisted with implementing the 1995 Mekong Agreement.®? From the aforementioned
procedures, procedural steps were stipulated in the Procedures for Notification, Prior
Consultation and Agreement 2003 (PNPCA) that States are required to adhere to when
projects, plans and activities are proposed for the Mekong River mainstream that could

potentially affect adjoining States.

2.2.2 The PNPCA (Procedural Obligations)

The technical drafting committee of the MRC was responsible for developing the
Procedures for Notification, Prior Consultation and Agreement 2003 (PNPCA)®3, which

was intended to satisfy the substantive obligations detailed in the 1995 Mekong

in Chiang Rai, Thailand), Article 15; Agreement on the Cooperation for the Sustainable Development of the
Mekong River Basin 1995 (the 1995 Mekong Agreement) (adopted by the Governments of Cambodia, Lao,
Thailand and Vietham on 5 April 1995 in Chiang Rai, Thailand), Article 17

88 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995 (the 1995
Mekong Agreement) (adopted by the Governments of Cambodia, Lao, Thailand and Vietnam on 5 April 1995
in Chiang Rai, Thailand), Article 18

89 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995 (the 1995
Mekong Agreement) (adopted by the Governments of Cambodia, Lao, Thailand and Vietnam on 5 April 1995
in Chiang Rai, Thailand), Article 21; Agreement on the Cooperation for the Sustainable Development of the
Mekong River Basin 1995 (the 1995 Mekong Agreement) (adopted by the Governments of Cambodia, Lao,
Thailand and Vietham on 5 April 1995 in Chiang Rai, Thailand), Article 23; Agreement on the Cooperation for
the Sustainable Development of the Mekong River Basin 1995 (the 1995 Mekong Agreement) (adopted by the
Governments of Cambodia, Lao, Thailand and Vietnam on 5 April 1995 in Chiang Rai, Thailand), Article 24

9% Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995 (the 1995
Mekong Agreement) (adopted by the Governments of Cambodia, Lao, Thailand and Vietnam on 5 April 1995
in Chiang Rai, Thailand), Article 28

91 Philip Hirsch, 'Water Governance Reform and Catchment Management in the Mekong Region ' (2006) 15(2)
The Journal of Environment & Development 184-201

92 Remy Kinna and Alistair rieu-Clarke, The Governance Regime of the Mekong River Basin: Can the Global
Water Conventions Strengthen the 1995 Mekong Agreement? (Brill 2017) 33

9 Procedures for Notification, Prior Consultation and Agreement (PNPCA) (approved by the Council on 13
November 2003 at its Tenth Meeting in Phnom Penh, Cambodia)
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Agreement. States are obliged to undergo the process of providing and notifications and
consultations with each other regarding how the Mekong River is used according to the
PNPCA.%* Despite the fact that the PNPCA received approval from the MRC in 2003,
and the JC adopted PNPCA Guidelines) in 2005, they are not officially recognised as a
treaty but are rather a collection of procedural rules that supplement the 1995 Mekong
Agreement.®” Although the PNPCA and the PNPCA guidelines are not legally-binding,
according to Article 31(3)(b) of Vienna Convention®, as well as scholars, such as Rieu-
Clarke, Bearden and Loures recognised that it does offer necessary guidance regarding
the requirements of the LMB States regarding the procedures for notifying and consulting

before activities on development projects in the Mekong River Basin are implemented.®®

For the substantive obligations to be implemented, Article 5 of the 1995 Mekong
Agreement stipulates the factors and conditions where notification and prior consultation
are required for planned projects and activities.1?® Such factors and situations are
associated with the river type (tributary or mainstream), season (dry or wet) as well as the

manner in which the basin is used (inter- or intra-basin).%t

94 Alistair Rieu-Clarke, 'Notification and Consultation Procedures Under the Mekong Agreement: Insights From
the Xayaburi Controversy' (2015) 5(1) Asian Journal of International Law 143; 1995 Mekong Agreement,
Article 5
9 Procedures for Notification, Prior Consultation and Agreement (PNPCA) (approved by the Council on 13
November 2003 at its Tenth Meeting in Phnom Penh, Cambodia)
9% Guidelines on Implentation of the Procedures on Notification, Prior Consultation and Agreement (PNPCA
Guidelines) (adopted on 31 August 2005 at the Twenty-Second Meeting of the MRC Joint Committee in
Vientienne, Laos)
97 Alistair Rieu-Clarke, 'Notification and Consultation Procedures Under the Mekong Agreement: Insights From
the Xayaburi Controversy' Note...; Bennett Bearden, Alistair Rieu-Clarke and Sokhem Pech, 'Mekong Basin'
in Flavia Rocha and Alistair rieu-Clarke (eds), The UN Watercourses Convention in Force (The UN
Watercourses Convention in Force, Earthscan from Routledge 2013) 195
98 United Nations, Vienna Convention on the Law of Treaties (adopted on 23 May 1969), entry into force on 27
January 1980, 1155 UNTS 331, 8 ILM 679 (1969), 63 AJIL 875 (1969)
99 Alistair Rieu-Clarke, 'Notification and Consultation Procedures Under the Mekong Agreement: Insights From
the Xayaburi Controversy', Bennett Bearden, Alistair Rieu-Clarke and Sokhem Pech, ‘Mekong Basin' 195
100 1995 Mekong Agreement, Article 5:

A. On tributaries of the Mekong River, including Tole Sap, intra-basin uses and inter-basin diversions

shall be subject to notification to the Joint Committee.
B. On the mainstream of the Mekong river:
1. During the wet season;

a) Intra-basin use shall be subject to notification to the joint Committee.

b) Inter-basin diversion shall be subject to prior consultation which aims at arriving at an
agreement by the Joint Committee.

2. During the dry season:

a) Intra-basin use shall be subject to prior consultation which aims at arriving at an agreement
by the Joint Committee.

b) Any inter-basin diversion project shall be agreed upon by the Joint Committee through a
specific agreement for each project prior to any proposed diversion. However, should there
be a surplus quantity of water available in excess of the proposed uses of all Parties in any
dry season, verified and unanimously confirmed as such by the joint Committee, an inter
basin diversion of the surplus could be made subject to prior consultation.

101 MRC, 'Procedural Rules for Mekong Water Diplomacy: Procedures for Notification, Prior Consultation and
Agreement’' (MRC, 2018) <http://www.mrcmekong.org/assets/Publications/PNPCA-brochure-11th-design-
final.pdf> accessed 12 October 2019
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Type of River Season Scope of water-use Required procedure

Inter-basin (from the Mekong basin

» Specific Agreement
to another basin) "9/ i .

Dry Intra-basin (within the Mekong basin) € B Prior Consultation
s

Mainstream Inter-basin (from the Mekong basin

. € » Prior Consultation
to another basin)

e Intra-basin (within the Mekong basin) Notification
3 3 EE Both inter and intra-basin Notification
Both

Tributary

Figure 1. Factors and situations that necessitate States to notify and consult other States

prior to implementation

Source: Procedural Rules for Mekong Water Diplomacy: Procedures for Natification, Prior
Consultation and Agreement©?

*Please note that Prior Consultation = Notification + Consultation.1%3

Although notifications must only be made to the JC for planned inter and intra-
basin uses of the Mekong River (in both dry and wet seasons), in addition to intra-basin
usage of the Mekong River mainstream in the wet season, both the JC and adjoining
States must be consulted in advance when intra-basin and inter-basin uses of the
mainstream are planned in the dry season and wet season, respectively. 1% Cases that
require all States involved to ratify a particular agreement are where the project either
involves inter-basin use or there are plans to divert the Mekong River mainstream to a

different water basin.1

In accordance with Article 5 of the 1995 Mekong Agreement, Section 5.1 of the
PNPCA stipulates that States must consult both the JC and adjacent States in advance

regarding the nature of their plans to use the water where it consists of:

a. Inter-basin diversion from mainstream in the wet season;

102 pid
103 1995 Mekong Agreement, Chapter II:

Prior Consultation: Timely notification plus additional data and information to the Joint Committee as provided
in the Rules for Water Utilization and Inter-Basin Diversion under Article 26, that would allow other member
riparians to discuss and evaluate the impact of the proposed use upon their use of water and any other
affects. Which is the basis for arriving at an agreement. Prior-consultation is neither a right to veto the use nor
unilateral right to use water by any riparian without taking into account other’s riparian rights.

104 1995 Mekong Agreement, Article 5

105 hid
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b. Intra-basin uses of the mainstream in the dry season; and

c. Inter-basin diversion of the excess volume of water in the dry season.%

Due to the fact that the large-scales dams planned to be constructed on the
Mekong River mainstream (which includes the Xayaburi Project) are evaluated as being
intra-basin usage of the Mekong River mainstream in both wet and dry seasons,

according to the PNPCA, both notification and advance consultation are required.%’

Before the Xayaburi Project, hydropower plants situated in the LMB were only
built on Mekong Basin tributaries (Pak Mun, Yali Falls, Sesan, Xepian Xenamnoi etc.)%;
therefore, based on the Mekong Agreement, it was not necessary to launch a
consultation process in advance. On the other hand, the Xayaburi Project represented
the first time that a dam had been built on the mainstream section of the Mekong River;
resultantly, it is the first example of a large-scale dam situated on the Mekong River

mainstream that was obliged to undergo “prior-consultation” according to the PNPCA.
2.2.3 What Procedural Obligations are States Required to Undertake
According to the PNPCA Prior to Implementing Large-Scale Hydropower

Development Projects?

As stipulated in the PNPCA, prior to implementing large-scale hydropower
development projects on the LMB mainstream, the State intending to do so is obliged to
provide notification to the MRC Secretariat (through the NMC) regarding the suggested
project and deliver the necessary documentation at an appropriate time (Section 5.4.1 of
the PNPCA).1%° In this case, an appropriate time implies that the MRC Secretariat must
be notified at least six months prior to the launch of the project (Section I.A.1 of the
PNPCA Guidelines).*°

With regard to what the notification should contain, the documentation
accompanying the notification submission must include a feasibility study report, plan of
implementation, timeline, and any other pertinent information (Section 4.2 of the
PNPCA).!! Additionally, it is recommended in the PNPCA Guidelines that such

documentation should incorporate a summary of impact evaluation, which could be an
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IEE or EIA, as well as technical information for assessment (Section I.A.2 and |.B.2 of the
PNPCA Guidelines).*'? After the Secretariat receives the documentation, it can take
around one month to ensure that the documents are complete, after which, the

notification is forwarded to JC and relevant States for their assessment and response. '3

The advance consultation commences after the notification and project
documentation has been received by each of the JC members (Section 5.4.2 of the
PNPCA).1** Once the documents have been received by the notified States, they are
allowed a period of six months for the purpose of reviewing and assessing the possible
effects the project may cause and recommending any suitable actions for preventing
damage (Section 5.5 of the PNPCA).1%5 If the notification has not been provided, the
relevant States are empowered to request the JC to demand the NMC of the State
proposing the project to notify them accordingly (Section 5.6 of the PNPCA).116

While the consultation process is ongoing, the States who received the notification
can submit a request for further details, a presentation or consultation, and/or a site
inspection of the proposed site to assess the potential consequences.''’” The Secretariat
will assign a special Working Group for the purpose of reviewing certain aspects,
including the safety of the dam, fish migration and sediment flow patterns as well as the
potential ecological effects.**® This will be followed by a consultation process that will
occur both regionally (performed by the MRC Secretariate) and nationally (performed by
the NMC)!®

Once the advance consultation is complete, the State receiving the notification will
deliver a response document to the JC along with their feedback and viewpoints (Section
5.4.2 of the PNPCA)!?%; after the consultation process has ended, the JC will attempt to
establish a “unanimous agreement” regarding the specific conditions that could be

imposed on the suggested project (Section 5.4.3 of the PNPCA).*?! Nevertheless, it is
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important to note that this agreement does not mean that the project is approved or
disapproved, but instead, it allows the States receiving the notification to express their
views and offer suggestions for actions to prevent possible harmful effects.*?? If additional
time is required, it is possible to extend the six-month period of advance consultation by a
further six months (section 5.5 of the PNPCA)'#

Ultimately, if it is not possible to reach an agreement, the case will be referred to
the MRC Council by the JC in order to settle the dispute according to the Article 34
(resolution by the MRC) of the 1995 Mekong Agreement.?* In the event that the dispute
cannot be resolved by the MRC, the case will subsequently be referred to the relevant
States, who have the option to seek resolution to the dispute through negotiations via
diplomacy or mediation (Article 35 of the 1995 Mekong Agreement).12°

2.2.4 Where is the PNPCA Process Deficient and Vague?

Despite the fact that the development of the PNPCA was conducted by the
technical drafting committee of the MRC with the objective of meeting the aims of the
1995 Mekong Agreement in procedural terms, certain deficiencies and a lack of clarity
can be seen in particular aspects of the PNPCA as well as the accompanying Guidelines.

First, the PNPCA stipulates that the advance consultation process commences
when the document is initially received, although there is no specification in terms of
which Parties require notification (Section 1.B.1, PNPCA Guidelines).*?® Hence, this may
lead to confusion regarding whether the time starts from the moment when the
documentation is delivered to the National Mekong Committee (NMC), the MRC

Secretary, the Joint Committee or to the Notified States.

Second, although it is necessary to submit the consultation documentation to the
Joint Committee a minimum of six months prior to starting the project, it is recognised that
the Secretariat can demand it up to one month prior to the project being implemented
(Section 1.B.1, PNPCA Guidelines).*?” The terminology employed within the PNPCA
Guidelines is ambiguous in this section as the States being notified are normally obliged

to allocate a minimum of six months for the consultation period (including reviewing,
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evaluating and responding); however, it can take up to a month for the internal process
under the Secretariat to be completed, and if that month is included, it is possible that the

project may have already started before the consultation process has finished.

Third, it is stipulated in the PNPCA that suggested projects should not be
implemented by the States while the process of notifying and advance consultation is
ongoing (Section 5.4.3 of the PNPCA)*?8, although it does not specify whether the
“preparation or preparatory works”, including roads and site access are considered

aspects of implementation.'?°

Fourth, if the notification’s content and format as well as the documentation that
must be provided according to Section I.A.2 of the PNPCA Guidelines*° are considered,
there is no uniform standard regarding what can be defined as “relevant” data
“necessary” for the consultation process; in reality, it is hard for the States submitting the
notification to collect and offer “all” possible data for the submission inside six months of
the planned project start date.*®! It is questionable whether this limited timeframe will be
sufficient for the State making the natification to gather enough data prior to submitting
the documentation. Furthermore, in the event that an extension to the six-month period is

required, this must still be approved by the JC and the States receiving the notification.

Fifth, there is a lack of clarity in the PNPCA regarding potential solutions (except
for possible extensions) with respect to the results or the conclusion to the consultations
in situations where: (i) an agreement cannot be reached between the States and relevant
Parties and/or (ii) the extension has been declined. No provision exists that authorises
the MRC to approve an injunction or interim order, or apply sanctions in cases where the
decision of the Joint Committee, the Mekong Agreement or the PNPCA itself are
breached. The 1995 Mekong Agreement Provisions only state that the Parties have the
alternative option to seek a dispute settlement according to Article 34 (resolution by the
MRC)**2 and Article 35 (resolution by governments via “diplomatic channels” and

“mediation” under international law) of the 1995 Mekong Agreement.*3

Sixth, the PNPCA is not applicable to China and Myanmar as they have not
ratified the 1995 Mekong Agreement (neither country is included in the MRC): the status
of these countries is merely maintained as “upstream partners” and/or “dialogue partners”
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to the Lower Mekong Region'3*; on the other hand, the Upper Mekong River is
exclusively recognised by China as its state river (Lancang River).'3® Certain regional
bodies, including the Mekong River Commission (MRC), the Greater Mekong Subregion
Program (the GMS Program) as well as the South East Asian Nations (ASEAN) have
been established to enable the riparian states to cooperate more effectively.'*¢ Due to the
fact that Myanmar and China are hot MRC members, they are not legally obliged to give
prior notification and consultation as stipulated in the PNPCA and the 1995 Mekong
Agreement. Nevertheless, to increase the efficiency of the process of consulting, notifying
and negotiating among all the States that border the Mekong River, only focusing on the
Lower Mekong areas would not be enough. It is important to encourage and foster
communication and collaboration among all riparian States in terms of the use of the
Mekong River, avoiding risk and damage and seeking resolution in good faith;
furthermore, to ensure the effectiveness of this cooperation, the complete exclusion of
Myanmar and China from these processes should be prevented.

Lastly, although the Guidelines do suggest the IEE and EIA and they are inferred
under customary international law, the terms of the 1995 Mekong Agreement as well as
the PNPCA do not make them obligatory or legally-binding. Only having a national EIA
may not be enough in order to obtain data regarding “transboundary effects”; furthermore,
ElAs have been established in all states that are grounded on the respective national
standards and legislations. Therefore, the aim of cooperation as well as the practice of
transboundary EIA and SEA with the involvement of the public should represent a more
robust different approach to make the process of negotiating and consulting in the
Mekong more effective.

In summary, the timeframe and terminology employed in the PNPCA Guidelines
ambiguous; this has led to confusion surrounding the process of notifying and advance

consultation according to the PNPCA, rendering it complex to implement in practice.

2.3 The Xayaburi Dam’s PNPCA Process: Problems and Challenges

The PNPCA process of the Xayburi Project commenced when the MRC
Secretariat was notified by the LAOS of its intention to construct the dam, and delivered
the notification form along with associated documentation on 20 September 2010.%3" After
receiving this notification and documentation, which contained a feasibility study in
addition to both the EIA and SIA reports, the Secretariat forwarded them to JC on 22
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October 2010.1%8 Although the documentation was disseminated by the JC to the LMB
States on 22 April 2011, they were not made publicly available.'3® In October 2010, the
JC established the PNPCA Working Group for the purpose of implementing and
overseeing the PNPCA procedures.'°In Article 5.5.1 of the PNPCA, it is stated that the
time allotted for advance consultation will be six months starting from the time that the
documents on advance consultation are received, and the PNPCA process for the

Xayaburi dam was provisionally planned to be finished by 22 April 2011.

In the first six months of the process, Task Groups were allocated by the MRC
Secretariat, which consisted of outside specialists tasked with conducting “technical
reviews” of the Xayaburi Dam with regard to aquatic resources, sediment control, water
standards, as well as dam navigation and safety.** In March 2011, the “Prior-consultation
Project Review Report” was published by the MRC, which presented the technical review
findings as well as recommendations on additional studies on cross-border effects and
mitigation strategies prior to implementing the Xayaburi Project.'#? The report findings
corresponded to the SEA report of the ICEM on the 12 dams situated on the mainstream
section of the Mekong River published in 2010, which suggested that additional studies
were required while also recommending that all large-scale dams on the river be delayed

for 10 years.*®

On 17 April 2011, it was reported in the Bangkok Post that although negotiations
surrounding the Xayaburi Dam under the PNPCA were still ongoing, work to construct the
access road for the project site had commenced.'**However, Viraphonh Viravong, the
Director General of Lao’s Department of Electricity, Ministry of Mines, contended that it
was not uncommon for such roads to be constructed in Laos; its purpose was to develop

the dam location as well as the Province of Xayaburi.**
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The JC convened a special session on 19 April 2011, at which no consensus
could be reached among the LMB States regarding the Xayaburi Dam, even though the
six-month threshold for the PNPCA process was close to being completed. As part of its
formal response, Cambodia requested a thorough study to assess the cross-border and
cumulative effects, in addition to increased focus on sharing benefits and disclosing
information.*¢ Additionally, Thailand expressed concern regarding the lack of clarity in
terms of mitigation strategies in the event that the Xayaburi Dam was eventually
constructed by Laos.'*’ On the other hand, Vietnam emphasised that the Xayaburi
Project had not been adequately evaluated and assessments had not taken into account

the effects on the Mekong Delta or States in downstream regions.4®

The LMB States consented to an extension of the PNPCA process — additional
discussions regarding the Xayaburi Project would be scheduled involving ministers from
the respective States, while Laos was required to consider the viewpoints and opinions of
the other States before it continued with the project.**® However, at this meeting, Laos
was insistent that the Xayaburi Project had ended, and if the process was extended for
the purpose of conducting additional studies that required greater than six months, the

concerns of all Parties would not be satisfied.*°

While Thailand, Vietham and Cambodia responded by requesting an extension,
they were not specific in terms of its length. All decisions regarding the authorisation of
extensions should be made by the JC — as detailed in Section 5.5 of the PNPCA.?*! As
stipulated in Article 27 of the 1995 Mekong Agreement, ‘a decision of the Joint committee
shall be unanimous as otherwise provided in its rules of procedures.’**? In reality, it is
difficult for all member States of the JC to reach a unanimous decision, as extension

could be blocked by the member State who proposed the project.
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On 5 May 2011, Laos commissioned Pdyry to evaluate whether the Xayaburi
Project was compliant with the MRC Stand: The Preliminary Design Guidance for the
Proposed mainstream Dam in the Lower Mekong Basin.?>30n 8 August 2011, Pdyry
completed the report, concluding that the Xayaburi Project was primarily compliant with
the standard of the MRC.’*>* Nevertheless, it determined that another 40 technical and
scientific studies were required, but proposed that such studies could be performed either
while the Xayaburi Dam was being constructed or upon its completion.*® It was also
recognised in the report that in the Xayaburi Dam case, Laos was solely responsible for

deciding whether the project should proceed.’*%¢

The 18" ASEAN summit was held on 7 May 2011, at which the Prime Minister of
Laos (Thongsingh Thammavong) provided assurances to the Prime Minister of Vietham
(Nguyen Tan Dung) that Laos had decide to apply a temporary suspension to the
Xayaburi construction project until such time that an agreement could be reached.’
Nevertheless, on 8 June 2011, a letter was sent by the Ministry of Energy and Mines for
Laos to the Xayaburi Power Company Ltd. as well Ch.Karnchang indicating that the
PNPCA process had been concluded at the meeting of the JC, implying that Laos would
be proceeding with the project implementation. 1°®

Letters were sent by both the international law firm Perkins Coie, (instructed by
International River) as well as the Mekong Legal Network to the MRC and the Foreign
Ministers of the LMB States requesting a legal review and that they were concerned
about the decision of Laos to end the PNPCA process earlier than planned, and that their
unilateral decision to commence building the Xayaburi Dam represented a violation of
international law as well as the State’s obligations detailed in both the 1995 Mekong
Agreement and the PNPCA.**® The MRC Council convened in December 2011 attended
by ministers of the respective States, where the decision was made by all LMB States
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that the Xayaburi Dam construction project should be suspended pending additional

studies.160

Seeking legitimisation for its actions, in January 2012, Laos commissioned the
Compagnie Nationale du Rhéne (CNR) to perform a peer review of the report published
by Pdyry, which reached the conclusion that the Xayaburi Project was compliant with the
guidelines of the MRC and additional practices.®* However, it was acknowledged by the
CNR that the P6yry report collated had merely reviewed information already available
about the project, and no consideration was given to examining factors such as the
migration of fish or additional cross-border effects.

Between 16 and 17 July 2012, representatives from other countries were invited
to Laos by the Ministry of Energy and Mines, including diplomats, donors and
development, partners for the purpose of vising the proposed location of the
Xayaburi.*®?While they were visiting, Laos reiterated that while the Xayaburi Dam Project
would proceed as scheduled, additional studies would be conducted during the
process.®® On 18 July 2012, Asawin Konsiri, Chairman of Ch.Karnchang, dismissed the
rumours that the project had been suspended. ®4The firm proceeded with its

construction activities, promising that the Xayaburi Project would be finished on time.15°

On 7 August 2012, a lawsuit was filed by villages in Thailand at the country’s
Administrative Court claiming that both the EGAT and relevant governmental agencies
had breached their constitutional rights by ratifying the PPA and approving the financial
investment in the Xayaburi project with no prior consultation or public disclosure of the
project specifications, even while the PNPCA process was still ongoing.*® The

aforementioned case will be reviewed in more depth in Chapter 4.

On 7 November 2012, Laos officially broke ground at the Xayaburi site at a
ceremony attended by representatives from the other riparian States.'®” On 17 January
2013, the Annual General Meeting of the MRC was held, at which both Vietnam and
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Cambodia argued that the 1995 Mekong Agreement and PNPCA had been misconstrued
by Laos when it decided to proceed with the Xayaburi Project without waiting for the
advance consultation to end.'%® Unfortunately, Laos did not consent to sign the minutes
once the meeting had concluded, indicating that it did not recognise the outcomes of the

meeting and the objection to the Xayaburi Dam.¢°

In summary, regardless of whether it was not possible to conclude the PNPCA
process of the Xayaburi Dam and an extension had been granted, or whether it
concluded on 22 April 2011, Laos made the unilateral decision to start constructing the
Xayaburi Dam. Resultantly, the project reached completion and became completely

operational in October 2019.17°

Although the Xayaburi Dam was built and put into operation on 29th October
2019, it has created numerous critical challenges under the LMB’s regional law. The
events concerning the Xayaburi Dam under the PNPCA raised a number of questions on
how procedural law relating to transboundary water project in the LMB should be applied
and interpreted: How long should the natification and consultation period be? When
should the notification be submitted? What documents and information must be provided
and exchanged during the notification and consultation period? Does it include an EIA?
What should the scope and content of an EIA be for a project that could have significant
detrimental transboundary effect? What should be done if the watercourse States are
unable reach an agreement within a specified time-frame? Is it permissible for a propped
State to proceed with the project without the permission of possibly impacted States?
What are the public’s rights in terms of obtaining environmental information, participating
in decision-making process on environmental projects that may affect them, and seeking
redress when their rights are violated? Should such rights extend to possibly impacted
individuals who live on the other side of the border?
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2.4 How is the Obligation to Notify and Consult Recognised under

International Law?

2.4.1 Soft Law

One of the first soft law instruments in the area of international watercourses was
the Helsinki Rules on the Uses of the Water of International Rivers 1966 (Helsinki Rules)
developed by the International Law Association (ILA) in the field of international
watercourses.!’* In terms of notifying and consulting, Article XXIX of the Helsinki Rules
states that irrespective of where they are located within a drainage basin, States are
required to provide other States in the Basin, whose interests could be significant
impacted, notification of any planned construction or project that could change the basin’s
regime!’?; furthermore, the State receiving the notification should be given an appropriate
time for the purpose of assessing the planned project and to provide its opinions.1’®

Subsequently, the Berlin Rules on Water Resources were adopted by the
Resources by the ILA in 2004.174 According to Articles 57 and 58 of the Berlin Rules,
States are required to provide prompt notification and consultation to other States
regarding any programmes, plans, projects or activities that could have a substantial
negative impact on them, in order to find a mutually satisfactory resolution to possible
problems 175 and consult other States of a programme, plan, project and activity that may
adversely affect them significantly, so that they can reach an equitable solution on
potential issues.”®

Although both the Berlin and Helsinki Rules are merely guidelines/documents
relating to the ILA’s work and are not legally enforceable, both of them convey the
principles considered by the ILA to be developing norms/rules of customary international
law.1”” Due to the fact that the ILA is also acknowledged for the role that it plays in terms

of developing and articulating “cogens” via its works, the statements, legal

171 Alistair Rieu-Clarke, International Law and Sustainable Development: Lessons from the Law of
International Watercourses (IWA Publishing 2005) 143
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recommendations as well as the principles and rules of the ILA are regarded as being the

source from which customary international law is derived.'’®

Recommendation 51(b)(i) of the Stockholm Declaration published in 1972
regarding the obligation to notify and consult regarding scheduled projects impacting

mutual watercourses suggested that,

when major water resource activities are contemplated that may have a significant
environmental effect on another country, the other country should be notified well in
advance of the activities envisaged.'”®

The obligation to provide advance notification and consultation regarding projects
that could have cross-border effects received increased recognition according to Principle

19 of the Rio Declaration, which recognised that:

States shall provide prior and timely notification and relevant information to potentially
affected States on activities that may have a significant adverse transboundary effect and
shall consult with those States at an early stage and in good faith.8°

According to the Principle, the requirement to provide consultation and notification
is associated with the obligation to prevent harm (rule regarding no substantial
damage).®! This principle was derived from the desire to honour the territorial
sovereignty of adjoining States when using mutual watercourses outside the field of
national jurisdiction — the principle of the limited territorial sovereignty.'8? Principle 2 of the
Rio Declaration states that:

States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their own

environmental and developments policies, and the responsibility to ensure that activities

178 M. H. Mendelson and Rein Mullerson, 'International Law Association London Conference (2000): Final
Report of the Committee on the Formation of Customary (General International Law) on the Statements of
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within their jurisdiction or control do not cause damage to the environment of other States
or of areas beyond the limits of national jurisdiction.8

Resultantly, the fundamental aim of the requirement to provide notification and
consultation is to ensure that adjoining States are protected from possible substantial
cross-border harm resulting from the planned activities or projects.'8* Although such soft
law rules and declarations are not legally enforceable in themselves, they have played an
important role in the gradual advancement of environmental agreements reached
internationally and regionally regarding the requirement to provide notification and
consultation on proposed works and projects that could have possible substantial
effects.®®

2.4.2 Treaty Law

The requirement to give notification and consultation has been included in various
cross-border waterway treaties. The following are examples from various different

regions.

One of the earliest instruments in Africa that can be mentioned is Article 12 of the
Agreement related to the River Niger Commission and the Navigation and Transport on
the River Niger 1964, according to which States have an obligation to advise the
Commission with sufficient notice and advance consultation of all studies and works of
the planned projects on either the tributaries or mainstream of the River Niger that could
potentially biologically impact the ecological characteristics of the river.1® Other examples
include Article 4 of the Revised Protocol on Shared Watercourses in the Southern African
Development Community (SADC) 2000 as well as Article 10 of the Charter of Waters
of the Senegal River 2002.188

In the context of Asia, Article 5 of the 1995 Mekong Agreement as well as the

PNPCA incorporate a requirement to provide notification and consultation (as mentioned

183 Rio Declaration on Environment and Development 1992 (Rio Declaration), approved on 5 June 1992 (UN
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Environment' (1990) 12(2) Michigan Journal of Law 420-435

186 Agreement concerning the River Niger Commission and the Navigation and Transport on the River Niger,
Niamey (adopted on 25 November 1964, entered into force on 12 April 1966) 587 UNTS 8507 (1964) Article
12

187 Revised Protocol on Shared Watercourses in the Southern African Development Community (SADC) 2000
(adopted on 7 August 2000, entered into force on 22 September 2003) 40 ILM 321 (2000) Article 4

188 Charter of Waters of the Senegal River 2002 (adopted on May 2002) Article 10 [No Official Citation]
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previously in Section 1 of this Chapter).1®® Another case that can be referenced is Article
7(2) of the Indus Water Treaty 1960 between India and Pakistan, which stipulates that in
the event that the State intends to implement any engineering projects on the
watercourse that will have a material impact on different States, it is obliged to provide
notification to these States of its intentions, and also give them all relevant data to advise

them of the characteristics, size and impacts of the project.1%

In the Americas, Article 3 and 4 of the Boundary Waters Treaty 1909 between the
United States and Canada?®?, Article 10(2) of the Great Lakes Water Quality Agreement
1978'%2, as well as Atrticle 7 of the Statute of the River Uruguay 1975 can be

mentioned.1°3

Within Europe, the obligation to notify and consult is clearly stipulated in Article 6
of the Agreement between Poland and the USSR regarding the Use of Water Resources
in Frontier Waters 1964%°*, Articles 11 and 12 of the Convention on the Cooperation for
the Protection and Sustainable Use of the Danube River 199415 and Article 14 of the

Convention on the Protection of the Rhine 1999.1%

Two international watercourse agreements that are particularly renowned are the
UNECE Water Convention and the UN Watercourses Convention.®” According to Articles
6 and 10 of the UNECE Water Convention, States are obliged to facilitate the ‘exchange
of information'®, in a timely manner on matters contained with the Convention provisions,
in addition to consultations in an honest and proper way.'*°® Likewise, Part 11l the UN
Watercourses Convention stipulates comprehensive criteria regarding the responsibilities

of the States in terms of notifying and consulting each other when proposing projects or

189 1995 Mekong Agreement, Article 5

190 |Indus Water Treaty 1960, Karachi (adopted on 19 September 1960, entered into force on 12 January 1961)
419 UNTS 125 (1960) Article 7(2)

191 Boundary Waters Treaty 1909, Washington (adopted on 11 January 1909, entered into force on 5 May
1910) 36 Stat. 2448 (1909) Article 3, Article 4
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Article 10(2)
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September 1976) 1295 UNTS 340 (1975) Article 7
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on 17 July 1964, entered into force on 16 February 1965) 552 UNTS 175 (1964) Article 6
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planning measures that have the potential to be significantly harmful to cross-border
waterways.?% Information on the provisions as well as how the UN Watercourses
Convention could assist with improving the process of notifying and giving advance

consultation within the LMB will be provided in Section 4 of this chapter.
2.4.3 Case Law

The requirement to provide notification and consultation has been implemented in
case law via both international arbitration and litigation. In the following section, the
primary cases associated with cross-border waterways will be analysed and an
explanation will also be provided regarding the manner in which the principle of harm
prevention as well as the requirement to provide notification and consultation are
implemented in such cases and ratio decidendi of the adjudications delivered by the

courts.

In the case of the Lac Lanoux Arbitration in France, plans had been developed to
implement a project in which a lake would be transformed via the construction of a dam
for hydropower generation, which when operational would mean that the course of
waterways flowing in the direction of Spain would be diverted.?’* When delivering its
statement, the tribunal recognised the customary norm that a rule exists that prohibits the
upstream riparian State from changing the nature of a waterway in a way that is predicted
to cause ‘serious harm’ to the downstream riparian States?°?; adding that France was
obliged to ensure that consultations and negotiations were conducted with Spain before
the project was implemented- this requirement is grounded on the treaty law (Treaty of
Bayonne 1886 and Arbitration Treaty between France and Spain, signed 10 July 1929)
as well as customary law (advance consultation and negotiation).2?® In its judgement, the
tribunal ruled that it was not necessary to halt the dam construction as valid evidence was
not presented suggesting that the proposed project would adversely affect Spain’s
interests?%#; the requirement to provide notification and consultation in itself did not

automatically afford the right for the project to be vetoed.?°®

In addition to the prevention of harm principle, reference was also made to the
provision of notification and consultation in the Indus Waters Kishenganga Arbitration in

200 UN Convention on the Law of the Non-Navigational Use of International Watercourses (adopted on 21 May
1997, entered into force on 17 August 2014) 36 ILM 700 (1997) (UN Watercourses Convention) Part IlI

201 ac Lanoux Arbitration (France v Spain) (1957) UN Reports of International Arbitral Awards 12 (UN Adhoc
Arbitral Tribunal) 194

202 |pid, p. 194-280; Elli Louka, International Environmental Law: Fairness, Effectiveness, and World Order
(Cambridge University Press 2006) 41-43

203 | ac Lanoux Arbitration (France v Spain), Supra Note 131, p. 197

204 |bid, p. 308, 337

205 |bid, p. 127-128
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2013.2% The dispute that led to this arbitration was the proposed construction of a
hydroelectric plant in India that would a negative impact on the water flowing from
Pakistan.?°” When ruling on the case, the Permanent Court of Arbitration affirmed the
customary norm of the responsible to prevent, or at a minimum, lessen substantial
environmental impacts when engaging in large-scale construction projects.’2®
Furthermore, it emphasised the significance of the timeline of the notification process by
determining the dates in addition to every stage in the communication process among
riparian States?®® as well as a “critical period” where an accumulation of factors — tenders,
obtained funding, government authorisation in certain areas and construction proceeding
— has reached a degree of certainty, suggesting that the project will definitely progress as
planned.’?® Rieu-Clarke stated that both the “critical period” as well as “communication
steps” implemented in the Kishenganga example could be beneficial to the States in
determining various critical procedural steps that must be completed prior to

implementing the project.?!*

With regard to the issue of whether a suspension should be applied to the
proposed project or an interim order could be approved, the ruling made by the Court in
the Indus Waters Kishenganga Arbitration was on the side of India as it was adjudicated
that most of the project plans could continue as planned apart from the dam (as this
would violate the other riparian States’ right and contravene the Treaty). However, based
on the “proceed at your own risk” principle, India would be responsible for any financial

risks resulting from the project continuance along with the consequences.?!?

In another case, plans were developed to construct Pulp Mills on the Uruguay
river, which flows through both Uruguay and Argentine. In this case, that ICJ was tasked
with determining whether Uruguay was negligent in terms of meeting its procedural
obligations to ensure that Argentina was notified and consulted (as stipulated in the
Statute of the River Uruguay 1975) prior to authorising the pair of Pulp Mills.?'* When
adjudicating on the case, the ICJ judged that Uruguay should have notified Argentina
much sooner before it had authorised the Pulp Mills Project on the Uruguay River.?* It is

necessary for notification to occur at an appropriate time according to the targeted aim of
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207 |bid, Paragraph 3-16
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notification.?!%, while the other party must be notified before the relevant State determines
whether the plan is environmentally viable based on a review of the findings of the

environmental impact assessment. 216

Moreover, in the case of the Pulp Mills, the stance taken by the ICJ was that while
the period of consultation and negotiation was ongoing, the State giving the notification
should not proceed with the contested work - a suspension should be applied to all
activities.?'” As stated by the ICJ, the primary work that had only been authorised by
Uruguay did not comprise an exception. Indeed, such work constituted a fundamental
aspect of the process of constructing the proposed mills2!® As it proceeded with
conducting the primary work at the proposed Pulp Mills site despite the fact an agreement
was not made, Uruguay continued to implement the scheduled work at its own risk.?*®
Such an approach conforms with the rulings given both the Passage through the Great

Belt??° as well as the Indus Waters Kishenganga Arbitration®??).

In conclusion, according to the international adjudications based on which case
law is developed, States are obliged to provide notification and consult with adjoining
States so that substantial cross-border damage that may happen due to the intended
activity on cross-border waterways can be prevented.??? It is necessary for the notification
to occur early in the process prior to authorising and implementing the project.?>3
Additionally, there is a responsibility to temporarily halt contested proposed works while
the process of consulting and negotiating is still ongoing.??* If notification is provided once
preparatory work is complete or the infrastructure constructed, this could be perceived as
a contravention of international law as it would limit cooperation.??® In the event that the
State giving the notification proceeds with the project while not providing notification or
consultation with other States that may be impacted, it has the risks of having to pay
compensation costs (if harm does eventually occur) in addition to costs incurred from

redesigning or shelving the plan.?%®
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2.5 In What Way Can the UN Watercourses Convention Assist with Interpreting and
Enhancing the Clarity Regarding the Obligation of States to Provide Notification

and Consultation?

After UN General Assembly (UNGA) Resolution 1401(XIV) was adopted in
1959?27 a report was prepared by the UN Secretary General regarding the Legal Problem
Relating to the Utilization and Use of International River, which was subsequently
delivered to the UNGA in 1963.228 After the report had been reviewed, the UNGA issued
instructions for the International Law Commission (ILC) to perform a study to investigate
how international waterways are used for non-navigational purposes in order to

progressively develop and codify the international water treaty?2°

During the plenary session held between 1967 and 1994, the Draft Articles on the
Law of the Non-Navigational Uses of International Watercourses (the draft Articles), was
prepared by the drafting committee of the ILC in conjunction with special rapporteurs,
which the ILC adopted after it had been read for the second time in 1994.2%° At a later
point in that year, the ILC formed the UN Sixth Committee, which comprised as a
‘Working Group of the Whole’ for the purpose of negotiating and finalising the draft
Articles such that the UNGA could adopt them in the form of a treaty.?3! After the Sixth
Committee engaged in negotiations at the two sessions held in 1996 and 1997, the
UNGA decided to adopt the UN Watercourses Convention on 23 May 1997.2%2 After
Vietnam signed the Convention 19 May 2014, becoming the 35th State to do so, the UN
Watercourses Convention eventually came into effect on 17 August 2014, 90 days after it

was ratified.233
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There are various reasons why the UN Watercourses Convention has been
selected as the best practice in this study. First, all UN Member States?** and leading
academics in the field of water law recognise the UN Watercourses Convention as the
multilateral treaty based on which the customary law of international watercourses is
codified, specifically in terms of preventing substantial cross-border damage, fair and
appropriate usage, as well as the provision of advance notification and consultation
regarding the proposed actions.?%

Second, the UN Watercourses Convention was also referred to by the ICJ when
making its rulings. For example, only four months after it was adopted by the United
Nations General Assembly (UNGA) in May 1997, the UN Watercourses Convention was
endorsed by the ICJ in the case of Gabcdikovo-Nagymaros Case only, even before it
came into effect in 2014.2%¢ Furthermore, the principle of fair and appropriate usage as
well as the prevention of substantial damage (which are applied in conformity with the UN
Watercourses Convention) were also applied in the Pulp Mills Case in 2010, despite the
fact that neither Uruguay or Argentina had ratified the Convention by that point.23’

Third, contained within the UN Watercourses Convention is a framework of rules
and principles that can be customised to match the interests and needs of riparian States
in addition to the attributes of transboundary waterways in specific regions.?® Put
differently, the UN Watercourses Convention was intended to add to, enable current and
future basin treaties®*° and be supportive to different watercourse treaties by providing a
template and resolving the coverage deficiencies, although not necessarily acting as a
replacement.?*® For instance, both the Revised Protocol on Shared Watercourses of the

Southern African Development Community 2000 as well as the Nile River Basin

234 patricia Wouters, 'The Legal Response to International Water Conflicts: The UN Watercourses Convention
and Beyond' (1999) 43 German Yearbook of International Law 293-336; UN General Assembly Official
Records, Convention on the Law of the Non-Navigational Uses of International Watercourses, UNGA Res.
51/869, UN Doc. A/Res/51/869

235 salman Salman, 'Entry Into Force of the UN Watercourses Convention: Why Should It Matter?' (2015)
31(2) International Journal of Water Resources Development 4-16; Owen Mclintyre and Mara Tignino,
'Reconciling the UN Watercourses Convention and Recent Developments in International Law' in Alistair Rie u-
Clarke and Flavia Rocha Loures (eds), The UN Watercourses Convention in Force: Strengthening
International Law for Transboundary Water Governance (The UN Watercourses Convention in Force:
Strengthening International Law for Transboundary Water Governance, Earth Scan 2013) 186-303; Alistair
Rieu-Clarke, Ruby Moynihan and Bjagrn-Oliver Magsig, UN Watercourses Convention User’s Guide (IHP-
HELP UNESCO Centre For Water Law Policy and Science 2012) 100-159

236 Gabcikovo-Nagymaros Dam Project (Hungary/Slovakia) (1997) ICJ Report Judgments, Advisory Opinions
and Orders, (September 25) (International Court of Justice), Paragraph 85.

237 pylp Mills on the River Uruguay (Argentina v. Uruguay) [2010] ICJ Reports, (Judgment) General List No
135, 20 April 2010 (International Court of Justice), Paragraph 170-177.

238 Stephen McCaffrey, 'Convention on the Law of the Non-Navigational Uses of International Watercourses'
(UN Audio Visual Library of International Law, 21 May 1997) <https://legal.un.org/avl/ha/clnuiw/clnuiw.html#>
accessed 2 February 2020

239 Flavia Loures and others, 'Everything You Need to Know About the UN Watercourses Convention' (World
Wide Fund For Nature (WWF), January 2015) <https://www.gcint.org/wp-
content/uploads/2015/09/UNWC.pdf> accessed 22 January 2020; Ariel Litke and Alistair Rieu-Clarke, 'The UN
Watercourses Convention: A Milestone in the History of International Water Law' (Global Water Forum, 2
February 2015) <https://globalwaterforum.org/2015/02/02/the-un-watercourses-convention-a-milestone-in-the-
history-of-international-water-law/> accessed 25 January 2020

240 |pid; UN Watercourses Convention, Article 3

40



Cooperative Framework offer types of instruments that have implemented and conformed
to the UN Watercourses Convention principles in their ‘regional and basin-specific
context.’?4!

To assess how it is possible to use the UN Watercourses Convention as a
reference point to assist with interpreting and enhancing the coherence of the 1995
Mekong Agreement and the PNPCA, the following section will be separated into nine
subsections, namely: (i) Appropriate and fair usage; (ii) Significant damage; (iii) What are
the proposed actions? (iv) What level of harm will trigger the need for a notification? (v)
When should notification be made? (vi) What should the notification contain??; (vii) The
response period; (viii) In the response period or if no response is received, can the State
making the notification implement the proposed action? (ix) Negotiating and consulting.
Within the aforementioned subsections, areas in which the PNPCA and the UN
Watercourses Convention are similar, different and also complementary regarding the
requirement of States to provide notification and consultation regarding planned large-
scale dams on the LMB will be identified.

2.5.1 Appropriate and Fair Utilisation

Although Article 5 of the Mekong Agreement requires States to use the Mekong
River waters in an appropriate and fair way based on specific factors and situations??,

there is no clarity regarding these factors and situations other than seasonal usage types.

On the other hand, in Article 6 of the UN Watercourses Convention, factors and
situates that States are obliged to consider when seeking justification (reasoning) that

their planned usage and development can be defined as being equitable are provided:

(a) Geographic, hydrographic, hydrological, climatic, ecological and other factors of a

natural character;

(b) The Social and economic needs of the watercourse in each watercourse State
concerned;

(c) The population dependent on the watercourse in each watercourse States;

(d) The effects of the use or uses of the watercourses in one watercourse State on other
watercourse States;

(e) Existing and potential uses of the watercourse;

(f) Conservation, protection, development and economy of use of the water resources of
the watercourse and the costs of measures taken to that effect;

(g) The availability of alternatives, of comparable value, to a particular planned or existing

use.?*3
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In conclusion, appropriate and fair usage does not infer that it is necessary to
divided watercourses equally among States, but rather that all States have the same right
of sovereignty on the mutual watercourses; taking these factors into account, a
reasonable balance must be established in a proportional manner.?** Therefore, the UN
Watercourses Convention could assist with resolving the deficiencies of the 1995 Mekong
Agreement by stipulating the social, environmental and economic factors that should be

considered when determining what counts as appropriate and fair usage.

2.5.2 Significant Damage

According to Article 7 of the 1995 Mekong Agreement, States are required to
apply all efforts for the purpose of avoiding, minimising and mitigating damaging
environmental impacts.?*® Likewise, in Article 7(1) of the UN Watercourses Convention,
the requirement to ensure that significant damage does not occur is codified as it states
that when they intend to use an international waterway within their borders, States must
implement all suitable actions to prevent other States on the watercourse from significant
adverse effect.?¢ In this regard, the requirement to ensure that significant harm does not
occur is regarded as being a due diligence responsibility, as opposed to a complete
proscription on cross-border harm, while the rule pertaining to harm is now constrained to
situations involving significant harm to the environment.?*” In order for the damage to be
classed as significant, it was recommended by the ILC that it must be more extensive
than trivial and observable but not to the extent that it severe or substantial.?*® This type
of harm could have the potential to have adverse effects on the health, industrial,

property, environmental or agricultural sectors of other States.’?4°

Furthermore, Article 7(2) of the UN Watercourses Conventions harmonises the
principle of fair and appropriate usage with the requirement to ensure that other States

are not significantly harmed.

Where significant harm is nevertheless is caused to another watercourse State, the States
whose use causes such harm shall, in the absence of agreement to such use, take all

appropriate measures, having due regard for the provisions of Article 5 and 6, in

244 Alistair Rieu-Clarke, Ruby Monihan and Bjorn Oliver Masig, 'UN Watercourses Convention: User’'s Guide
Fact Sheet Series: Number 4: Equitable and Reasonable Utilisation ' 2012)
<https://www.unwatercoursesconvention.org/documents/UNWC-Fact-Sheet-4-Equitable-and-Reasonable-
Utilisation.pdf> accessed 12 January 2020
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consultation with the affected State, to eliminate or mitigate such harm and, where
appropriate, to discuss the question of compensation.?%°

In his evaluation of the ILC’s work in preparing Article 7, McCaffrey elucidated that
if justification is provided demonstrating the fair and appropriate nature of the water
usage, a State should be permitted to proceed with the usage even if this results in a
different State being significantly harmed.?** However, the State causing the harm is
obligated to reduce such damage to the degree feasible and provide compensation for
the impacted States for any harm that cannot be prevented.?°? Moreover, the phrase
“[h]aving due regard to Articles 5 and 6...” is interpreted as meaning that fair and
appropriate usage is regarded as having more importance than rule pertaining to
preventing significant harm.?*® Subject to mitigating and eliminating significant harm,
Article 7 Of the UN Watercourses Convention additionally refers to the responsibility of
the State causing the infringement to consult and compensate States who are impacted
in situations where this harm cannot be prevented — they are required to engage in
consultation with different riparian States to take mitigating measures and negotiate

compensation.?**

In conclusion, when subject to the requirement to ensure that other States are not
significantly harmed, States are obliged to implement suitable actions with the aim of
preventing other States being significantly harmed by projects launched within their
territory. When implementing such measures, they have a duty to provide notification,
share information and data, and consult with other riparian States with regard to their

proposed actions that could cause significant cross-border damage.

2.5.3 What Are Planned Measures?

While Article 11 of the UN Watercourses Convention does not precisely define
what “planned measures’ are, the Convention’s User Guide describes that it is intended
to incorporate all proposed projects that could lead to a watercourse being either directly
impacted within its own territory or indirectly affected in a different State in which the

watercourse flows.?*® Furthermore, it is recognised by the ILC that the work ‘measures’
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can be broadly interpreted to incorporate all new (large or small) programmes and/or
projects, in addition to modifications to the current usage of international watercourses;
this could take the form of hydropower plants, regulation of rivers, forest clearance next to
an international watercourse, and construction of industrial facilities that will potentially
impact a river's quantity or quality.?>® Additionally, primary works at the site that are
included within the construction project are also regarded as being elements of the

proposed action (Pulp Mills case).?*’

When interpreted from this perspective, the term “planned measures” should
cover the proposed dam project, in addition to the preliminary works, building the site
access road, site clearance and the plan of evacuation. States have a duty to provide
notification, share data, and engage in consultation and negotiation with each other on

the proposed activities on their transboundary watercourses.?%8

2.5.4 What is the Threshold of Harm that Triggers Notification?

While Sections 7 and 8 of the Mekong Agreement do not stipulate a harm limit
after which naotification should be made, they oblige the States to ensure that damaging
environmental impacts that could happen are avoided, minimised and mitigated,?>°, and if
such damage does happen, the affected State is responsible for proving that they have

been substantially harmed. 26°

On the other hand, the ILC’s critique on Article 12 of the UN Watercourses
Convention specifically states that the standard threshold beyond which States are
required to notify is a “significant adverse effect”, which is fixed at or supposed to be
inferior to “significant harm”.2! The significant adverse effect concept is not limited to a
specific formula; it is the characteristics of the resources that will be employed that
represents the starting point.262 Additionally, Principle 19 of the Rio Declaration

necessitates the States to provide notification and consultation with States that may
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possibly be affected on works that could have significant adverse effects in a timely

manner.2%3

This implies that the requirement to provide notification and consultation comes
into effect when the State proposing the activities thinks that its proposed works could
have “significant adverse effects” on different riparian States of the mutual waterway; in
other words, a potential adverse impact that has yet to cause harm will necessitate
notification even prior to any signs that the planned activities will cause legally significant
harm.264

2.5.5 When to Notify

Discussions have been ongoing inside the ILC with regard to the appropriate time
for notification to be made. Before, it was suggested by Evensen that States should
provide notification “at the earliest possible date”, which was subsequently altered by
McCaffrey to “timely notification.”?®> Currently, it is stipulated in both Chapter Il of the
1995 Mekong Agreement and Article 12 of the UN Watercourses Convention that

notification should be given in a “timely” manner.

According to the definition of McCaffrey, ‘timely’ means a point that is early
enough in the initial planning phases to allow constructive negotiation and consultation,
where appropriate.?®® Article 12 of the 1997 UN Watercourses Convention stipulates that
a State should notify the other State(s) prior to implementing or permitting the
implementation of proposed activities that could significantly negatively impact other
riparian States, and such notification should be given in a timely manner’?%” When stating
‘allows or allows the implementation’, it was clarified by the ILC that Article 12 not only
includes activities proposed by the State, but also those proposed by private
organisations; in this case, the term ‘permit’ is intended to suggest “authorise” as well as
“allow”.%® With reference to the Pulp Mills case, the ICJ also adopted the same stance
when rule natification should have occurred at an extremely point in the process, before

the project had been authorised.2®°
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Additionally, if a State makes a notification subsequent to initiating preparatory
works or building the required infrastructure, this could be perceived as a contravention of
international law as it places severe restrictions on the ability to cooperate.?”° If the State
proposing the project continues with its activities without giving notification or
disregarding the opposition of States that have the potential to be impacted, it has the risk
of being responsible for all compensation costs if the other State is harmed (lack of
prevention and mitigation of harm) in addition to costs incurred as a result of redesigning

or creating a new plan.?’

2.5.6 What Should the Notification Include?

Chapter Il of the 1995 Mekong Agreement obliges States to furnish information
and data that would permit the other riparian States to scrutinise and review the effects of
the planned usage on their own utilisation of the water as well other possible impacts.?"?
As stipulated in Section 4.2 of the PNPCA, when submitting the notification, States must
ensure that it includes a feasibility report, plan of implementation, timeline, as well as all
other relevant information.’?”® Nevertheless, it is evident that “all other relevant”

information is somewhat vague.

With regard to the UN Watercourses Convention, Article 12 states that when
notifying, States should include all accessible technical information and data, which
includes the findings of any “environmental impact assessment”, such that the States
being notified can review the potential impacts of the proposed activities.’?’* The UN
Watercourses does not explicitly state that the EIA is necessary; it is merely implied in
Article 12 that when notifying, it should accompany the submission so that the other State
can evaluate the potential impact of the planned measures. Nevertheless, the argument
could be made that for the due diligence requirement to ensure that other States are not
significantly harmed according to Atrticle 7 of the UN Watercourses Convention to be
effectively realised, EIA can be regarded as a suitable measure that can be

implemented.?"”®

The content that should be included in the convention is more clearly described in
the Espoo Convention, as it offers a defined list of relevant information that should

accompany the notification submission:
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Information on the nature of the proposed activity: (i) whether the activity is listed in
appendix | of the Convention; (ii) type of activity; (iii) scope of activity (e.g. the main activity
and any/all peripheral activities requiring assessment); (iv) scale of activity (e.g. size,
production capacity); (v) description of the activity (e.g. technology used); (vi) description of
the purpose of the activity; rationale for proposed activity (e.g. socio-economic basis,
physical-geographic basis); (b) Information on spatial and temporal boundaries of the
proposed activity: (i) location and description of location; rational for location of proposed
activity; (iii) maps and other pictorial documents connected with the information on the

proposed activity; (iv) time frame for proposed activity (e.g. start and duration of

construction and operation ...*”°

In summary, the uncertainty surrounding which documents should be revealed
and provided, in addition to the lack of information could lead to suspicion as well
communicative failures among the parties that could subsequently result in failed
consultations and negotiations. The LMB could turn to the Espoo Convention as a
beneficial reference point as it offers specific details regarding the documentation and

kinds of information that should accompany the notification.

2.5.7 The Period of Reply

Both the UN Watercourses Convention (Article 13)?’” as well as the PNPCA
(Section 5.5) stipulated that the period for responding to the notification is a maximum of
six months.2’® Within this six-month timeframe, the States receiving the notification are
required to assess and scrutinise the potential impacts prior to replying to the notification.
279 The rationale underlying the decision to limit the response period to six months is to
ensure that the interests of all States on the Watercourses are considered.?8® However, in
the event that the Parties require additional time to evaluate the data and reach a
decision, the States receiving the notification can request an extension of a further six
months — when submitting this request, the State is required to explain the particularly
challenges they are facing as justification for the extension.?! As the clause starts with

the phrase “unless otherwise agreed”, it is implied that States have the possibility of

276 United Nations Economic Commission for Europe, Guidance on Notification According to the Espoo
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agreeing on a suitable timeline, as well as that the six-month response period and the

extension are only applicable when they have not reached an alternative agreement. 282

After they have been notified, the States could determine that that the relevant
data that has been provided with the submissions is insufficient; consequently, they may
submit a request for additional information and/or explanations to assist the decision-
making process. If the States receiving the notification identify that the proposed activities
are not consistent with (in violation of) Articles 5 and 7, they have an obligation to inform
the State making the notification of their conclusions finding “as early as possible” before
the six-month period has ended (Article 15).28® Furthermore, when submitting their
response, they are required to include a ‘documented explanation’ of their conclusions.

In summary, when responding to the notification, the States who have been
notified have the right to express their opinions regarding the project, make suggestions
regarding the work and submit a request for additional data. The following Chapter on the
requirement to perform EIA will include a discussion on the response to the notification
and the views of the public as it incorporates the matter of public consultation as well the

cross-border EIA procedure.

2.5.8 When the Response Period is Ongoing or if no Response has been

Provided, Can the State Making the Notification Implement the Planned Project?

According to Article 14, when the response period is ongoing, the State making
the notification is required not to proceed with or allow the proposed project to proceed
without the approval of the States being notified within the six-month response time.?8 If
the State proposing the measure continues its planned activities without providing
notification or disregarding any protests from States that could possibly be impacted, it
has the risk of being required to pay compensation costs as well as any costs incurred if

the resulting harm means that the plan must be redesigned or a new plan adopted.?®

When a response is not made or the States receiving the notification do not
communicate, the State making the notification can continue with implementing the
project, or allow the proposed activities to proceed conditional to two factors (Article

16).288 Firstly, the project must be conducted in line with the notification as well as all
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other information and data supplied or given to the State being notified.?®” Secondly,
when implementing the proposed actions, the State must ensure that they are in
accordance with Articles 5 and 7: fair and appropriate usage and other States are not
significantly harmed.?®® The lack of response or no communication from the States being

notified are perceived to be “tacit consent”.28°

In conclusion, the States receiving the notification are not able to disregard the
notification or not communicate as this will be interpreted as tacit consent; if they
subsequently request compensation, this will be offset by the costs of the State making
the notification when continuing with the plan implementation. With regard to the State
making the notification, when the response period is ongoing or no response has been
made, it could make the decision to proceed with the activities, although it must bear the
consequences in terms of paying compensation for harm that may occur due to the
project in the future. There seems to be a contradiction in the law as it states that the
State receiving the notification should temporarily halt the project during the response
period, although this leaves room for the State to proceed with the project if it chooses to

pay for any future harm that may occur.

2.5.9 Consultation and Negotiation

Article 17 of the UN Watercourses Convention stipulates that, in cases where the
States receiving the notification identify that the plan is not consistent with Articles 5 and
7, the notifying State and the State making the communication shall enter into
consultation; negotiation is required with the State making the notification to resolve the
problem in an equitable manner.2®® Per the ILC, an “equitable solution” incorporates
changes to the plans such that possible damaging impacts can be eliminated, the uses
being made by either State can be adjusted, or the State making the notification can
provide financial or another type of compensation that the State being notified deems to
be acceptable.’?%?

In his clarification of the distinction between notifying and consulting, Rieu-Clarke
elucidates that a notification is the starting point of the procedure that culminates in
consultation to enable the States to jointly assess the risks of the planned action or

proposed work and, if required, to negotiate with the aim of establishing a mutual
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agreement and conclusion.?°? Scholars like Mcintyre and Bourne simultaneously referred
to negotiation and consultation in their writings on their association with cooperation.?®3
The objective of negotiating is to advance the process beyond consultation with the
further aim of establishing an agreement.2%

While negotiations and consultations are ongoing, the State making the notification is also
obliged to temporarily halt and/or stop the implementation or not allow the planned
activities to be implemented.?®® This timeframe should be governed by the agreement
reached between riparian States and should not exceed a realistic time period.?*®* Where
no such agreement can be reached, the time period applicable should not exceed six

months.2°7

In conclusion, if no agreement can be made between States regarding the
proposed work, they are required to notify and consult each other for the purpose of
adjusting the plan and ensuring that possible significant harm is reduced. As both
processes require the Parties to communicate with each other, they are obliged to ensure
that all communications and cooperation are conducted in good faith. If they are honest,
transparent and flexible, this could assist with entering constructing consultation and

negotiation.

2.6 Conclusion

In soft law instruments, treaties, as well as arbitral and judicial rulings, the
requirement to provide notification and consultation has been recognised as a due
diligence responsibility; in other words, suitable measures that should be implemented by
a State if it intends to proceed with the proposed activities within its borders that have the
potential to lead to significant cross-border impacts on other States. 2% The aim of such
obligations is to enable States that could possibly be impacted to assess and evaluate
the planned measure, and to initiate a process of consultation and negotiation during

which they have the opportunity to share pertinent information and data, to consider the
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opposing interests of the relevant Parties, and to identify any mitigation measures prior to
implementing the project.?*°

In the example of the Xayaburi Project reviewed here, it was determined that there
are certain deficiencies and a lack of clarity in the Mekong Agreement and the PNPCA
(as mentioned in Section 2 of this Chapter), which presents challenges in terms of
interpreting and implementing the procedural rules regarding notification and consultation
on the planned large-scale hydropower plants between the LMB States. After the UN
Watercourses Convention came into effect in 2014, the LMB States could take advantage
by becoming signees to the Convention as it clarifies and offers specific provisions
regarding the requirement of States to provide notification and consultation on the
proposed project, including the schedule, terms and definitions, the list of documentation
to be provided and shared, and measures to be implemented as part of the notification
and consultation process. 3% As the globally acknowledged set of customary international
law is codified by the UN Watercourses Convention, it would support instead of substitute
the existing practice in the region.*°* Hence, the UN Watercourses Convention could
function concurrently to the 1995 Mekong Agreement and the PNPCA in reinforcing and
providing clarity on the requirement of States to provide notification and consultation

before it authorises and implements hydropower works within the LMB.3%2
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Chapter 3

Obligation to Perform an EIA

3.1 Introduction

Before making decisions and commencing a development project, an assessment
needs to be undertaken of the potential risks, harms, and benefits for both people and the
environment. To achieve this, EIA is employed as a scientific legal and tool that considers
the social, economic, and environmental impact.3°® In conjunction with the views of the
public, the results of an EIA enhance the quality and accuracy of information and provide

a firm basis upon which the State can decide whether a project can proceed.3%

EIA functions at two levels: national and international. Regarding the former, EIA
emerged from the US National Environmental Policy Act 1969°%° and has now been
incorporated into the domestic laws of more than 100 States.*® In terms of international
law, States are obligated to conduct an EIA to assess the possible risk of significant harm
posed by a project with respect to its scale, characteristics, and overall effect on the

environment.3%7

Although each LMB State in the Mekong region sets its own EIA law relating to
projects; few consider the scale of any impact on other States.% This creates problems
when assessing large-scale hydropower projects whose impact is likely to extend across
multiple states. For instance, just 234 people in Laos were permitted to take part in the

EIA for the Xayaburi Project.>® This EIA considered the impact on areas 10 kilometres
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downstream of the Xayaburi dam.3!° Little was said about any potential mitigation
measures and the impact on the ecosystem, fisheries, and livelihoods of people from
other countries who live along the Mekong River.3** Furthermore, no public disclosure of
the EIA was forthcoming until a decision had already been made by Laos to go ahead
with the project.®'? Currently, no agreement has been reached by LMB States regarding
the EIA. Consequently, to assess the “overall long-term” effects of mainstream dams on
the LMB, the MRC has relied on the Strategic Environmental Assessment (SEA)
performed by the ICEM (an agency of the MRC) for12 large-scale hydropower projects.3!?

To ensure transparency in the EIA process, and that the projected outcomes
regarding large-scale dams are accurate, the Espoo Convention is drawn upon in this
chapter as an example of best practice with respect to transboundary EIA procedures in
the LMB. The chapter comprises the following six sections: (i) What status does the SEA
have under the MRC? (ii) What were the findings of the SEA regarding Mainstream
Dams? (iii) What gaps and weaknesses are there in Xayaburi's EIA? (iv) What
implications does the EIA in Laos have for hydropower development projects? (v) In what
ways is EIA acknowledged under international environmental law? (vi) In what ways can
the Espoo Convention be utilised as a reference source to enhance the implementation of
EIA inthe LMB?

3.2 What status does the SEA have under the MRC?

An initial discussion regarding the proposal to carry out a SEA for mainstream
dams in the LMB took place in the MRC meeting in February 2009.31* Even though the
majority of LMB States have not conducted a SEA, in May 2009 the International Centre
for Environmental Management (ICEM) was contracted by the MRC to carry out a SEA
for all 12 of the proposed large-scale dams in the LMB; lasting 14 months, the SEA report
was submitted in October 2010.3*° In contrast to the SEA Directive and Protocol, where
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States in which the proposed projects are located are obligated to consult with other
States (and their citizens) who might be affected, the SEA performed by the ICEM was
directed by the MRC with the assent of the JC and LMB States.31¢

The ICEM reported that 40 NGOs and civil society organisations and 60-line
agencies took part in the meetings and workshops that formed part of the public
consultation relating to the SEA.3” Annex Il of the ICEM report states that cross
boundary consultations with stakeholders and government agencies were also part of the
SEA report.?*® Even though the MRC website encouraged comments and feedback from
the public to ensure people’s worries were incorporated into the SEA, the response
largely came from international NGOs, leaving the public largely ignorant as to how they
can take part in the SEA process and what this entails.3!°

The reason for placing the SEA under the MRC’s Initiative of Sustainable
Hydropower (ISH) programme was to ensure it was viewed as an “independent
assessment” and not a component of the Basin Development Plan (BDP), which was
already responsible for implementing the CIA.32° Suhardiman, Giordano and Molle
contended that had this been the case, the SEA would have been incorporated into the
CIA as one element of an overarching overall basin protocol. The NMCs would then be

responsible for approving and adhering to its recommendations and SEA outcomes. 32!

The ISH is partly responsible for ensuring the SEA team and the MRC cooperate
and for reporting to the SEA Working Group, which is chaired by the CEO of MRCs and
whose members comprise senior programme staff.3?? Other responsibilities of the ISH are
to assists NMCs in obtaining information on the EIA for each project and carrying out
feasibility studies, and for holding meetings and arranging contacts between the NMCs,
key stakeholders, and project developers.3?* Consequently, the MRC views the ISH as an
essential information source with respect to the wide-ranging initiatives it engages in and
in its discussions on sustainable hydropower with MRC stakeholders. Such work
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encompasses regulatory and policy options ranging from operating practices and design

to the sharing of benefits.3?*

Thus, although the SEA performed by the ICEM is characterised as a technical
process generating independent recommendations that LMB States are not legally
obliged to adhere to, its proposal that additional research should be conducted on social
impacts and the use of a transboundary EIA is supported by NGOs, donors, Vietnam,
Cambodia, and indeed the MRC.3%> Because it provides additional information on the
possible transboundary impact of dams on the mainstream of the Mekong River,3?¢ and
supports national decisions regarding the proposal, the SEA is viewed as supporting the

PNPCA process, which focuses more firmly on the nature of each project.?’
3.3 What were the findings of the SEA regarding mainstream dams?

There were 4 distinct stages to the SEA: scoping; baseline assessment, an
evaluation of risks and opportunities presented by the mainstream dams; and identifying
suitable strategies for increasing the benefits and preventing and ameliorating the risks.
Five core issues were highlighted by the SEA in its results: (i) power security and
generation, which encompasses foreign investment, revenue, and trade; (ii) alleviating
poverty and supporting economic development; (iii) protecting the diversity and integrity
of ecosystems; (iv) food security and fisheries; and (v) social security, which refers to the
livelihoods and cultures of affected communities.32®

3.3.1 Power Security

It is estimated that the peak demand for electric power within LMB States could

reach 130,366 megawatts, 11 per cent of the capacity for which could be met by large-
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scale dams between 2015 and 2025.32° Described as “the battery of Asia”, Laos is the
country that would derive the greatest benefit from exporting electricity to Vietnam and
Thailand while ensuring sufficient energy was retained to meet its domestic

requirements. 3%
3.3.2 Economic Security

With Cambodia receiving 30% of its export revenues (US$1.2 billion) per annum
and Laos receiving 70% (US$ 2.6 billion), US$ 25 billion of foreign direct investment
would be generated by the large-scale dams.33! However, the findings of the SEA
indicate that these dams would have a substantial and adverse effect on agricultural
sectors and fisheries, which are the primary income source for the local people; this

means levels of poverty in both urban and rural areas are likely to increase.®3?
3.3.3 Ecosystem Security

The large-scale dams will have a deleterious effect on several species, such as
the Gian Catfishes and Irrawaddy Dolphins, and harm the longitudinal network
connectivity of the Mekong ecosystem, reducing productivity and causing immutable
changes in biodiversity.3*® In addition, the natural course of the river would be changed by
the dams and 55% of the Lower Mekong River would be transformed into a succession of
inert reservoirs interspersed with areas where the flow of water fluctuates rapidly.33* The
wetlands are the section of the rivers that would be affected most severely as 40% are
close to the mainstream dams and 17% would be irreversibly flooded.3** The future flow
of water and sediment through the coastal and offshore zone of the LMB would also be
negatively impacted by the basin-wide effects of the dams.®*¢ For instance, the 12 dams
would reduce the existing suspended sediment load within the Mekong River by 50%;
25% of which (~42million tonnes/year) would take place at Kratie, the area that will be
affected the most.®*’ This will cause considerable instability in the floodplains, river

channels, and coastline of the Mekong Delta, and have a negative impact on the supply
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of nutrients needed to fertilise 23,000-28,000 square kilometres of floodplains in Vietham

and Cambodia as well as the Tonle Sap system.338
3.3.4 Food Security

The mainstream dam is also likely to result in an enormous loss of fisheries,
severely impacting almost 30 million rural people who would lose their livelihoods and a
vital source of nutrition.3*® The estimated loss of fish resources per annum is
approximately 340,000 tonnes. Moreovet, if all the proposed dams are constructed, the
projected loss by 2030 would total 800,000 tonnes, particularly affecting Cambodia and
Laos.**° Finally, in excess of US$ 21 million per annum of agricultural produce would be

lost from the riverbank gardens.3*
3.3.5 Social and Human Security

The livelihoods of more than 2.1 million people will be negatively impacted by the
construction of mainstream dams in the LMB.3*? The direct impact alone will result in
106,942 people losing their land and homes.3#* They will then be forced to resettle, which
would have damaging effects on their access to food along with subsequent loss of a
sense of local community and reduced engagement with their original or former cultures
and heritages.?**

Set a deadline of October 2010, 14 months was allocated by the ICEM for SEA
report to be completed and submitted to the MRC. Its recommendation was to suspend
the construction of the dams for a further 10 years to allow further research to be
conducted. To ensure vital activities during this period were carried out effectively, the
process was reviewed every 3 years.**®* On October 2011, the final SEA report was
published on the MRC website and could be accessed by the public.4¢ Subsequent to its
release, the formal notification and consultation process for the Xayaburi Project was
submitted by Laos. However, debate surrounding the Xayaburi Project escalated. This
was because several problems regarding the accuracy of the project effect of the project
led Development Assistance Committee (DAC), donors, OECDs, NGOs, the MRC, and
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LMB States to heavily criticise the EIA for the Xayaburi project, which was performed by
the Team Consulting Groups (as directed by Ch. Karnchang) in accordance with the EIA

law and regulations of Laos.3*’

3.4 What gaps and weaknesses are there in Xayaburi’s EIA?

Prior to the commencement of the PNPCA process in September 2010, the EIA of
the Xayaburi Project was finalised and presented to the Government of Laos (GOL) for
approval in February 2010. However, the public were unable to access the EIA until
March 2011 (and it was only published in English). Thus, public access to the EIA

documentation was only facilitated following approval of the project by the GOL.3*¢

Furthermore, the EIA did not consider the effects of the Xayaburi on, or in
combination with, other LMB dams, and did not refer to the SEA or any of the myriad
technical reports published by MRC.34° Moreover, because the assessment was
restricted to the area 10 kilometres downstream from the proposed site, no consideration

was given to the basin-wide and transboundary effect of the Xayaburi Dam.°

When the process of public consultation was initiated by the Team Consulting
group between January 2010 to April 2010, only 234 local people within the affected area
were permitted to take part, which is even fewer than the 8% of people who would be
affected directly by the dams.®5* This runs contrary to the belief that public participation
and timing form a vital element of the EIA process.®*? Moreover, those taking part were
given just one month to scrutinise the documentation prior to the GOL making its final
decision.%3

To ensure Laos complied with its responsibilities to its neighbouring countries,

who had voiced their concerns, the consultancy company POyry was contracted by Laos’
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Ministry of Mines and Energy.®** Having reviewed the EIA, their conclusion was that the
project generally complied with the standards set by the MRC but recommended
additional impact studies and changes to the design of the project to enhance
sustainability.3%°

The French company, Compagnie Nationale du Rhone (CNR), was contracted by
the GOL to review Pdyry’s findings in response to complaints made by Vietham and
Cambodia. The CNR concluded that the suggested changes were purely conceptual in
nature.®®*® GOL failed to present the newly designed plan to the MRC, even though it
asserted that alterations had been made to the dam to ameliorate its impact on
downstream countries. This meant that documentation regarding these changes could
not be reviewed by the MRC Secretariat and other LMB States, and the new plan for the
review — the Review of the Design Changes Made for Xayaburi Hydropower Project —
was only published in 2019, after the Xayaburi Dam had been built.35”

A report by Cronin and Weatherby concluded that, despite the SEA’s
recommendation to carry out further research, no additional studies have been conducted
and no official assessment of the potentially damaging transboundary or cumulative
impact on downstream riparian States has been performed by the project developer and
the GOL and made available to the public. Consequently, the actual impact of the
Xayaburi Dam remains unknown.3%8

This has given rise to a great deal of criticism of the EIA by multiple
stakeholders,**° including the MRC and LMB States, for failing to assess, fully and
accurately, the cumulative cross-border impact of the project on local communities,
fisheries, and ecosystems. They called for additional information, including further
clarification as to the mitigation measures that would be needed.3¢°
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3.4.1 Cumulative Impact

Hydropower projects on the mainstream of the LMB can provide considerable
advantages in terms of renewable energy and income, but they can also have negative
environmental and socioeconomic impacts on a local transboundary scale. When
combined with other hydropower projects on the Mekong River those impacts can have a
cumulative character.®®* Cumulative impacts are the net result of environmental impact
from a number of projects and activities, typically in conjunction with the impacts of other
past, existing, and proposed actions. Although the EIA of the Xayaburi project focused
solely on that one project, its impact may be amplified by several other proposed or

actual projects taking place along the river.32
3.4.2 Impact on Fisheries

Only a limited amount of baseline data is provided with respect to the diversity,
migration patterns, species, and anticipated impacts of the project on fisheries.3® The
SEA carried out by the ICEM, % the Fisheries Programme implemented by Ferguson,
Healy, Dugan and Barlow, and The MRC Fisheries Expert Group®®® collectively
concluded that, due to the enormous variety of fish species present in LMB, the fishery
problem cannot be resolved practically through the use of fish ladders.2¢¢ A report by
Hogan and the MRC Fisheries Expert Group concluded that 23-100 species of fish could
be affected by the Xayaburi dam, five of which are on the IUCN Red list of threatened
species and two, the giant pangasius and Giant Mekong Catfish, are in danger of
becoming extinct.*®” Moreover, most of the Mekong fish migrate long distances but no
consideration of the impact of the proposed dam on such migration was given in EIA.38
Perhaps unsurprisingly, MRC Technical Review Report therefore asserted that
inadequate information on the biomass, humber, and ability to pass the reservoir of

migratory species of fish renders extremely uncertain the extent of the local and
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transboundary impact of the proposed dam on fisheries and the livelihoods of those who

depend on them. 3¢°
3.4.3 Impact on Ecosystem

A review of the EIA for the Xayaburi by the MRC concluded that its effects would
be felt up to 200 kilometres downstream and upstream. Such effects include slowing the
river flow, which would create a reservoir and impact the transportation of sediment.3"°
Only the impacts of sediment deposits in the study area were considered in the EIA
report, yet the flow of sediment nutrient is vital for enhancing soil fertility and the agro-
ecosystem productivity required to ensure satisfactory crop and rice yields in the Mekong
Delta.3™

Also absent from the EIA report was essential information on how the dam would
operate and the impact this would have on the temperature, volume, and velocity of the
river flow. Seasonal fluctuations in water level cannot be managed effectively without
such information.®’2 Moreover, perpetual impoundment of the deep pools, riverbanks, and
sand bars arising from fluctuations in the rapidity, temperature, and water quality of the
flow will negatively affect the productivity of the river and its flora, fauna, and overall
ecosystem.®”® Also missing in the EIA of the Xayaburi is an assessment of the impact on
numerous other aquatic flora and fauna within the river, including amphibians,

crustaceans, and plant species such as Kai (edible Mekong freshwater algae).®"*

3.4.4 Impact on Local Communities
In addition to affecting the livelihoods of those living in Laos, it is clear that the
Xayaburi Dam will also affect people living across the border along with downstream

communities' people living by the river in Cambodia, Vietnam, and Thailand. However, as

369 MRC Secretariat, 'Proposed Xayaburi Dam Project — Mekong River: Prior Consultation Project Review
Report [hereinafter "MRC Technical Review Report"]' p.ii

370 |bid

871 Tuyet Cosslett and Patrick Cosslett, Sustainable Development of Rice and Water Resources in Mainland
Southeast Asia and Mekong River Basin (Springer 2018) 85-112; David Blake, 'Comments Concerning the
environmental Impact Assessment and Social Impact Assessment Documents Provided for the Xayaburi
Hydroelectric Power Project, Lao PDR' (International Rivers, August 2010)
<https://www.internationalrivers.org/sites/default/files/attached-files/blake_livelihoods_review_final.pdf>
accessed 25 August 2019

872 Guy Lanza, 'Review of Ch.Karnchang Public Company Limited Environmental Impact Assessment (EIA):
Xayaburi Hydroelectric Power Project, Lao PDR ' (International Rivers, August 2010)
<https://www.internationalrivers.org/sites/default/files/attached-files/lanza_water_quality_final.pdf> accessed
20 August 2019

373 Eric Baran, Eric Guerin and Jushua Nasielski, 'Fish, Sediment and Dams in the Mekong' (Greater Mekong
and Consultative Group for International Agricultural Research (CGIAR), 2015)
<file:///C:/Users/khanh/AppData/Local/Packages/Microsoft.MicrosoftEdge_8wekyb3d8bbwe/TempState/Downl
oads/Baran%20et%20al%20%202015%20Fish%20sediment%20and%20dams%20in%20the%20Mekong%20
(7%20M0)%20(1).pdf> accessed 15 August 2019; Kirk Herbertson, 'How the Next 12 Months of Xayaburi Dam
Construction Will Affect the Mekong River' (International Rivers, 26 July 2012)
<https://www.internationalrivers.org/blogs/267/how-the-next-12-months-of-xayaburi-dam-construction-will-
affect-the-mekong-river> accessed 16 Julyn2019
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Assessment Documents Provided for the Xayaburi Hydroelectric Power Project, Lao PDR'
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reported earlier, only 234 local people took part in the EIA consultation, less than half of
whom were aware of the EIA report and documentation beforehand, *®*and a small
window of one month was available in which to view the documentation prior to the final
decision being made in April.3”® This contravenes international practice regarding EIA,
where there is an emphasis on transparency and timely disclosure. In the case of the EIA
for the Xayaburi, disclosure only took place once approval had been given.

According to Middleton, more than 200,000 people living close to the project will
be directly impacted by a loss of agricultural lands, riverbank gardens, and fisheries while
there will be a direct cultural and economic impact on approximately 2,130 people from
10 villages who will be forced to resettle.®”” Vannarith also asserts that because Mekong
fish is the primary food source for 80% of Cambodians, the livelihoods of those living in
Tonle Sap will be greatly affected by the construction of the Xayaburi dam.*”® An MRC
Technical Review also reported that for communities whose primary sources of food and
income are fish and agricultural produce, insufficient compensation measures were
provided due to a poor understanding of the extent to which they would be affected.®”°® A
request has therefore been made by the MRC for an in-depth baseline study on the social
and economic impacts of the Xayaburi on both the immediate upstream and downstream
area, where impoundment will be an issue, and any transboundary areas. The MRC has
also recommended additional research on the ability of local communities to respond to
the changes taking place. 38°
3.5 What implications does the EIA in Laos have for the development of hydropower

projects?
The Xayaburi Dam is situated and functions within the territorial jurisdiction of

Laos, therefore the EIA was based on the national legal requirements of this country,
despite the project being built on the transboundary river basin.28! Because EIA law in

375 TEAM Consulting Engineering and Management Co.Ltd., 'Environmental Impact Assessment: Xayaburi
Hydroelectric Power Project Lao PDR'; Ch.Karnchang public Company Ltd, 'Sicial Impact Assessment:
Xayaburi Hydroelectric Poer Project Lao PDR' (MRC, August 2010)
<http://www.mrcmekong.org/assets/Consultations/2010-Xayaburi/Xayaburi-SIA-August-2010.pdf> accessed
26 August 2019

376 Lauren Campbell, 'The Use of Environmental Impact Assessment in Laos and Its Implications for the
Mekong River Hydropower Debate'

877 Carl Middleton, 'Thai Foreign Direct Investment and Human Security Implications: A Case Study of the
Xayaburi Dam in Lao PDR' (2012) 25 Asian Review 91-117

878 Chheang Vannarith, 'A Cambodian Perspective on Mekong River Water Security' (STIMSON, 4 April 2012)
<https://www.stimson.org/content/cambodian-perspective-mekong-river-water-security> accessed 12 August
2019

379 Kirk Herbertson, 'Sidestepping Science: Review of Poyry Report on the Xayaburi Dam'

380 MRC Secretariat, 'Proposed Xayaburi Dam Project — Mekong River: Prior Consultation Project Review
Report [hereinafter "MRC Technical Review Report"]' Supra note, p. 32-41: In essence, this should include
further information on socio-economics and water-resources-related livelihood of people who live within the
corridor of 15 kilometres of both sides along Lower Mekong River near the project areas: Southern Province of
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Laos does not necessitate any consideration of the transboundary impacts on Thailand,
Vietnam, and Cambodia, 382 the EIA only considered the area from the dam site up to 10
kilometres downstream.382 This section of the Chapter therefore considers EIA law and
regulations in Laos®* and the implications of this for the development of large

infrastructures such as hydropower projects.

Under the governance of the Science Technology and Environmental Agency
(STEA) in Laos, the EIA was initially developed in 1993 by the Swedish International
Development Agency (SIDA).38° The Law on Water and Water Resources 1996 was
established by the GOL to govern the measures, regulations, and principles pertaining to
the development and usage of water resources. Its purpose is to ensure such resources
are of a sufficient volume, quality, and level of sustainability to support everyday
standards of living.*®® Prior to becoming the Ministry of Natural Resources and
Environment (MONRE) in 2010, in 2007 the STEA first became known as the Water
Resources and Environmental Administration (WREA).3#” Upon successful completion of
the EIA process, project developers are issued with an Environmental Compliance
Certificate (ECC) by the MONRE. Guided by their Environmental Management and
Monitoring Plans (EMMPS), they are obligated to submit frequent monitoring reports to
MONRE.3# With a remit to review EIAs and SIAs, in 2008 the Department of
Environmental and Social Impact Assessment (DESIA) was set up within the MONRE
(then the WREA). From this point onwards, EIAs have been required to fulfil the
requirements of the GOL regarding the construction and operation of hydropower

projects.3&

All investment projects (including hydropower development projects) are now
required to carry out an environmental and social impact assessment (ESIA) in

accordance with the Lao People’s Democratic Republic, Decree of Environmental Impact

382 Andrew Wells-Dang and others, 'A Political Economy of Environmental Impact Assessment in the Mekong
Region' (2016) 9(1) Water Alternatives 33-55

383 |nternational Rivers, 'Xayaburi Dam' (International Rivers, 2014)
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386 Souphasay Komany, 'Lao PDR Country Review: Water Sector and Sustainable Development in Lao PDR:
Mainstreaming Water Resources Development Management towards the More Integrated Manner and Sector-
based Approach ' (Economic Research Institute of ASEAN and East Asia (ERIA), March 2009 )
<http://www.eria.org/uploads/media/Research-Project-Report/RPR_FY2008_6-2_Appendix_5.pdf> accessed
30 August 2019; Water Environment Partnership in Asia (WEPA), 'Water and Water Resources Law 1996’
(WEPA, 2008) <http://www.wepa-db.net/policies/law/laos/wwrl.htm> accessed 30 August 2019;
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388 Sengdeuane Wayakone and Inoue Makoto, 'Evaluation of the Environmental Impacts Assessment (EIA)
System in Lao PDR ' (2012) 3 Journal of Environmental Protection 1655-1670
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(2013) 3(6) International Journal of Environmental Sciences 2080 -2112
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assessment 2010 (EIA Decree 2010) These are divided into two categories based on
their impact: the first includes small investment projects requiring initial environmental
examinations (IEEs) while the second includes large-scale and more complex Investment

projects requiring environmental impact assessments (EIAs).3%

The types and sizes of projects included within Category 1 and 2 were listed in the
Ministerial Agreement on the Endorsement and Promulgation of the List of Investment
Projects and Activities Requiring for Conducting the Initial Environmental Examination or
Environmental and Social Impact Assessment 2013, which was published by the
MONRE.?*! An ESIA is required for large-scale hydropower projects greater than 15 mW
and all other projects where resettlement and compensation will be needed, as stated in
the Prime Minister's Decree on Compensation and Resettlement of People Affected by
the Development Project 2005 (N0.192/PM).392

The framework within which environmental resources are managed to ensure their
sustainability and conservation in Laos was set out in the Environmental Protection Law
1999, which was later modified to become the Environmental Protection law 2012.%°% To
accommodate and enact Articles 21 and 22 of the Law on Environmental Protection
2012, the Ministerial Instruction on the Process of Initial Environmental Examination of
the Investment Projects and Activities (No 8029/MONRE)*** along with the Ministerial
Process of Environmental and Social Impact Assessment and Activities
(N0.8030/MONRE)?**® was passed by the National Assembly in December 2013.3%

With respect to EIA procedure, the vital stages in the EIA process of Laos are set
out in Chapter 2.1 of Lao’s EIA Guidelines 2015, which was developed by the MONRE. It

can be summarised as follows.

3% |_ao People’s Democratic Republic, Decree of Environmental Impact assessment 2010 (EIA Decree 2010),
No0.112/PM, (entered into force on 10 February 2010), Article 6(2)

391 Ministry of Natural Resource and Environment (MONRE), Ministerial Agreement on the Endorsement and
Promulgation of the List of Investment Projects and Activities Requiring for Conducting the Initial
Environmental Examination or Environmental and Social Impact Assessment 2013 (N0.8056) (Lao People’s
Democratic Republic Peace Independence Democracy Unity Prosperity 17 December 2013)

392 Prime Minister’'s Office Science Technology and Environment Agency (STEA), Regulations for
Implementing Decree 192/PM on Compensation and Resettlement of People Affected by Development
Projects (entered into force on 11 November 2005) (Lao people’s Democratic Republic Peace Independence
Democracy Unity Prosperity 2005 )

393 Earthrights International, 'Manual of Environmental Impact Assessment in the Mekong Region:
Commentary & Materials (First Edition)' (Earthrights International, September 2016)
<https://earthrights.org/wp-content/uploads/eia_manual_final_0.pdf> accessed 30 August 2019

3%4 MONRE, Ministerial Instruction on the Process of Initial Environmental Examination of the Investment
Projects and Activities (No 8029/MONRE), entered into force on 17 December 2013 (Lao People’s Democratic
Republic Peace Independence Democracy Unity Prosperity 17 December 2013)

3% MONRE, Ministerial Process of Environmental and Social Impact Assessment and Activities
(No.8030/MONRE), entered into force on 17 December 2013 (Lao People’s Democratic Republic Peace
Independence Democracy Unity Prosperity 17 December 2013)

3% National Assembly, Environmental Protection Law 2012 (No.29/NA), entered intoforce on 18 December
2012, Article 21 and 22 (Lao People’s Democratic Republic Peace Independence Democracy Unity Prosperity
18 December 2012)
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As indicated in the diagram, the laws and regulations pertaining to the EIA in Laos
are strong but there are deficiencies in how it is being enforced. Campbell, Suhardiman,
Giordano, and McCornick conducted a series of interviews with 38 government officials
from the Ministry of Energy and Mines (MEM), the Ministry of Natural Resources and
Environment (MONRE), who are charged with reviewing EIAs for hydropower projects in
Laos, and the Ministry of Planning and Investment (MPI), along with several regional
NGOs®**” and MRC donors.*®® The findings indicated that the EIA is heavily dependent on
the knowledge of the private body responsible for conducting the assessment.3%°
However, the technical and local knowledge needed to perform a critical review of the
EIA appears to be lacking — the EIA was unable to assess the overall impact and
implement efficacious measures to ameliorate harm because it did not consider all the

areas likely to be affected.*®

Matthews asserts that difficulties with the process of assessment are not
attributable to the laws and regulations but the haphazard way in which they have been
implemented and enforced, which is compounded by the clandestine nature of States and
the degree of corruption inherent within.*°* The Laos government’s inability to enact
effective measures to conduct and assess a large body of EIAs was also highlighted by
Foran, Wong, and Kelley. They attributed this to the rapid growth in foreign investments
in hydropower development projects, despite the existing legal mandate for EIAs in

Laos.*02

In the process of approving projects, there are also considerable weaknesses in
the degree of collaboration between local authorities and central government. This was
exemplified by the fact that the Xayaburi Project was approved by the GOL prior to
disclosure of the EIA, which is by no means an unusual outcome.**® Well-Dangs and
other scholars note that several projects are centrally approved before being transferred
to local authorities who are likely to abide by the decision. For instance, large-scale
investment projects such as dams and mines are often approved by the National

Assembly of Laos, which is guided by its ministries.*%* In a report by the World Bank,

397 The IUCN, the WWF, the Helevetus and the Village Focus International
3% The Asian Development Bank (ADB), the Australian Aid (AUS), the Danish International Development
Agency (DANIDA), the SIDA, the European Union, the Swiss Development Cooperation (SDC) and the World
Bank
399 | auren Campbell and others, 'Environmental Impact Assessment: Theory, Practice and Its Implications for
the Mekong Hydropower Debate' (2015) 4 International Journal of Water Governance 93-116
400 |pid
401 Nathaniel Matthews, 'Water Grabbing in the Mekong Basin -An Analysis of the Winners and Losers of
Thailand's Hydropower Development in Lao PDR' (2012) 5(2) Water Alternatives 392-411
402 Tira Foran, Timothy Wong and Shawn Kelley, 'Mekong Hydropower Development: A Review of
Governance and Sustainability. Working Paper. M-POWER Research Network ' (European Project EUWI-
ERANET funded by Ministry for Foreign Affairs of Finland, 11 October 2010 ) <https://splash-
era.net/downloads/mekong_report_part3.pdf> accessed 29 August 2019
403 |bid
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Region’
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Dusik and Xie found that EIAs in several countries in the region, including Laos and its
neighbours, were often carried out after final approval for a project had been granted, and

in some cases when construction had already begun.4°®

Furthermore, even though it is a legal requirement under Lao’s Environmental
Protection Law 1999, the IUCN asserted that there has been minimal public disclosure of
the EIA process for a multitude of proposed projects.*°® This severely impedes the ability
of the public to assess relevant information and make informed decisions on the projects
that are likely to impact them.

As a result of Laos signing the International Covenant on Civil and Political Rights
in 2009, international NGOs can now be granted a (revocable) license by the GOL to
work within Laos.*°” However, they are governed by a rigid set of regulations which
forbids them from travelling or interacting with the public unless they are monitored by the
authorities, and must submit information intended for public consumption to the
authorities beforehand.*%®

Hirsch, Miramuchi, and Torriti reported that in Laos there has been little
involvement by the public and NGOs in the EIA process, despite its stated aim to
enhance transparency and accountability;*% it is left to the instructed agency and the
developer to define the level of participation and the scope of the EIA.*1° It is often the
case that EIA reports are quickly approved by the GOL and the MONRE to accelerate the
investment process. In this sense, it constitutes a “rubber stamp procedure” to ensure the

legal requirements prior to the approval of proposed projects are met.*!!

3.6 In what ways is the EIA acknowledged under International Law?

3.6.1 Soft Law

With respect to laws that are not legally binding, the EIA was first referred to in UN
instruments concerning the development of shared resources and transboundary harm,

495 Jiri Dusik and Jian Xie, 'Sustainable Development—East Asia and Pacific Region (Discussion Papers):
Strategic Environmental Assessment in East and South East Asia: A Progressive Review and Comparison of
Country Systems and Cases' (World Bank, June 2009) <https://www.integracons.com/wp-
content/uploads/2016/05/WB-Progress-Review-of-SEA-in-South-East-Asia.pdf> accessed 22 August 2019
406 JUCN, 'Mekong Region Water Resources Decision Making: National Policy and Legal Frameworks vis-a-vis
World Commission on Dams Strategic Priorities' (IUCN, 2006)
<http://cmsdata.iucn.org/downloads/mekong_region_water_resources_decision_making.pdf> accessed 15
August 2019

407 William Case, 'Laos in 2010: Political Stasis, Rabid Development, and Regional Counter-weighting ' (2011)
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15(2) The Journal of Environment & Development 184-201
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(2012) 47 Energy Policy 125-132
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two notable examples are the UNEP Goals and Principles of Environmental Impact
Assessment 1987, the aim of which was to motivate States to establish a national EIA
procedure and directly link this to the requirement of States to consult with and notify
others regarding harmful activities that may potentially affect them,**?2 and UNGA
resolution 2995 which recognised the importance of sharing technical data relating to
activities that may cause harm.*3

Despite its non-binding force, when soft law is embraced and practised by most
States, it may emerge into a new norm that is recognized by States leading to the creation
of a new customary norm or an emerging norm.*** Whereas Principle 17 and 18 of the Rio
Declarations are not legally binding, they help in the progressive development of the
emergence of a binding norm of the EIA obligation under international law.*** Throughout
the 1990s, the Principles have influenced many international treaties and international
organizations in adopting the practice of EIA in several fields of international
environmental law, including water law.4¢

3.6.2 Treaty Law

A wide array of Multilateral Environmental Agreements (MEAS) also promotes the
practice of EIA. For instance, the provisions in Article 4 of the UN Framework Convention
on Climate Change 199247, Article 14 of the Convention on Biological Diversity 1992418,
and Article 206 of the UN Convention on the Law of the Sea 19824!° all oblige States to
perform EIA for activities that are likely to have harmful effects that transcend boundaries.

To avoid, manage, and limit such transboundary impacts, Article 3(1)(h) of the
UNECE Water Convention stipulates that, with regard to water law, States have an
obligation to devise, adopt, and enact technical, economic, administrative, legal, and

financial measures to guarantee the application of EIAs and other relevant forms of

412 Goals and Principles of Environmental Impact Assessment 1987 UNEP Res. GC14/25, 14th Sess. (1987),
endorced by GA Res. 42/184, UN GAOR, 42nd sess., UN Doc. A/Res/42/184 (1987) , Goal 2, Goal 3 and
Principle 4

413 Co-operation between States in Field of the Environment. UNGA Res. 2995 (XXVII), UN Sess,. UN Doc
A/Res/37/7 (1982)

414 Alexander Anile, 'Law or Not?: Considering the Value of International Soft Law in Addressing
Environmental Problem' (2019) 4 Perth International Law Journal 21

415 Foo Kim Boon, 'The Rio Declaration and Its Influence on International Environmental law' (Dece mber 1992)
Singapore Journal of Legal Studies 347-364

416 Roger Matella and Kim Smaczniak, 'Introduction to Rio+20: A Reflection on Progress Since the First Earth
Summit and the Opportunities that Lie Ahead' (2012) 12(3) Sustainable Development Law & Policy 4

417 UN Framework Convention on Climate Change 1992 (adopted on 9 May 1992, entered into force on 21
March 1994) 1771 UNTS 107; 31 ILM 849 (1992) Article 4

418 UNEP Convention on Biological Diversity 1992 (adopted on 5 June 1992, entered into force on 29
December 1993) 1760 UNTS 79; 31 ILM 818 (1992) Article 14

419 UN Convention on the Law of the Sea 1982 (adopted on 10 December 1982, entered into force on 16
November 1994) 1833 UNTS 3; 21 ILM 1261 (1982) Article 206
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assessment.*?° Drawing on the UNECE Water Convention Implementation Guide*?*,
Mclintyre asserts that the implementation of an EIA functions as a precautionary measure
to avert or reduce any potential harm that may occur as a consequence of a proposed
project. This implies that the environmental effects of any proposed activities need to be

addressed at an early stage.*??

In accordance with Article 12 of the UN Watercourses Convention, all available
technical data and information, which includes the EIA, must accompany any notifications
or proposed projects whose effects may spread across multiple states.”?® This makes it
clear that this is a recommendation and not an explicit requirement.*?* As such, the EIA is
arguably a measure that complies with the “due diligence obligation” to avoid inflicting

significant harm set out under Article 7 of the UN Watercourses convention.*?

The Espoo Convention is the first multilateral agreement to set out bilateral
practices, procedures, and regulations pertaining to transboundary EIA.#?® For instance,
Article 2 stipulates that each State must ensure an EIA is carried out before any approval
is granted to a proposed activity listed in Appendix | as likely to have a significant

transboundary impact.*?’

When deciding whether to take part in EIA, States likely to be affected will find it
helpful to be given information on the likely transboundary impact at an early stage.*?® To

initiate early discussion, the information passed on by the State of origin could include

420 UNECE Convention on the Protection and Use of Transboundary Watercourses and International Lakes
1992 (adopted on 17 March 1992, entered into force on 6 October 1996) 1936 UNTS 269; 31 ILM 1312 (1992)
(UNECE Water Convention) Article 3(1)(h)
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October 2017) 1989 UNTS 309, 30 ILM 800 (1991) (Espoo Convention) Article 2
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accessed 2 July 2019
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useful details surrounding the EIA process, such as its scope, time frame, procedures,

and the dissemination of comments and contact details.*?°

3.6.3 Case Law

The judiciary element set out by the ICJ under general customary international law
when making its judgment in the Pulp Mills case stipulated that an EIA is now a legal
requirement in cases where proposed activities are likely to have a substantial effect on a
shared resource across boundaries. Failure to carry out an EIA also means that
requirements with respect to due diligence, as well as prevention and vigilance, will not
have been met.**° In addition, the ICJ also stipulated that notification should be given
prior to States making a decision about a project based on the EIA it has received.*®! This
should be carried out before the project begins and then continue as the project
progresses.**2 Endorsing the opinion expressed by Judge Weeramantry, Boyle also
supported the implementation of an ongoing EIA on the basis that a considerable amount
of time may elapse between initial approval and subsequent implementation of the

project.**3

Although the ICJ did not apply the Espoo Convention to the Pulp Mills case
because neither State was party to it, it explained that to define the content and range of
their EIA, States must consider the type and size of the proposed project, its potentially
harmful effects on the environment, and exert due diligence while doing so. *** However,
closer scrutiny indicates that the ICJ supported the implementation of transboundary EIA.
Thus, this case shows that according to customary law, it is up to the States to delineate
the content of domestic EIA, but consideration should always be given to the

transboundary impact.**

In San Juan River Jointed (Costa Rica v Nicaragua; and Nicaragua v Costa Rica)
Case,*®%the ruling of the ICJ was that, for all activities, the obligation to exercise due
diligence and avoid significant transboundary harm initiates responsibilities to implement
to an EIA and carry out appropriate notification and consultation.**” Thus, the ICJ’s

429 |bid pp. 8-13

430 Case Concerning Pulps Mills on the River Uruguay (Argentina v Uruguay) (Judgment) [2010] ICJ Rep (20
April 2010), Paragraph 204

431 |bid, Paragraph 120
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434 Pulp Mills on the River Uruguay (Argentina v. Uruguay) [2010] ICJ Reports, (Judgment) General List No
135, 20 April 2010 (International Court of Justice), Note 6, Paragraph 205
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Rep 665
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acknowledgement of the need to conduct an ongoing EIA prior to the commencement of
a project,**8incorporates the fact that these obligations are triggered by a specific set of

requirements.*3°

Firstly, before an EIA is performed a State must initially assess whether significant
transboundary harm is likely to be inflicted on the environment of another State.*4%44! This
imposes on the State an obligation to initially assess the risk of any project they are

proposing to implement.*4?

Secondly, the obligation to carry out an EIA is then initiated if an objective
assessment of all pertinent factors suggests such a risk exists.**3If there is no evidence of
a risk, no obligation is imposed on the State to perform an EIA.444

Thirdly, if the risk of significant transboundary harm is confirmed by the EIA, the
proposing State must notify and consult with other States likely to be affected in order to

ascertain the measures that need to be undertaken to avoid or ameliorate the risk.**®

For instance, environmental studies, reports, and a wide range of expert evidence
reviewed in the case of Costa Rica v. Nicaragua (Dredging of the Channel) resulted in the
ICJ ruling out the risk of significant transboundary harm; this meant Nicaragua was under
no obligation to carry out an EIA.%*¢ As such, it had not contravened its obligation to
exercise due diligence and did not need to consult or notify Costa Rica.**’

By contrast, in Nicaragua v. Costa Rica (the Road case), the ICJ exerted its own
judicial authority to assess the risk by consulting the legal criteria in the Pulp Mills case
(type, size, and context of the proposed project). The Court then ruled that the risk of

significant transboundary harm in constructing the road was enough to warrant

the 2322nd Meeting, The Law of the Non-Navigational Uses of International Watercourses, U.N. Doc.
A/CN.4/L.489 reprinted in [1993] 1 Y.B. INT'L L. COMM'N 169, 4, U.N. Doc. A/CN.4/SER.A/1993. In the
Report of the Commission to the General Assembly on the Work of its Thirty- Second Session, The Law of the
Non-Navigational Uses of International Watercourses, A/CN.4/SER.A/1993/Add.1 (Part 2), reprinted in [1993]2
Y.B. INTL L. COMM’N 89, the ILC also asserted that an adverse effect or harm that is “not negligible but which
yet did not necessarily rise to the level of ‘substantial’ or ‘important” is considered “significant.”
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Environmental Law' (2016) (2016) 75(3) Cambridge Law Journal 445
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performing an EIA, which Costa Rica then failed to do.**® This should not be viewed as
implying that the discretion of the Court is required in such cases, as the responsibility
should remain with the State proposing to implement a project.**° It is generally extremely
challenging for a judicial Court to assess scientific evidence and draw a conclusion on the
potential risk of harm. Should it be required to do so, Article 50 of the Statute enables the
ICJ to recruit scientific experts to provide them with valuable information that will support

them in their investigation.*5°

In sum, although a State is allowed to implement activities within its borders, it
also bears a due diligence obligation to ensure it takes all suitable measures to avoid
such activities inflicting serious harm on the environments of other States.*%! With the
emphasis on conduct rather than outcomes, if a potential risk of significant harm is later
identified, the State can be held liable for failing to act, even if no harm has actually been
inflicted.*>? According to customary international law, it is up to the State to shape its own
domestic legislation, including the breadth, content, and protocol of any EIA that may be
applied.**® The ICJ has nevertheless issued a strong recommendation that a domestic
EIA must consider the type and scale of any proposed project, including any damaging

effects it may have on the environment, and exercise due diligence in so doing.*>*

3.6.4 EIA in a Transboundary Context

To extend domestic obligations whilst avoiding extraterritorial-discrimination, Knox
proposed taking the transboundary impact into account as part of an overall
assessment.**® The theory of EIA “in a transboundary context” suggests that

transboundary EIA comprises two mutually supportive legal principles.*°®
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The first is the “prevention of harm” whereupon a State must implement
appropriate measures to prevent activities conducted within its border from inflicting
significant harm on other States.**” Based on this principle, EIA is perceived by
customary international law as means by which State can obtain knowledge, identify the
potential consequences, and evaluate the overall effects of any proposed project.**® As
noted previously, the obligation of a State is to take reasonable measures to prevent
harm, and therefore pertains to conduct rather than outcomes.*%° This can render
international law somewhat imprecise because a State cannot be held liable for
unforeseen or unknown harm when it has exercised due diligence, even though actual

harm may have been caused.*5°

The second principle is that of “non-discrimination”, which holds that a State must
apply forms of protection identical to those it applies in its own territory to other States to
avoid potential harm.*! A slight flaw exists in this principle, however, in that the State of
origin is only obliged to apply ‘procedural rights’ to the public in other States to the extent
that it does so in its own jurisdiction.*¢2 Thus, if major projects are not subject to public
consultation and an EIA, then, in accordance with the “non-discrimination” principle, the

same rule applies to the affected States and their public.4¢3

To ensure environmental effects on other States are considered at a domestic
level, Marsden, Albrecht and Knox suggested that States could agree to establish
bilateral and multilateral agreements that bind all Parties to precise obligations regarding
the standard procedures that need to be followed when implementing a domestic EIA
process, which includes consideration of the impact on other States.*%* The development
of mechanisms that facilitate and enhance the role played by domestic EIA law has been
led by The Espoo Convention, and this has included a consideration of how EIA can be of

use with respect to transboundary harm.
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3.7 In what ways can the Espoo Convention be utilised as a reference source to
enhance the current implementation of EIA within the LMB?

There are several reasons why The Convention on Environmental Impact
Assessment in A Transboundary Context 1991 (Espoo Convention) has been selected as
an example of best practice in this study. Firstly, the Espoo Convention was created and
operates in accordance with the principles of the UNECE. It is predicated on essential
non-binding customary law under Principles 17 and 18 of the Rio Declaration.*5®
Furthermore, if a possible risk of transboundary harm is identified, the practice of the
Espoo Convention ensures that foreign impacts and actors are considered part of the
domestic EIA process.*¢® Entering into force on 27 June 1997, the Espoo Convention is
the first international treaty to establish in depth the procedural responsibilities of States

performing a transboundary EIA early on in the planning of projects.*¢”

Secondly, with the aim of becoming a ‘global instrument’, all members of the UN
beyond the UNECE region can be patrties to the Espoo Convention, even though it is a
European legal instrument.*®® Christian Friis Bach (UNECE Executive Secretary at the
time) asserted that this will further promote the EIA as a crucial tool for ensuring
sustainable development and would help to close a vital gap in international law.46°
Among those countries that have been enthusiastic about the prospect of adopting or
developing transboundary EIA in accordance with the Espoo Convention are Asian
States such as Vietnam, Indonesia, Japan, Korea, and Mongolia, along with Middle
Eastern States such as Iran and Irag.*’® By the end of 2019, the 45 Parties to the Espoo
Convention included UNECE Member States, the EU, and the Central Asian States of
Armenia, Azerbaijan, Kyrgyzstan, and Kazakhstan. In addition, Russia, the US, and
Canada are signatories to the Convention but are awaiting ratification. In line with its
stated global ambition, Parties to the Espoo Convention therefore originate from the

continents of Europe, Asia, and North America.*"*
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Thirdly, the UNECE Espoo Secretariat has supported the development of future
transboundary EIA within the Mekong region.*’? Whilst attending the Mekong2Rio:
International Conference on Transboundary River Basin Management 2012 in Phuket,
Thailand*”®, a recommendation was made by Koivurova and Nguyen Van Duyen (the
specialist on environmental governance for the MRC) that transboundary EIAs should be
adopted by LMB States in line with the Espoo Convention to supplement the MRC
PNPCA protocol.*™

This part of the chapter provides a legal analysis of how essential processes
within the Espoo Convention can be utilised to support and enhance this process. It
comprises eight sub-sections: (i) screening, (ii) scoping, (3) notification, (iv) public
participation, (v) conducting the EIA, (vi) consultation between States, and (vii) final

decisions.
3.7.1 Screening

Screening refers to the decision made by a State regarding whether an EIA needs
to be carried out for the proposed project. In accordance with the threshold of harm under
international law, national EIA law in Laos, Cambodia, and Thailand holds that an EIA
only needs to be performed when there is potential for significant transboundary harm.
Less severe harm to the environment can be addressed by conducting an IEE.*”® The
situation in Vietnam is a little different as it outlines the activities requiring an EIA without

using the term significant, although details on actual practice are lacking.*"®

Similarly, Article 2(3) of the Espoo Convention*’” provides a list of activities
deemed to have a significant and negative transboundary impact and thus in need of an
EIA, including large-scale dams.*”® This helps avoid any complex disputes regarding the
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October 2016)
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threshold of harm. Inclusion of activities currently outside the list is based on factors such

as the location, size, and nature of any potential project.*”®

This process along with the criteria listed in Article 2(3) of the Espoo Convention
will assist LMB States in determining whether an EIA should be conducted for proposed

projects such as large-scale dams based on their transboundary impact.
3.7.2 Scoping

At the moment, the extent and content of the EIA report and the information it
includes are not provided within the practice of EIA in LMB States. For instance, the EIA
for the Xayaburi Project only evaluated an area 10 kilometres downstream. There was a
lack of information on sediment flow, fisheries, and the effect on people living in the
neighbouring countries along the river and the ecosystem. This gave rise to arguments

regarding the size of the geographical area covered and the content of EIA documents.

Appendix Il of the Espoo Convention lists the issues that should be addressed in
this documentation. This includes a description of the proposed activity and its primary
objective; suitable alternatives with respect to location, technology, and so on; possible
impact on the environment; mitigation measures; key methods, environmental data, and
underlying assumptions; gaps in knowledge; information on how to monitor and manage

projects: proposals for a post-project analysis; and a non-technical summary.*€°

This will assist LMB States in delineating which areas have to be covered and

what information must be contained in the EIA.
3.7.3 Notification

The non-discrimination principle is applied in Article 3(1) of the Espoo Convention
by stipulating that the State proposing to implement an activity likely to have a significant
and adverse transboundary impact must inform other States likely to be affected as soon
as possible.*8! Specifically, this means the point at which the EIA procedure starts “82 and
is more exact than the use of the term “timely” within the PNPCA.

The specific content of such a notification is also set out in The Espoo convention.
This includes information on the proposed project, its potential impact on other countries,
the plan and schedule for the EIA, what a particular decision means, and the timeframe
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for providing a response.*® In the unusual instance where the national legislation of a
State of origin permits its citizens to participate in the EIA process at an extremely early
stage, then a simultaneous ‘early notification’ should be sent to other States (and their

citizens) likely to be affected by any proposed activities.*8

Thus, the Espoo Convention differs from the PNCPA in requiring all those affected

to be informed and for a joint notification to be made before the EIA is performed.
3.7.4 Public Participation

As such, the rights of the public of States likely to be affected by proposed
activities are deemed equivalent to those of the State of origin“®®; which has an obligation
to notify such Parties of any potential impact and ensure they are able to express their

views through the relevant ‘competent authority’.48¢

Within the Espoo Convention, the term ‘public’ in Article 1(x) was extended to
encompass NGOs, other associations, non-State actors, and people of ethnic minority
groups in line with national practice and legislation. The comments and views of the
public in both the State of origin and the public of affected States are thus given equal

weighting in any final decision made on a project.

Although no details are provided as to what information the public should receive,
Article 3(5) asserts that it should encompass details on the EIA process, such as the
timeframe for submitting comments, details on the proposed project, and the potential for
a significant and adverse transboundary impact.#®” Such information should be written in

the native language of recipients and be non-technical in nature.*® Legislative and
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scientific expertise should also be called upon as required, along with NGOs and

members of the public who have particular skills or knowledge.*#°

Participation can be interactive (e.g., negotiations, mediation workshops,
monitoring and co-managing the project), consultative (e.g., public hearings and open-
houses), or passive (receiving information).#°® Methods of participation may therefore
include sending feedback and opinions via e-mails and letters to designated contacts,
giving interviews, answering questionnaires, attending public hearings, voting to make a
decision, and monitoring both the risk and impact of the activity.

To prevent misunderstandings and avoid conflict between Parties, open
communication should be promoted from the outset. Following their participation, the
views and opinions of the public should be collected and passed to the relevant authority
prior to the final decision being made (Article 4(2)).%°* To ensure the process of
participation is both transparent and accurate, the competent authorities of affected
States should also be sent copies of all the relevant information.*%2

Through the transboundary EIA process, the Espoo Convention promotes
engagement between the State and public of another State. Through its cross-border
power, the Espoo Convention thus operates on both State-to-individual both and State-to-
State levels.

3.7.5 Conducting an EIA

To accurately address the full impact of projects on other States, the
transboundary EIA needs to be extremely comprehensive. This entails providing the
environmental agencies and the instructed developer with all the materials needed to
perform an assessment of the impact on both the State of origin and affected States, and
to include both scientific evidence and public views and comments.
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Given the potential size of a transboundary project, a joint EIA may be performed
by the environmental agency and the developer. This involves preparing a joint
environmental report on the overall impact of the entire project and a separate national
report that is passed to each State at a later stage. The legal basis for States to carry out
a joint EIA through current or new bilateral or multilateral agreements is set out in Article
8 and Appendix VI (2)(g) of the Espoo convention. 493

3.7.6 Consultation Between States

Once the EIA documentation is complete, an obligation is placed on the State of
origin to consult with the affected States regarding the possible impact of any proposed
project and the measures that can be taken to ameliorate this.*** The outcomes and any
additional conditions that arise from such consultations should be considered when
making the final decision and with respect to any obligations set out in the future.**> To
ensure such consultations are productive, consideration should be given to the
monitoring of the project before and after construction, and the nature of a post-project
analysis.**® All concerned States should then be sent details regarding the outcomes of
the consultations and the agreements made. These should then made available to the

public as part of the final EIA documentation.

3.7.7 Final Decision
When making a final decision as to whether to proceed with the project, the State
of origin takes into consideration the EIA result and the comments submitted by the

affected States and their respective publics (Article 6(1)).#°” However, even if both public
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accessed 10 March 2017, p.24

49 Neil Craik, The International Law of Environmental Impact Assessment (Cambridge Studies in International
and Comparative Law, Cambridge University Press 2008) (Note 18), pp.153-155
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comments and the EIA are negative, the State of origin is not obligated to cancel a
project; it can still proceed if it wishes.*%® To strengthen trust between Parties and ensure
the process is suitably transparent, details on the final decision, along with an explanation

as to how it was reached, should be sent to the affected States and their publics.*%®

Thus, to enhance EIA practice in the LMB, the Espoo Convention plays an
essential role in explicitly detailing the procedural obligations under which the EIA should
be performed. This entails addressing the overall effect of the project through processes
of public participation and consultation with all relevant Parties. LMB States are assisted
in delineating the breadth and content of the EIA through the criteria for activities deemed
at potential risk of significant transboundary harm and the listing system contained within
the Espoo Convention. Also listed are the information and data that need to be included
in EIA documentation that will be simultaneously sent to the public of the State of origin
and the public of the affected States as part of the process of notification and

consultation.
3.8 Conclusion

Where a risk exists that a proposed project may exert a significant and adverse
transboundary impact, international law stipulates that States are obliged to carry out an
EIA. States have the power to shape their own domestic legislation under general
customary international law, which includes delineating the exact content, scope, and
procedures of an EIA.5, Nevertheless, the ICJ stipulates that such an EIA should
consider the size, nature, location, and extent of any proposed project with a view to
ascertaining its transboundary impact and potential effect on the environment 5°* while

exercising due diligence.>%?

No formal agreement for a transboundary EIA currently exists in the LMB, even
though the expansion in the number of large-scale hydropower projects taking place
means there is little doubt such projects will increasingly have transboundary impacts.5%

Nevertheless, certain components of a transboundary EIA have been established as the

pursuant to Article 3, Paragraph 8 and Article3, Paragraph 2, and the outcome of the consultations as referred
toin Article 5.”
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25 February 1991, entered into force on 10 September 1997, second amendment entered into force on 23
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PNPCA initiates notification and consultation between States.>%* However, some LMB
States have their own EIA law and do not need transboundary EIA. Consequently, the
disparate range of domestic EIA laws in LMB States makes it challenging for them to
reach agreement on the areas that need to be covered in an EIA, what should be
included, and how it should be implemented with respect to large-scale hydropower

projects.

The adverse effects of such projects in the LMB can, however, be addressed by
drawing on best practice under the Espoo Convention. In this respect, the development of
a transboundary EIA in the Mekong Basin is a process in which potentially affected
States are involved in both decision-making and the EIA. Furthermore, fully taking into
consideration areas across the border that are potentially affected enhances the accuracy
of the anticipated outcomes projected by the EIA. In response to the 2003
recommendations made by the JC to adopt and apply a transboundary EIA within the
LMB, the MRC set to work drafting a transboundary EIA. Thus, in 2009, the
Environmental Law Institute of the MRC developed its Draft of transboundary EIA
Framework.>% The most recent version of this document (as of 25 September 2018) is
the Guidelines for Transboundary EIA in the Lower Mekong Basin®® If this comes into

force it will supplement the procedures of the PNPCA.%07
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Chapter 4

Public Participation: Access to Information, Participation, and Access

to Justice

4.1 Introduction

Public participation can be defined as a process in which the public (individuals,
representatives, groups and organizations) who have an interest in or will be affected by a
decision, take part in the decision-making process through information supply,
consultation and active involvement.5°® Under international environmental law, the
recognition of procedural rights of the public to gain access to information, public
participation and access to justice in environmental decision-making is now acknowledged
in both soft law and international treaties as a part of the discourse to sustainable
development, for it is considered to be a crucial factor to ensure transparency in
governmental decision-making on environmental projects and activities.*® Therefore, as
emerging norms, procedural obligations of the States to notify and consult in
environmental law are no longer restricted to State-to-State obligations but also include
obligations of States to individuals to provide them with access to information, public
participation before the authorization and implementation of the environmental projects

and activities.>1°

In respect of the Xayaburi project, during the PNPCA process, regional and
national prior consultation reveal some problems and challenges in the implementation of
the practice on public participation in the MRC and Lower Mekong Basin (LMB) States.
The Stakeholder Consultation Report on the Xayaburi Dam addresses the inadequacy of
the project documents and studies submitted, and the limited time and period for public
participation, particularly for the affected communities.>!! Even though legal claims can be

508 Allistair Rieu-Clarke and others, 'The Science-Policy-Stakeholder Interface and Stakeholder Participation' in
Geoffrey Gooch and Peter Stalnacke (eds), Science, Policy and Stakeholders in Water Management: An
Integrated Approach to River Basin Management (Science, Policy and Stakeholders in Water Management:
An Integrated Approach to River Basin Management, Earthscan 2010) 31; Kate Brottrielle and Marie-Claire
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Working Paper in the Centre for International Sustainable Development Law (CISDL) Recent Developments in
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509 Klaus Bosselmann, The Principle of Sustainability: Transforming Law and Governance (Routledge 2008)
216; Alan Boyle, 'Human Rights and the Environment: Where Next?' (2012) 23(3) European Journal of
International Law 613-642; Marcos Orellana, 'Governance and the Sustainable Development Goals: The
Increasing Relevance of Access Rights in Principle 10 of the Rio Declaration' (2016) 25(1) Review of
European Community & International Environmental Law 50-58

510 David Ong, 'Procedural International Environmental Justice? The Evolution of Procedural Means for
Environmental Protection: From Inter-State Obligations to Individual-State Rights' in Duncan French (ed),
Global Justice and Sustainable Development (Global Justice and Sustainable Development, Martinus Nijhoff
2010) 137-166

511 MRC, 'Procedures for Notification, Prior Consultation and Agreement: Prior Consultation for the Proposed
Xayaburi Dam Project. Prior Consultation Project Review Report (Volume 2): Stakeholder Consultations
related to the Proposed Xayaburi Dam Project ' (Mekong River Commissiom (MRC), 24 March 2011)
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brought by the affected public whose participation rights have been violated, the citizens
of the LMB States hardly ever challenge the hydropower developments in domestic
courts.%*? No lawsuit has been brought against the State in Cambodia, Laos or Vietnam;
only one case regarding the Xayaburi project was brought before the Administrative Court
in Thailand.>*® This case is considered the first community-filed lawsuit in the region
related to dam building on the Mekong River and the first lawsuit on a transboundary

project.>4

In promoting the adequate and meaningful public participation in environmental
decision-making related the large-scale hydropower development projects in the LMB, the
aim of this Chapter is to recommend what may generally be considered international
standard and best practice on public participation. The overall structure of this Chapter will
be divided into 5 sections which will address the issues and answer the following the
research questions on: What is the current approach of the MRC on public participation,
with a specific focus on the rights of the affected public to get access to information and to
partake in the decision-making process? What are the issues and challenges in the
implementation and practice of public participation as part of the decision-making process
in the Xayaburi Project? Is public participation recognized as a “procedural right” under
international law? How can the Aarhus Convention, as the most advanced legal
instruments on public participation, be used as a source of reference to help with the
interpretation, filling in the gaps and improving the clarity and transparency of the current
practice of public participation?

4.2 What Is the Current Approach of the MRC on Public Participation, With A
Specific Focus on the Rights of the Affected Public to Get Access to Information

and to Partake in the Decision-Making Process?

Neither the 1995 Mekong Agreement nor the PNPCA Procedures make an explicit
reference to the obligations of the riparian States towards non-State actors, particularly
not to the potentially affected public and their procedural rights to get access to
environmental information and to partake in the decision-making process regarding the
proposed hydropower projects in the Lower Mekong Basin (LMB). However, following the
adoption of the 1995 Mekong Agreement, the Mekong River Commission (MRC) began to

512512 Ben Boer and others, The Mekong: A Socio-Legal Approach to River Basin Development (Earthscan
Studies in Water Resource Management, Earthscan from Routledge 2016) 180

513 Business & Human Rights Resources Centre, 'The Landmark Xayaburi Dam Case in Thailand: What Is At
Stake?' 2015) <https://www.business-humanrights.org/en/the-landmark-xayaburi-dam-case-in-thailand-what-
is-at-stake> accessed 20 March 2019

514 Pianporn Deetes and Sor Rattanamanee Polkla, 'PR - Mekong Villagers To Appeal Xayaburi Court Case
Decision' (International Rivers,, 25 december 2015) <https://www.internationalrivers.org/resources/9233>
accessed 10 November 2018
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contemplate public participation and participatory policies.*® In 1996, the MRC Joint
Committee (JC) commissioned the Thailand Development Research Institute (TDRI) to
undertake a Study on Public Participation in the Context of the MRC®'® between 1996-
1998, which then led to its adoption of the Secretariat Report on public participation at the
9" Meeting of the JC in 1999.5%7

In Public Participation in the Context of the MRC®*8, the MRC defines public
participation as ‘a process through which key stakeholders gain influence and take part in
decision making in the planning, implementation, monitoring and evaluation of MRC
programs and projects.”®'® From this definition, it could be inferred that, the so-called
“‘public” within the context of the MRC, in a broad sense, is taken to refer to “stakeholder”
in the plans and programmes on the development activities.>?° As such, the MRC has
adopted a wide-ranging definition of stakeholder as ‘any person, group of institution that
has an interest in an activity, project or program. This includes both those intended
beneficiaries and intermediaries, those positively affected, and those involved and/or
those who are generally excluded from the decision-making process.?! For clarification,

the MRC categorizes stakeholders into five main types:

0] directly affected people (who live or work where the project will be located);
(ii) indirectly affected people (who live nearby or use resources from the project area);
(iii) public sector agencies (ministries, provincial or local government, government

mandated mass organisations);

(iv) private developers (private companies with a direct investment in the project) and
their subcontractors and financiers;

) others (donors, NGOs with a stake in the project, external advisors, the business

sectors).5??

With a broad range of stakeholders, the MRC has adopted a “participatory
approach” in the work of all its core programmes and sector programmes, which consist of
the Basin Development Plan, the Water Utilisation Programme, the Environment
Programme, the Flood Management and Mitigation Programme, the Fisheries

Programme, the Navigation Programme, the Agriculture, Irrigation and Forestry

515Qliver Hensengerth, 'Transboundary River Cooperation and the Regional Public Good: The Case of
Mekong River' (2009) 31(2) Contemporary Southeast Asia 328-329

516 MRC, 'Public Participation in the Context of the MRC' (Mekong River Commission (MRC), 1999)
<http://www.mrcmekong.org/assets/Publications/policies/Public-Participation-in-MRC-context.pdf> accessed 2
November 2018

517 Yasunobu Matoba, 'Stakeholder Participation and Mekong River Commission' (Mekong River Commission
(MRC), 1999) <http://lwww.mekonginfo.org/assets/midocs/0003654-society-stakeholder-participation-and-
mekong-river-commission.pdf> accessed 1 November 2018
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the Secretariat Report on public participation at the 9th Meeting of the JC in 1999.
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Programme, and the Hydropower Programme through the collaboration with both internal
and external stakeholders with the support of the Task Group and Expert Group.># Since
the MRC does not differentiate between specific activities and general plans, programmes
and policies, it appears that the term “projects” is meant to include both specific proposed
projects initiated by the riparian States and developers, and projects run by the MRC

Secretariat as parts of various programs and plans.®?* In contrast, under the Aarhus

convention, public participation on specific proposed environmental projects and activities

are only open to the “public concerned”.>?®

With reference to the MRC’s publication on Public Participation in the Lower
Mekong Basin, the MRC puts stakeholders into two groups:

Internal stakeholders are government bodies in MRC structures such as the MRC
Council, Joint Committee, the MRC Secretariat, the National Mekong Committees and their

Secretariats, and the principal line agencies in each member country.52

External stakeholders are non-state bodies such as NGOs, implementing partners, civil
society organisations, policy advocators, research institutions, individuals, the media and
other groups who have interests or stakes to lose or gain. They are the ones who can
contribute information, views and their perspectives in discussion in development

planning.5?’

It could be observed that, within the context of the MRC, the term “public
participation” is used interchangeably with “stakeholder participation”. This indistinctness
could be confusing because it simply puts the public within the large pool of stakeholders.
While the MRC stakeholder participation focuses on the consultation among the MRC
institutional bodies, the National Mekong Committees (NMCs), governments agencies,
private developers, business sectors, donors and experts; the MRC, according to
Chenoweth, Ewing and Bird does not engage directly with the “public” and the local
communities that would be potentially affected by the development plans and projects on
the Mekong River Basin.>?® Within the context of the MRC, the” affected individuals” are

523 MRC, 'Public Participation in the Lower Mekong Basin' (Mekong River Commission (MRC), 2005)
<http://www.mrcmekong.org/assets/Publications/governance/Public-Participation.pdf> accessed 3 November
2018

524 MRC, 'Stakeholder Analysis for the MRC Basin Development Plan Programme Phase 2 (BDP2):
Complementary Document to the Stakeholder Participation and Communication Plan for the Basin
Development Planning in the Lower Mekong Basin' (Mekong River Commission (MRC), March 2010)
<http://www.mrcmekong.org/assets/Other-Documents/BDP/BDP-SHA-Final-Mar-2010.pdf> accessed 10
November 2018

525 UNECE Convention on Access to Information, public Participation in Decision-Making and Access to
Justice in Environmental Matters 1998 (adopted on 25 June 1998, entered into force on 30 October 2001)
2161 UNTS 447; 38 ILM 517 (1999) (Aarhus Convention) Article 2(5)
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considered as “external stakeholders” because the MRC takes a stance that it is only
directly accountable to the four riparian States and not to the general public; the public is

not the responsibility of the MRC but that of its member countries.’s?°

On the other hand, Renn argued that the term stakeholders should, in fact, be
differentiated from “directly affected public”, for the former, in a broad sense, means
“general public” and those who may have financial and political interests in the project.>*
To him, the “directed affected public” are not “general public” or “observing public” (i.e.,
the media, politician, military/ police officers, cultural elites and world leaders).%*! Similarly,
Jonsson and Pahl-Wostl explain that public participation, in a narrow sense, essentially
has a more specific definition which usually refers to participation by non-State actors that
include individuals, communities and NGOs who are potentially affected or have an

interest in the relevant activities and plans.>*

There are four levels of public participation process under the MRC: (i) information
gathering, (ii) information dissemination, (iii) consultation, and (iv) participation.>*® The first
level is “information gathering”, the stage at which information such as social, cultural,
economic and political factors and local knowledge are gathered from the public and local
communities.>** The second stage is “information dissemination” where information
regarding the project and its implications are disseminated to public.5% At the third stage,
through “consultation”, the public will be given opportunities to discuss and negotiate their
needs and preferences on the proposed projects and activities.>*® The final stage is
“participation” where the public can contribute their ideas and recommendations on the
proposed projects and policies.>*" It is during this stage that projects, policies and
everyday resource decisions are put into practice, and costs and benefits are allocated. It
is not uncommon that the output of this stage will almost always be political in the sense
that as to how far and to what extent the public’s opinions and comments will be taken into
consideration for the final decision is entirely up to the administrative bodies.

These stages of participation somewhat reflect Arnstein’s ladders of participation

at the tokenism level where the methods of informing, consulting and participating are

529 Mai-Lan Ha, 'The Role of Regional Institutions in Sustainable Development: A Review of the Mekong River
Commission's First 15 Years ' (2011) 5(1) Consilience: The Journal of Sustainable Development 125,
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used.53® Consultation and participation allow the public to be involved in the decision
making-process e.g., to voice their opinions, give comment and feedbacks, attend the
meetings, give advice and recommendations on the matter®3; however, it is still the
government authorities that retains the ultimate power in making the final decision.>° A
consultation would not be deemed fruitful if there is no following through, especially when
the public’s comments and opinions are not acknowledged and taken into account for the
decision on the proposed plans and projects.>** Moreover, it remains unclear, how the
members of public are selected for the participation, who should be allowed to participate,
who should be excluded; and whether and how far their opinions and advices would be

taken into account for the decision.

To promote transboundary data sharing on the policies, plans, programmes and
projects, the MRC set up the Procedures for Data and Information Exchange and Sharing
(PDIES), which were implemented by the riparian States of the Lower Mekong Basin in
2001.5%2 One of its objectives is to ‘make available upon request, basic data and
information for public access as determined by the National Mekong Committees (NMCs)
concerned.”*® The PDIES provides general definitions for data, information and
knowledge based on their literal meaning and form but do not clarify what basic data and

information mean.>* It is ambiguous to determine what could be deemed as “basic”
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For the purposes of this Policy, the following terms are defined as they are in the MRC Procedures for Data
and Information Exchange and Sharing:

Data: Representations of facts, expressed as measurements or statistics, suitable for communication,
interpretation or processing.

Information: Data interpreted, processed and refined, and then displayed by the competent authorities having
ownership or possession thereof, which is required for exchange and sharing for the purpose of the
implementation of the Mekong Agreement.

Document: A piece of written, printed, or electronic matter that provides data and/or information and/or
knowledge.

Data processing tools: Software or interconnected suites of software to which the MRC holds propriety rights.

Knowledge: Awareness and understanding of a subject gained through the collation, organisation and
analysis of information, experience, study and consultation with other individuals. Knowledge within the MRC
may be held in policies, strategies, plans, guidelines, procedures, reports and other publications (hard copy
and electronic), decision support tools, or within individual people.

88



information and what are not; the NMC of each riparian State is left with a sole
discretionary power to decide on case-by-case basis.>* This is normally subject to the law
of the respective States, in particular concerning the national defence or security, and
commercial-in-confidence and copyright protection.’s*¢ Besides, there is no information on
the policy and legislation of the Member States on water-related proposed plans and
projects that are publicly available. Even though the data and information can be made
available to the public upon request, no timeframe is set for the reply period; the PDIES
do not provide any further detailed guidance as to how the public can make a request for

an access to or for a disclosure of the information.

The adoption of the Communication Strategy and Disclosure Policy (CSDP) in
2009 was a major step forward on the disclosure of the data and information held by the
MRC; it aims to enhance the transparency of the MRC through improving the
responsiveness of the MRC to its Member States, partners and stakeholders.%*” The MRC
believed that increased sharing of information can help ensure successful local
participation in decision-making, resulting in ownership of decisions by those engaged,*®
Under the CSDP, the MRC allows three levels of access to environment information held
by the MRC’s Secretariat: (i) unrestricted access to information that can be made
available to public in general; (i) restricted access to information that ‘may be provided to
a specific audience following appropriate approvals’; and (iii) restricted access to
confidential information.>*° In other words, there are certain types of data and information
that will not be made accessible and available for the public, such as internal
correspondence within the MRC; working papers or reports and project and programme
documents in progress; consultants’ reports before consideration by MRC or clearance by
the relevant stakeholders or other Parties; propriety information under copyright;
information which has been determined by Member States as being subject to laws and
regulations concerning national defence or security.>*° These restrictions mean that some
communications between the MRC and riparian States, and communications between

governments can also be marked as secret.

Under Article 24.C. of the 1995 Mekong Agreement, one of the functions of the JC

is ‘to regularly obtain, update and exchange data necessary to implement this

Publication: The action of making available data, information and knowledge, generally in the form of
documents, to a third party, so as to make them generally known and accessible
545 Procedures for Data and Information Exchange and Sharing (PDIES) 2001 (adopted by the Council on 1
November 2001 at its Eighth Meeting in Bangkok, Thailand), Section 4
546 Procedures for Data and Information Exchange and Sharing (PDIES) 2001 (adopted by the Council on 1
November 2001 at its Eighth Meeting in Bangkok, Thailand), Section 3
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Agreement.”®®! Article 24.E. also states that the Joint Committee can ‘assign tasks and
supervise the Secretariat as is required to implement the Agreement including the
maintenance of databases and information necessary for the Council and the JC to
perform their functions.”®>? The Secretariat is consequently required to maintain databases
of information as directed (Article 30.E.).>**The Secretariat is also required to perform an
information provision function to Member States and donors (Rules 5 and 11 of the
Revised Rules of Procedures of the Mekong River Commission Secretariat 2014).°%
Section 4 of the MRC Guidelines on Disclosure of Data and Information Knowledge 2015
provides that the Secretariat should also be a repository of knowledge on the Mekong and
inform the media and general public.>** The MRC has provided for a Communications Unit
within the International Cooperation and Communications Section whose tasks include
supervising and upgrading the MRC website.>*® Nowadays, accessibility to information is
made easier via the internet and online database through the MRC Information System
and Data Portal, website, multimedia, toolboxes and a master catalogue.>®” Though, it is
guestionable if local communities would have a true access to the data and information in
the areas where there is a limitation of access to the internet as well as the problem with
the language barrier. Yet, it could be seen that the PDIES and the Disclosure Policy of the
MRC simply focus on the information submitted to or held by the MRC Secretariat but not
on the information held by the NMCs and the governments of riparian States. For
instance, the implementation of PDIES in Thailand by the Thai National Mekong
Committee (TNMC) has been criticized for being influenced by its close connection with
other powerful government agencies, such as the Royal Irrigation Department and the
Electricity Generating Authority of Thailand (EGAT).5%®
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4.3 What Are the Issues and Challenges in the Implementation and Practice of
Public Participation as Part of the Decision-Making Process in the Xayaburi

Project?

4.3.1 At Regional Level

On 20 September 2010, the Government of Laos (GOL), through Laos National
Mekong Committee (LNMC), submitted the notification of its proposed Xayaburi
Hydroelectric Project to the MRC Secretariat, who then forwarded it to the Joint
Committee (JC) on 22 October 2010 before circulating it to other Member States later on
22 April 2011.5%° Despite the fact that PNPCA Procedures do not explicitly require
stakeholder consultation, the PNPCA Joint Committee Working Group (PNPCA JCWG)>%°
decided, on its first meeting on 26 October 2010, that stakeholder consultations should
also be included in the PNPCA process for the proposed Xayaburi Project.®®! The
inclusion of stakeholder consultations in the Xayaburi PNPCA process may well set a
precedent for the other proposed transboundary hydropower projects in the future.>®> The
PNPCA JCWG also concluded that public participation is a national matter of each State;
it should be taken in charged by the National Mekong Committees (NMCs) and the
governments of the riparian States.>®® This approach resonates with the Association of
Southeast Asian Nations (ASEAN) way that favours the non-interfering in the internal
affairs of the neighbouring States.** It should also be noted that the MRC does not act as
a “supra-national authority” but an institutional body whose roles are to facilitate the
cooperation, negotiation and conciliation among riparian States; it has no actual power to
legally enforce, override, or explicitly constrain sovereign decision-making at the national

level.565
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According to Section 5.3.1 d. of the PNPCA Procedures, one of the roles and
functions of the NMCs is ‘to facilitate any consultations, evaluation and site visit as
requested by the MRC JC for the proposed use.’®®® Consequently, the stakeholder
meetings took place under the NMCs, and public participation was conducted in
accordance with the requirements of the national law of each State.>®” The NMCs
possessed full discretion to decide how public participation should be organized and what
information should be made accessible to local communities at a national level.%%® For
each State has a different approach and policy on public participation, the MRC depends

pretty much on national governments as the communication interface at the local level.%°

The Prior Consultation Review Report of the Xayaburi Project showed that seven
national stakeholder consultations were held in each State during January-February 2011,
except in Laos where the projected is located.>”® The GOL claimed that it did not carry out
stakeholder meetings in Laos during the PNPCA process because public participations
had already been organized previously by the TEAM Consulting Engineering and
Management Co., Ltd. (TEAM Consulting Group) under the instruction of Ch. Karnchang
Public Company Ltd. (Ch. Karnchang) during the development of the EIA and SIA in 2007
and 2008 respectively.>”* As for Cambodia, Thailand and Vietnam, public participations
were held at two levels: among communities living downstream of the Xayaburi Project
that might be potentially affected, and among a wide-ranging public at national level.5"
There were some significant concerns and suggestions raised by the participants at the
stakeholder consultations on the impacts of the proposed Xayaburi Dam and stakeholder
consultation process. Many concerns were raised on the fish migration, agricultural

productivity, food security, sediment flow, the safety of the dam, and overall ecology and
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biodiversity of the LMB.5”3 The patrticipants pointed out that public participation should
have started at the beginning of the prior consultation process and not at the end of the
process; the participation should as well be taken place during the feasibility, planning,
construction and operation phases of the projects.>’* Furthermore, they made a request
for more detailed information and further studies on transboundary impact, social impact
and assessment of accumulative impacts on each downstream country, as well as the
mitigation measures and mechanism.>”® They considered the 6-month consultation period
to be too short to allow further in-depth studies and to allow the governments and project
developer to incorporate the public’s opinions and recommendations into account for the
final decision.>”® Most prominently, the participants demanded that ‘stakeholder
consultation process needs to be transparent, open and accountable. All documents
related to the projects, especially EIA need to be released to the public timely before the
stakeholder consultations take place in order to allow effective involvement.’s’” They
called for stakeholder consultations to involve more community people who will potentially
be affected by the proposed project.>’®Despite these suggestions and concerns raised at
the public consultations, the Laos Government took no follow-up action and just decided
to go ahead with the construction of the Xayaburi Project unilaterally.>”® This led to further
protests by civil society organizations and communities in some riparian States which
rendered Lao to solve the issues of fish migration and sediments by installing additional

fish passage.®®

The lack of transparency in the disclosure of information and public consultation
process in the proposed Xayaburi Project is one of the main issues in the Xayaburi Project
as addressed by NGOs and civil societies. When public consultation took place in 2011,
only the Project Feasibility Study was made available through the website developed by
the project developer at xayaburi.com; but other documents (including the information
regarding the EIA document) submitted to the MRC were not made available to the public
at the time.*8! Section 4 of the MRC Policy on Disclosure of Data, Information and

Knowledge indicates that project related EIA and similar reports should be made publicly
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available under prevailing national regulations.>®?However, in the States where national
law does not provide the disclosure of, and access to EIA document and environmental
information to the public domain it could be an obstacle to achieve transparency at the
regional level because the operation of the MRC also depends on the governments that
are members of its Commission.*® Whereas Section 3 of the PNPCA Procedures states
that transparency is one of its the key governing principles®®*, the PNPCA procedures
does not mandate how to enforce transparency to the decision-making process regarding
the proposed large-scale hydropower plants on the mainstream of the Mekong River that
are made by the governments of the riparian States at the national level*®®; hence
transparency largely depends on the good will of its member States.>® The Prior
Consultation Project Review Report reveals that, according to the PNPCA JCWG, any
submitted document related to the proposed Xayaburi Project ‘could only be released
and/or disseminated beyond the MRC framework with the official permission of the
submitting country, in this case the Lao PDR.*®” This is a downside in terms of the public’
s access to the information related the proposed hydropower projects, as the disclosure of
information and documents submitted for the PNPCA Procedures can be made available

to the public only with the permission of the State.
4.3.2 At National Level

This section of the Chapter focuses on public participation, access to
environmental information, and access to justice in Thailand because the Xayaburi Project
was the first community-led lawsuit in the region related to dam construction on the
mainstream of the Lower Mekong River.

In May 2011, the National Human Rights Commission of Thailand (NHRCT)
received a complaint from the Network of Thai People in Eight Mekong Provinces based
on the grounds that ‘the project lacked information disclosure and public participation,
including an Environmental Impact Assessment (EIA) and Health Impact Assessment
(HIA).”*® Five months after the Power Purchase Agreement (PPA) had been signed, on
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21 February 2012, the NHRCT organized a public hearing to get opinions and views from
the communities in Thailand who live along the Mekong River.*® It also contacted
Ch.Karnchang, Thai Ministry of Energy, and Thai Central Bank for a written testimony in
response to the complaint. After an investigation and the public hearing, the NHRCT
found that the EGAT and the Thai Government failed to disclose the PPA or any other
relevant information to the public before concluding the agreement.>® In fact, the PPA
was signed on 29 October, even before the consultation with the public.5°* Notably, there
is a lack of transparency in the decision-making process of Thai Government in signing
the PPA and in financing the construction of the Xayaburi Dam; the EIA prepared did not
include the transboundary impacts, and limited information is shared with the public before
the signing of the PPA.>°2 The NHRCT called for the Prime Minister to review the

implementation of the dam construction but this request was ignored.>

In August 2012, a group of thirty-seven villagers (together with a further 1,000
signatures of other villagers) from eight provinces®®* in the north-eastern part of Thailand
along the Mekong River submitted a claim before the Administrative Courts of the First
Instance against the Government agencies: the EGAT, the National Energy Policy
Council, the Ministry of Energy (NEPC), the Ministry of Natural Resources and the
Environment, and the Council of Ministers (Thai Cabinet) on three Counts.>%

1. The Power Purchase Agreement (PPA) concluded between the EGAT and the
Xayaburi Power Company Ltd. is an unlawful project and shall be revoked;

2. The resolutions adopted by the NEPC and the Thai Cabinet authorising the EGAT
to sign an agreement should be invalidated; and

3. The process of acquiring the electricity from the proposed dam is inconsistent with
both domestic law and international law:
(@) The PPA was concluded in a way that was contrary to the Constitution of the

Kingdom of Thailand, B.E. 2550 (2007) which provides a right of information
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and public participation to individuals and communities whose livelihood etc.
may be affected by the project or activity.

(b) The requirement to provide information was not fulfilled since the information
given was incomplete and inadequate and was not such as to allow the people
to apprehend those facts that may affect their livelihoods. In addition,
opportunities to participate were not ensured since public hearings were only
held in some areas, not all in eight provinces that are adjacent to the Mekong

River as required by domestic and international law.5%

In February 2013, the Administrative Courts of the First Instance rejected all three
Counts based on the ground that it did not have a jurisdiction to rule on this matter. In
March 2013 the Plaintiffs (the villagers) appealed the case to the Supreme Administrative
Court of Thailand on the grounds that the Defendants did not provide adequate
information related to the Xayaburi Dam that could have impacts on environmental quality
and health issues; and that all three consultations organized in Thailand did not reflect the
affected community thoroughly.>®’The Plaintiffs requested further information, such as the
survey data, transboundary impact assessment, resettlement plan, social impact
assessment; nonetheless the request has never been responded to and no reason has
been given.>*®The Defendants (the Government Agencies) argued that the public’s
request for the information could not be granted because the information belongs to the
Ch. Karnchang and the Xayaburi Power Co. Ltd. but not to the public or government
authorities; thus, the information cannot be disclosed without their consent.>%°
Consequently, this issue raises the question whether the private sector has the obligation
to disclose and provide information that is necessary for public participation. Although
some information is available on the website, it is provided in English; and access to

internet is some areas is limited.5°

In June 2014, the Supreme Administrative Court rejected the first two Counts but
accepted the hearing on the last Count on the right to participate and the right to be
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informed and consulted.®°! In granting the hearing of an appeal, the Supreme
Administrative Court made a reference to Section 66 and 67 of the Constitution of the
Kingdom of Thailand B.E.2550 (2007) (the 2007 Constitution).®°? It is the first time the
Court publicly acknowledged the transboundary impacts of the Xayaburi Dam, and the
threat posed by the project to the environment, livelihoods and community interest,

particularly in Thailand.5%

With regards to the rights of the public to participate in the making of
environmental decision, Section 66 of the 2007 Constitution confers the rights upon the
public, among other things, to participate in the management, maintenance and
exploitation of natural resources to the local communities.®** The public also has a right
under Section 67 of the 2007 Constitution to participate with the State in the preservation
and exploitation of natural resources and biological diversity and in the protection,
promotion and conservation of the quality of the environment for the sake of his well-being
and livelihood in a way that is not hazardous to his health and sanitary condition, welfare
or quality of life; this right must be protected appropriately.®®> Accordingly, the 2007
Constitution of Thailand requires that the environmental assessment and health impact
assessment must be carried out prior to the permission of any project or activity which
may seriously affect the quality of the environment, natural resources, biological diversity,
and health of individuals in the communities.®®® Furthermore, it is required that
consultation with the public and interested parties, as well as the opinions of an
independent organisation should been obtained prior to the operation of such project or
activity.5°” Finally, the public also has the right to bring a legal claim against the
government agency, State agency, State enterprise, local government organisation or

other State authority within a jurisdiction that person is protected.%®

This case is considered the first community-filed lawsuit in the region related to
dam building on the Mekong River and the first lawsuit on a transboundary project.% It
could be seen that the rights of the public protected under Section 66 and 67 of the 2007

Constitution of Thailand are similar to the “procedural rights” protected under the Aarhus
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Convention, the effect of which obliges the State to provide the public with access to
environmental information, to allow them to participate in making of environmental

decision that will affect them, and to provide them with access to justice.

However, on 25 December 2015, the Supreme Administrative Court delivered the
verdict finding that state agencies involved in the Xayaburi Dam had complied with
Thai law by disclosing basic information about the project on their websites; and that
the PPA was not regarded as project or activity; therefore, there is no need for them to
conduct a study, an assessment or consultation.®1° As a consequence of that, the
appellants filled the final appeal to the Supreme Court on 25 January 2016, and the
case has not yet been decided.®'* The final outcome of the case lies within the
jurisdictional power of the national court of Thailand; and it is beyond the scope of this

study.

4.4 How Public Participation Is Recognized As “Procedural Rights” under

International Environmental Law?
4.4.1 Soft Law

In contrast to customary international law which is legally binding and manifests
itself in the States’ practice on a regular basis over a period of time and rendered
obligatory (opinion juris), soft law is a quasi-legal instrument which does not have legally
binding force.®!? Still, soft law is, according to Dupuy and Barelli, considered as a legal
instrument created and negotiated by States during international conferences and
summits in a form of carefully drafted statements among member States with common
aims and goals to have some normative significance which intends to have influence on
the practice of States.®*® Examples of legal instruments classed as soft law are
Resolutions and Declarations of the UN General Assembly; Actions Plan, Goals, Agenda,

Codes of Practice, Guidelines, and Recommendations adopted by, international
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organizations such as the UNEP, FAO, IMO; as well as transnational networks and

regulatory bodies.®**

There are some advantages of soft law in the sphere of international environmental law
where soft law can serve as a flexible option for negotiation and cooperation among
Member States.®'> As opposed to treaty which is legally binding subject to ratification and
enforcement by States, soft law provides a more compromising commitment and

achievable goal based on voluntary compliance.®®

Public participation in international environmental law first appeared in the non-
legally binding international environmental instrument called the UN World Charter for
Nature in 1982. Paragraph 3 of the Charter states that:

All persons, in accordance with their national legislation, shall have the opportunity to
participate individually in the formulation of decisions of direct concern to their
environment, and shall have access to mean of redress when their environment has

suffered damage and degradation.5%”

A decade later, the participation principle was adopted in principle 10 of the Rio
Declaration in 1992 during the United Nations Conference on Environment and
Development"(UNCED), and informally known as the Earth Summit. By virtue of Article
10:

Environmental issues are best handled with participation of all concerned citizens, at the
relevant level. At the national level, each individual shall have appropriate access to
information concerning the environment that is held by public authorities, including
information on hazardous materials and activities in their communities, and the opportunity
to participate in decision-making processes. States shall facilitate and encourage public
awareness and participation by making information widely available. Effective access to
judicial and administrative proceedings, including redress and remedy, shall be provided.5*®
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In brief, the Rio Declaration laid down the three crucial elements of the
participatory procedures: access to environmental information, public participation in the
decision-making process and access to judicial and administrative process. Hunter,
Salzman and Zaelke also add that these three elements of participation are considered as
the “pillars of environmental democracy”.5° At the Earth Summit, and alongside the Rio
Declaration, Agenda 21 was created,; it provides a more specific detail of the target group
of publics that should be involved in participation: an equal participation of the people of
all groups in the community, without discrimination, before the implementation of the water

programs and development processes that may affect them.2°

4.4.2 Treaty Law

In respect of legally binding instruments, there are a few international
environmental treaties that contain provisions on public participation. For example, the
Convention on Biodiversity (CBD) 1992°?! recognizes the participation right of indigenous
people and local communities (Article 8(j)).62? Apart from scientific knowledge, traditional
knowledge and culture are valued as a contribution to the conservation and sustainable
use of biodiversity (Article 1).5% In essence, the CBD Convention encourages cooperation
between government authorities and its private sector to ensure the participation of local

people at all levels (Aricle10(c)).%%*

Public participation by local populations, NGOs and community-based
organizations (CBOs) was prominently emphasized in the UN Convention to Combat
Desertifaction in Those Countries Experiencing Serious Drought and/or Desertification,
particularly in Africa (UNCCD) 1994.5%5 Under Article 3(a) of the UNCCD, local
communities have the right the take part in the decisions on the design and
implementation of programmes to combat desertification and/or mitigate the effects of
drought.®?® Its preamble additionally stresses the importance of the role of men and

women and “major groups” played in the participatory process.®?” In brief, the UNCCD

619 David Hunter, James Salzman and Durwood Zaelke, International Environmental Law and Policy (4th edn,
Foundation Press 2007) 535

620 Agenda 21 (approved on 24 June 1992) UN GAOR, UN Doc A/CONF.151/26/Rev.1

621 The UN Convention on Bio Diversity, adopted on 5 June 1992, entered into force on 29 December 1993
(UN.Doc.UNEP/Bio.Div/N7-INC.S/4)

622 The UN Convention on Bio Diversity (the CBD Convention) 1992, Article 8(j)

623 The UN Convention on Bio Diversity (the CBD Convention) 1992, Article 1

624 The UN Convention on Bio Diversity (the CBD Convention) 1992, Article 10(c)

625 The UN Convention to Combat Dissertation in Those Countries Experiencing Serious Drought and/or
Desertification, Particularly in Africa (UNCCD) 1994, adopted on 17 June 1994, entered into force 26
December 1996 (UN.Doc. A/AC.241/27)

626 The UN Convention to Combat Dissertation in Those Countries Experiencing Serious Drought and/or
Desertification, Particularly in Africa (UNCCD) 1994, Article 3(a)

627 The UN Convention to Combat Dissertation in Those Countries Experiencing Serious Drought and/or
Desertification, Particularly in Africa (UNCCD) 1994, Preambles
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Convention (in particular, Article 22(7))52 promotes the participation of non-governmental
actors in efforts to advance the implementation of participation at all levels including

through partnerships.2°

Public participation is also included in some parts of the UN Framework
Convention on Climate Change (UNFCCC) 2015, known by another name as “the Paris
Agreement”.5% In its Preamble, the UNFCCC affirms the importance of education,
training, public awareness, public participation, public access to information and
cooperation at all levels on the issues of climate change.®®! As specified Article 6(8)(b) of
the UNFCCC Convention the Parties are urged to enhance the participation of both public
and private sectors in the implementation of their nationally determined contributions
through adaptation, finance, technology transfer and capacity- building.®*? For the
participatory process to be transparent, it is important that the Parties to the UNFCCC
Convention take into account vulnerable groups (e.g., indigenous people, youths and
people with disability), communities and ecosystems®23, as well as the traditional
knowledge and local system with a view to integrating adaptation into relevant
socioeconomic and environmental policies and actions (Article 7(5)).%** In reinforcing
public participation and access to information, Article 12 of the UNFCCC also calls for the

cooperation among Parties.®%°

As presented above, a number of MEAS recognize the connection between the
environment and human rights, such as the right to health and well-being, and the right to
participate in the environmental decisions. International law also recognizes the rights of
indigenous people, which encompasses the area where environmental rights and human
rights law collide.®3® Therefore, the rights of indigenous people to culture, knowledge,

food, and natural resources are also protected under both systems. 3’

628 The UN Convention to Combat Dissertation in Those Countries Experiencing Serious Drought and/or
Desertification, Particularly in Africa (UNCCD) 1994, Article 22(7)
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630 The UN Framework Convention on Climate Change (UNFCC) 2015, adopted on 12 December 2015,
entered into force on 4 November 2016 (UN.Doc.FCCC/CP/2015/10/Add.1)

631 The UN Framework Convention on Climate Change (UNFCC) 2015, Paragraph 10 of the Preamble
632 The UN Framework Convention on Climate Change (UNFCC) 2015, Article 6(8)(b)

633 Benoit Mayer, '"Human Rights in the Paris Agreement

' (2016) (2016) 6 Climate Law 109

634 The UN Framework Convention on Climate Change (UNFCC) 2015, Article 7(5)

635 Sébastien Duyck, 'The Paris Climate Agreement and the Protection of Human Rights in a Changing
Climate' (2015) (2015) 26 Yearbook of International Environmental Law 3

636 Division of Environmental Law & Conventions and United Nations Environment Programme under the
UNEP, 'Factsheet on Human Rights and the Environment' (UNEP, June 2015)
<https://wedocs.unep.org/bitstream/handle/20.500.11822/9933/factsheet-human-rights-
environment.pdf?sequence=1&isAllowed> accessed 24 september 2021

637 Dinah Shelton, 'A Rights-Based Approach to Public Participation and Local Management of Natural
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4.4.3 Case Law

In the Pulp Mills case, one of the arguments invoked by Argentina was that
Uruguay had failed to duly consult the communities (of Argentina) likely to be affected by
the construction of the Pulp Mills. According to Argentina’s submission, public consultation
is considered as a crucial element of the obligation to conduct a transboundary EIA.%%® By
basing its claim on the Espoo Convention, the ILC’s Draft Articles on Prevention of
Transboundary Harm from Hazardous Activities, Argentina did not, in its submission,
address public participation as a separate principle but as an element of the
(transboundary) EIA process.®*° The ICJ however ruled that no legal obligation to consult
the affected populations arises for the Parties from the instruments invoked by
Argentina.®*® According to the fact that neither Argentina nor Uruguay is a party to the
Espoo Convention, and that the Bali Guidelines are not binding.®*! In giving its judgment
ratione materiae, the ICJ limited itself only to the legal instruments submitted by Argentina
(i.e., the Treaty between Uruguay and Argentina, the Espoo Convention, the UNEP
Guidelines and the ILC’s Draft Articles) but did not examine beyond those instruments®+? —
the ICJ did not consider whether there was a customary norm for public participation but a
transboundary EIA in environmental decision. Rather than limiting itself to the treaties,
Argentina could have argued in the first place that there existed a customary norm for
public participation and the obligation to consult potentially affected individuals in

international law.

Neither did the ICJ confirm that the State has the obligation to notify and consult
potentially affected citizens (non-State actors) despite this subject not being disputed by
the Parties.®*® Hence, the right to information and consultation is exercised by the riparian
States but not automatically extended to their citizens.®** Because of that, if and to what
extent the affected individuals (especially those located outside their jurisdiction) should
be informed and consulted is left open to each States’ own discretion —this has caused

uncertainty in international law and practice.

In Europe, the European Court of Human Rights (ECtHR) and the Court of Justice

of the European Union (CJEU) play a significant role in conceding environmental rights

638 Alexander Langshaw, 'Giving Substance to Form: Moving towards an Integrated Governance Model of
Transboundary Environmental Impact Assessment' (2012) (2012) 81(1) Nordic Journal of International Law 21
639 1CJ, 'Memorial of Argentina in the Case concerning Pulp Mills on the River Uruguay Case (Argentina v
Uruguay)' 2007) <http://www.icj-cij.org/files/case-related/135/15425.pdf> accessed

640 pylp Mills on the Uruguay River (Argentina v Uruguay) (Judgment) [2010] ICJ Rep 14 425, Note 39,
Paragraph 217-219

641 |bid, Paragraph 205

642 panos Merkouris, 'Case Concerning Pulp Mills on the River Uruguay (Argentina v. Uruguay): Of
Environmental Impact Assessments and “Phantom Experts' (The Hague Justice Portal,
<http://haguejusticeportal.net/Docs/Commentaries%20PDF/Merkouris_Pulp%20Mills_EN.pdf> accessed 30
November 2017

643 Pulp Mills on the Uruguay River (Argentina v Uruguay), Paragraph 216

644 Sabine Schulze, 'Public Participation in the Governance of Transboundary Water Resources —
Mechanisms provided by River Basin Organizations' [2012] 365 Europe en formation 49-68
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and public participation under human rights.®*® For instance, in Tartar v Romania®*®, the
ECtHR made a reference to Atrticle 8 (the right to the respect of private and family life) and
Article 10 (the right to express a proper and informed opinion) of the European
Convention on Human Rights in ruling that the operation of the gold mine has exposed the
applicants and their family to serious risk to human life and health — a breach of a dam
caused the release of 100,000 m3 of cyanide-contaminated water into the environment.%*
In addition to the right to family life and health, the Court pointed out that the authorities
also had a duty to guarantee the right of the public to participate in the decision-making
process concerning environmental issue; they need to ensure that the public can have
access to the conclusions of the investigations and studies.®*® By not making the 1993
impact assessment and the fact that the operating license had been granted available to
the public, it was difficult (lack of information and evidence) for the public to challenge the

results of that assessment.t4°

By ratifying the Aarhus Convention in 2005, the EU is under an obligation to
ensure the EU citizens’ entittement to avail themselves of any of the environmental
procedural rights—access to information, participation in decision-making and access to
judicial/administrative remedies.?>° For example, in Stichting Natuur and Mileu®®*, the
Dutch NGOs had challenged of the decision of the authority to disclose certain
environmental studies and reports regarding the construction and operation of a power
station Groningen.®°? In this case, the CJEU considered that the facts at issue in the main
proceedings had to be assessed by reference to the right of access to environmental
information under the Aarhus Convention. The Court found that the Commission’s
decision to refuse the NGO’s request for internal review of the Commission’s decisions on
the ground that the acts were not of “individual scope” was “an error of law.”®53

With its ambition to become a global convention through the open ratification to the
non-UNECE States, it is worth to consider whether the Aarhus Convention could be

considered as one of the sources of international norm. In giving its judgment in the
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Taskin case®®*, the ECtHR made a direct reference to both the Rio Declaration and the
Aarhus Convention in a “particularly expansive form”>®, despite the fact that Turkey is not
the Party to the Aarhus Convention. By citing the Aarhus Convention as an applicable law
to the non-party, the Court signifies that the elements of public participation under the

Aarhus Convention are emerging customary norms.

4.5 How Can the Aarhus Convention Be Used as A Source of Reference to Help with
the Interpretation, Filling in the Gaps and Improving the Clarity and Transparency of

the Current Practice of Public Participation?

The Convention on Access to Information, Public Participation in Decision-Making
and Access to Justice in Environmental Matters (the Aarhus Convention) 1998 was
drafted and operated by the United Nations Economic Commissions for Europe (UNECE).
It is the first environmental agreement that implements the link between human rights and
the protection of the environment.®®® The Aarhus Convention was mostly ratified by the EU
States and some Central Asian States, such as Azerbaijan and Kazakstan; it is also open
to the non-UNECE States to be a member.®*” While the Aarhus Convention does not aim
to protect the substantive right to live in a healthy environment directly, it guarantees the
procedural environmental rights of the citizens to get access to environmental information,

to participate in the decision-making process, and to get access to justice.®*®

The Aarhus Convention is chosen as the best practice in this research for number
of reasons. Firstly, the Aarhus Convention is held to be one of the most advanced
environmental treaty on public participation on transboundary environmental matters. Kofi
Annan, the former UN-Secretary General, asserted that the Aarhus Convention is ‘the
most ambitious venture in environmental democracy undertaken under the auspices of the
UN. Its adoption was a remarkable step forward in the development of international law....
We must... strengthen our commitment to environmental rights - not only in Europe but
throughout the world.”®>® Similarly, Jendroska, Ebbesson, Stec and Casy-Lefkovitz

considered the Aarhus Convention as ‘the most public-access-friendly environmental

654 Taskin v Turkey App no 46117/99 [2004] ECHR 621, Paragraph 98-99

655 Alan Boyle, 'Human Rights and the Environment: Where Next?' (2012) (2012) 23(3) European Journal of
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658 Dinah Shelton, 'Developing Substantive Environmental Rights' (2010) 1(1) Journal of Human Rights and
the Environment 89-120

659 Kofi Annan, 'What People Are Saying About the Aarhus Convention?' (UNECE, 30 October 2001)
<https://www.unece.org/fileadmin/DAM/env/pp/documents/statements.pdf> accessed 20 January 2018

104



treaty’®®, that it has ‘a potential to serve as a global framework for strengthening citizen’s
environmental rights’®®* with the ‘best world standards and practices in relation to public

access to information and decision-making process. %2

Secondly, as addressed by Kravechenk and Boyle, the key provisions of the
Aarhus Convention (the three pillars on public access to environmental information, their
right to partake in the decision-making process and access to justice) are based on
fundamental environmental rights in international law, such as Principle 1 of the
Stockholm Declaration, Principle 10 of the Rio Declaration and the World Charter for
Nature.®®® Therefore, the Aarhus Convention is the first regional treaty that codifies the
soft law principles on procedural rights to get access to information, partake in the
environmental decision that will affect them, and to get access to justice.

Finally, the Aarhus Convention has inspired the drafting and the implementation of
public participation into environmental law across many regions around the world; given
its effect in protection the three pillars of the procedural rights and in reflecting customary
law on public participation in environmental matters®®, the Aarhus Convention can be
used as a best practice of guidance for a legal model in strengthening public participation
worldwide. For example, the Public Participation Strategy (PPS) of the Organization of the
American States (OAS) acknowledges the Aarhus Convention as ‘a good example of a
mechanism that formalizes the States Parties’ commitments to the three access areas’,

and the OAS used the Aarhus Convention as a model for its regional instrument.®%®

In the report on “Improving Public Participation in the Sustainable Development of
Mineral Resources in Africa”, the UN Economic Commission for Africa (UNECA) also
praised the Aarhus Convention as ‘a model of a public participation regime.’®® In

implementing the effect of Principle 10 in the UNECLAC, the UN Economic Commission
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for Latin America and the Caribbean (UNECLAC) had just adopted the regional
agreement on Access to Information and Justice in Environmental Matters in Latin
America and Caribbean, which was modelled after the Aarhus Convention, on 4 March
2018.5¢7 Furthermore, in promoting the importance of information, public participation and
access to justice for developing countries, the 2010 Bali Guideline correspondingly

reflects the three pillars in the Aarhus Convention.

To explore how the Aarhus Convention can be used as a source of reference or
piecemeal solution, i.e., to help with the interpretations, filling the gaps and improving the
clarity and transparency of the current procedure and practice on public participation
relating to proposed environmental projects (including large-scale dams), this section of
the Chapter will be divided into three sub-sections, which will cover (i) access to
information, (ii) participation, and (iii) access to justice. The sub-sections will analyse the
current law, gaps and how the Aarhus Convention might help fill in some gaps and help

with the improvement.
4.5.1 Access to Information

In the case of Xayaburi, the Council of Ministers (Thai Cabinet), the Ministry of
Energy (NEPC), the Ministry of Natural Resources and the Environment, the National
Energy Policy Council, and Government agencies such as the EGAT did not publicly
disclose the PPA or other important information prior to signing the agreement and
commencing with funding and building the Xayaburi Project in conjunction with GOL and
Ch Karnchang. Even though the NHRCT and villagers have made strenuous efforts to
contact Government agencies; no response has been forthcoming, and no explanation
provided as to why this is the case.

In Thailand, Section 57 of the 2007 Constitution protects the public’s right to
access information held by a State agency, enterprise, or local government organisation.
The only exceptions made are when there is a threat to national security or the safety and

interests of other individuals protected under law.

A person shall have the right to get access to public information in possession of a State
agency, State enterprise or local government organisation unless the disclosure of such
information shall affect the security of the State, public safety or interests of other persons
which shall be protected as provided by law.5¢8

Considering its relevance to the Xayaburi Project where the Thai State agencies,

including the State-owned Thai banks and Ch Karnchang as the developer of the

667 Supra note 155
668 Constitution of the Kingdom of Thailand B.E. 2550 (2007), enacted on the 24th Day of August B.E. 2550
(24 August 2007), Section 56
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Xayaburi project, it can be deduced that the obligation does not only apply to information
held by the administrative bodies of the State but also information held by the State

agencies and the State enterprises.

Similarly, with respect to Principle 10 of the Rio Declaration, an obligation to
provide access to information and implement public participation falls on the public
authority is enshrined in the Aarhus Convention. An “ordinary person” could reasonably
assume this to mean national, regional, and other levels of government, as reflected in
Article 2(2)(a).®®® The actual situation in the contemporary world of business is, however, a
little more complex: increased levels of privatisation along with a growth in service-
contracts and joint-venture agreements means that an increasing private sector
companies are now legally entrusted or contracted to carry out public duties and provide
public services on the government’s behalf with respect to the environment (e.g.,
constructing roads and dams, providing water and electricity).®’® Ebbesson, Van Calster
and Reins assert that such public functions within public-private partnerships effectively
transform them into public authorities.®”* Consequently, the definition of a public authority
in Article 2(2) of the Aarhus Convention has been expanded to include all natural or legal
persons with public duties, a responsibility for providing public services, or performing
public administrative functions relating to the environment. This includes those bodies

providing financial support for projects such as the Xayaburi Hydropower Project.®’?

The Aarhus Convention requires the “public authority” to provide access to
information and public participation. An “ordinary person” would understand “public
authority” as government at all levels.®”® As privatisation progresses, more private sector
companies have been contracted for, or legally entrusted with undertaking public duties
and providing public services relating to the environment.6’* Ebbesson, Van Calster and

Reins consider that the public functions of private sectors could effectively mean that they
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are public authorities.®”® Therefore, the Aarhus Convention expands the definition of the

public authority to cover:

(&) Government at national, regional, and other levels;

(b) Natural or legal persons performing public administrative;

(c) Any other natural or legal persons having public responsibilities or providing public
services, related to the environment, under the control of a body or person falling within
subparagraphs (a) or (b) above;

(d) The institutions of any regional economic integration... 67

(b) Natural or legal persons performing public administrative functions under national law;

(c) Any other natural or legal persons having public responsibilities or providing public
services, related to the environment, under the control of a body or person falling within

subparagraphs (a) or (b) above;

(d) The institutions of any regional economic integration... 677

Therefore, the institutions of any regional economic integration government
agencies®’®, and private entities,®’® which perform “public functions” or have “public
responsibilities” in providing services and financial support for the projects and activities

related to the environment should be considered “public authorities”.

The term “public authorities” thus encompasses government agencies®®°(The
Ministry of Energy, the Ministry of Natural Resources and the Environment, and the
Council of Ministers), institutions of regional economic integration (ASEAN, MRC and
GMS), private entities (TEAM Consulting Group, Péyry and Compagnie Nationale du
Rhone), State-owned enterprises®(EGAT), construction companies®®?(Ch. Karnchang),
project developers (Xayaburi Power Co. Ltd.), investors, and financial
institutions®®3(Kasikorn Bank, Siam Commercial Bank Bangkok Bank, TISCO, Krung Thai
Bank, and the Export-Import Bank of Thailand).

Section 9 of the Thai Official Information Act 1997 also states that State agencies
and public authorities must disclose and make certain forms of information available
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without any initial request from the public.6®* Such information includes everything that
may have a direct impact on the public. This includes concession contracts, monopolistic
contracts, or joint venture agreements; along with cabinet resolutions and any relevant
factual and technical reports.®®® Within the parameters of the Official Information Act, the
PPA created by the EGAT (the sole purchaser of the electricity) and Xayaburi Power
Company Limited, which was signed on 29 October 2011 by the Ministry of Energy,
constitutes “a concessional contract of a monopolistic nature”. As such, the details and
content of the PPA should have been disclosed as it is one of the most crucial and legally

binding documents needed to secure funding for the project.

However, in cases where there has been a failure to disclose or access to
information has been denied, there is no detailed advice on the procedures and steps
requesters need to take to demand such access in Thai law. In The Official Information
Act 1997, information not available elsewhere can be demanded by the requester;8¢ but
no details are provided as to what form such a request should take and the substance of
the request is not regulated. It is also unclear whether requesters can request a copy,

electronic reproductions, or inspect the documents.

Article 4(1) of the Aarhus Conventions states that the public can ask the public
authority to provide environmental information in oral or written form, or by e-mail; they do
not need to explain their choice.®®” The public authority is then obligated to provide copies
of such information as requested; unless it has a good reason for providing it in another

form or the information is already available in an alternative form. 88

The public authority must also make sure it provides the information as soon as
possible and no later than one month after the initial request was made, which is
equivalent to the timeline stated in Principle 1 of the Bali Guideline (Article 4(2))%8°
Compliance is essential as some information can be time-sensitive.®®® However, the
period can be extended to two months if the volume of information is large and/or is
extremely complex, although the reasons for such an extension must be explained to the

public.5%t

684 Official Information Act B.E. 2540 (1997), enacted on the 2nd Day of September B.E. 2540 (2 September
1997), Section 9
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Uncertainty remains, however, regarding the extent to which the obligation to
provide access to information and disclose can be realised in practice as certain kinds of
information can be exempted from disclosure and there may be grounds for access to be

denied.

The types of information that can be exempted from disclosure are listed in The
Information Act 1997, and include litigations in progress; information that could harm
international relations, economic and financial security, and national security; and
information on views and guidance offered within State agencies (excepting factual and
technical reports).5°2 However, what counts as “national security” is unclear as there is no
existing constitutional standard: according to the Rule of Maintenance of Official Secret
2001, it refers to anything associated with State defence, domestic and international
politics, the economy, science, society, energy, technology, and the environment.® This
implies a more rigid restriction on the kind of “environmental information” that can be
disclosed than is permitted under the Thai constitution. It is therefore left to administrative
and judicial bodies to interpret this rule, which is rendered more complex by the fact
several pieces of legislation (the Constitution, the Information Act and Rule of

Maintenance) overlap and no precise, unambiguous interpretation exists under the law.

Like the Thai Information Act 1997, Atticle 4(4) of the Aarhus Convention endows
public authorities with the “discretionary power” to make decisions on whether certain
kinds of environmental information should be disclosed.®** Such information includes that
which may have a damaging effect on international relations, public security, or national
defence (as provided by national law); information regarding trade confidentiality and
commercial secrets protected under national law, where the competitive position of the

information holder could be harmed by the disclosure; personal information protected

692 Official Information Act B.E. 2540 (1997), enacted on the 2nd Day of September B.E. 2540 (2 September
1997), Section 14 and 15

693 Rule on Maintenance of Official Secrets, B.E.2544 (2001), enacted on the 23rd Day of February B.E. 2554
(23 February 2001), Clause 5

694 UNECE Convention on Access to Information, public Participation in Decision-Making and Access to
Justice in Environmental Matters 1998 (adopted on 25 June 1998, entered into force on 30 October 2001)
2161 UNTS 447; 38 ILM 517 (1999) (Aarhus Convention) Article 4(4)

(a) The confidentiality of the proceedings of public authorities, where such confidentiality is provided for
under national law;

(b) International relations, national defence or public security;

(c) The course of justice, the ability of a person to receive a fair
trial or the ability of a public authority to conduct an enquiry of a criminal or disciplinary nature;

(d) The confidentiality of commercial and industrial information, where such confidentiality is protected by law
in order to protect a legitimate economic interest. Within this framework, information on emissions which is
relevant for the protection of the environment shall be disclosed;

(e) Intellectual property rights;

(f) The confidentiality of personal data and/or files relating to a
natural person where that person has not consented to the disclosure of the information to the public, where
such confidentiality is provided for in national law;

(9) The interests of a third party, which has supplied the information
requested without that party being under or capable of being put under a legal obligation to do so, and where
that party does not consent to the release of the material; or

(h) The environment to which the information relates, such as the breeding sites of rare species.
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under national law where the consent of the individual concerned is needed; confidential
documents protected under national law that detail the “internal operation” of the public
authority; information that can have an adverse effect on the on-going judicial procedure;
information protected under intellectual property rights (copyrights, trademarks, patent);
information voluntarily provided by a Third Party to public authorities where no consent
has been given by the Third party to release this information to the public; and documents

or data whose disclosure could be harmful the environment.5%

Private enterprises must submit environmental information and records in
accordance with the Aarhus Convention and then report these to public authorities as part
of the procedure for renewal of licensing and permitting. A general indication as to
whether permit conditions are acceptable is provided by mitigation measures and EIA
results.®°® The entire record of EIA (including its modelling techniques and methodologies)
must therefore be made available and regularly updated.®®’ In making its decision, the
Compliance Committee explained that intellectual property rights mean EIA documents
required for the “administrative procedure” (such as those open for comments and
reviews, and those prepared for project approvals, licenses and permits, and building

consent) cannot be exempt from disclosure, despite the public interest involved.®%®
4.5.2 Participation

The Constitution of the Kingdom of Thailand B.E. 2550 (2007) and the
Enhancement of Conservation of National Environmental Quality Act B.E. 2535 (1992)
(NEQA) both address the issue of public participation in Thailand. However, public
participation and EIA were only made requirements for the enactment and construction of

proposed environmental projects following the construction of Pak Mun Dam in 1990.5%°

Four kinds of public right on environmental matters are set out in Section 6 of the
Enhancement of Conservation of National Environmental Quality Act 1992 (NEQA): the
right to be provided with remediation and compensation for environmental damages

695 UNEP, 'UNEP Guidelines for the Development of National Legislation on Access to Information, Public
Participation and Access to Justice in Environmental Matters 2010 (the Bali Guidelines), adopted by the
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of the Access to Information Directive, the EIA Directive, and the Aarhus Convention' (Poland Ministry of
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accessed 11 August 2018
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resulting from the activities undertaken by the government and its agencies; the right to be
informed and to obtain information; the right to cooperate and assist the government in
protecting the environment; and the right to make or lodge complaints against government
agencies for infringing environmental law.”®® Furthermore, the public’s right to participate
in environmental decision-making and the management of natural resources by enabling
NGOs to be registered and cooperate with the government is established in Sections 7
and 8. As such, they can ask for assistance or support from the government and help
government officials in increasing public awareness, disseminating information, running
campaigns, and conducting research which they then make available to government
agencies.’ This, however, raises a question as to the extent to which any assistance is
led and controlled by the government. Moreover, the government decides whether to take
any proposals into account and the amount of support they are willing to provide. Finally,
the registration of an NGO involved in activities deemed “disturbances”, “unsuitable”, or
contrary to public order by the government can be revoked;’°? however, on what grounds

such decisions are remains unclear as there is no established ruling in such cases.

The NEQA (in sections 46 to 51) indicates what is necessary to conduct an EIA
together with the authorities that are involved in this procedure.’”®® The National
Environmental Board (NEB) has agreed that the Ministry of Natural Resources and
Environment (MONRE) has authority to provide a notification which stipulates the size and
classifications of the activities or projects of state enterprises and government agencies
which need support from their EIA.7** Following this, the NEB will convey the notification
to the Expert Review Committee (ERC) and the Office of Natural Resources and
Environmental Policy and Planning (ONEP) who will reflect on the project prior to its
acceptance by the cabinet.”®® Nevertheless, there is consideration that consultants exhibit
an intrinsic bias towards accepting the projects because agencies and consultants
conducting an EIA/EHIA are chosen from a list of 70 registered firms which is issued by
the ONEP."%
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Furthermore, the Deutsche Gesellschaft fir internationale Zusammenarbeit (GiZ)
undertook a review, and research was conducted by Wironajagud, Apipalakul, Otwong
and Phenrat and others, both of which revealed the general authenticity of Thai EIA
procedure, although there is insufficient public participation unless pressure is applied
from campaigns that are planned by civil societies.”®” Moreover, weak participation
frequently results in numerous suggested development projects, that are funded by the
government, being postponed or abandoned, this includes Thai overseas investment
projects.’® Well-Dangs and others, who conducted interviews became aware that,
although the EIA report was criticised, the authorities told the ONEP that it is hecessary to
approve the EIA report and to initiate the project.”®® The final decision is made by the
authorities and the investors despite the fact that the ONEP is technically authorised to
approve EIA reports and consultants. Furthermore, NEQA does not, in its own right,
disclose information regarding EIA or supply particular provisions on public
participation.”*® With regard to implementation, uncertainty has resulted in there being few
detailed requirements and provisions as to how public participation ought to be conducted.

Since there is little public participation in the NEQA, the 2007 Constitution accepts
that members of the public are entitled to be involved in decision-making regarding the
activities and projects which could have a major effect on the environment. Section 57 of
the 2007 Constitution states:

In undertaking any social, economic, political, and cultural development planning,
appropriation of immovable property, city planning, land use zoning, and issuance of regulations
which may affect the interests of the people, the State shall thoroughly hold “public hearings

procedure” prior to the implementation of the plan or project.”*!

Although the function of the authorities is to organise public hearings before the
implementation, they cannot do this before the project is approved. However, the

government could have made the decision before public was consulted.”*? In Thailand,
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public participation frequently occurs subsequent to the making of the decision, thereby

resulting in dissention and friction between the government agencies and the citizen.

The 2007 Constitution stipulates that members of the public are entitled to retain
their wisdom and local customs, to participate together in sustaining, managing, exploiting
and balancing biological diversity and natural resources.”? It is necessary for the
“‘independent bodies” to study, assess and review the Environmental and Health Impact
Assessment (EHIA) to be studied, assessed before such activities are allowed. The
“‘independent bodies” consist of academics from higher educational establishments and
representatives of NGOs.”** However, the people concerned are not required by the
review procedure to participate, neither is it necessary for the government to consider the
opinions of the public. Furthermore, the way in which the EIA and the review procedure
will be combined is not yet decided. The reasons and explanations given by the
government to the pubic in the Xayaburi case concerning the PPA are brief and imprecise.
It is necessary to provide greater clarification as to who may participate in matters such as

transparency, early involvement and suitable time frames.

The Aarhus Convention requires public participation at the initial step when the
authority needs to decide whether to authorise or accept a particular project which may
possibly have a major environmental impact (Article 6).”*>* The Aarhus Convention (Annex
1) contains a list of particular activities that need participation in order to present the
minimum standard.”*® As many as 19 activities are given in the list, which also comprises
an omnibus clause but excludes additional specifications in each sector. The listed
activities are: the chemical industry, dams, construction of overhead electrical power lines,
the energy sector, extraction of natural gas and petroleum, groundwater abstraction or
recharge schemes, installations for the intensive rearing of pigs or poultry, installations for
the storage of petroleum, other specific activities such as textile pre-treatment plants, the
mineral industry, opencast mining and quarries, pipelines, ports and inland waterways,
production and processing of metals, railways and airports, specific industrial plants,
waste management, waste-water treatment plants, works for transferring water resources.
Also listed are any activities which are not mentioned above where public participation
applied under an environmental impact assessment process which complies with national

legislation.”*’” Nevertheless, states are permitted to apply more stringent rules for the
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threshold depending on individual cases, whereas national defence is regarded as being

exempt from this requirement (Article 6(1)(c))."*®

It is particularly important to be aware that the entittement to participate is given
only to the “the public concerned”. Furthermore, the Aarhus Convention Implementation
Guide, states that this means members of the public who are impacted or potentially
affected or who have an interest in the decision.”® This expression could be understood
as the non-discriminatory principle which includes the public of the states that are possibly
affected, and the NGOs’ participatory rights. The procedural rights, which are under the
protection of the Aarhus Convention are “non-discriminatory”;’?° therefore, irrespective of
their nationality, citizenship, domicile and place of their registered seat or activities, they
are allowed to exercise their entitement to environmental participation and information.”
Consequently, non-residents and people who are not citizens’??, as well as foreign NGOs
and international organisations which are established and functioning a different nation
who have an interest in the information’?® would usually be considered as the public who

have the right to access environmental information after making a request to do so.

In the Xayaburi case, the following groups are under the category of being the
“public concerned”: those potentially affected who are living in Cambodia, Laos, Thailand
and Vietnam; NGOs who work in environmental protection such as EarthRights, Mekong
Watch and International Rivers. This also includes those who work in international
organisations such as ASEAN and IUCN, and in human rights councils (the NHRCT, the
UNHRC and OHCHR) which represent the communities or act in their interest, and also
affected persons. Therefore, such people should be allowed to access environmental
information on the Xayaburi project as well as participating in decision-making on the

project that could have an impact on them.

For the purpose of giving the public sufficient, appropriate, and useful information,

the Aarhus Convention requires the state authorities to inform the public of:
(a) The suggested activity and the application on which a decision will be reached;

(b) The nature of potential or draft decisions;
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(c) The public authority with responsibility for decision-making;
(d) The anticipated procedure, which includes as and when this information
can be made available;
(i) The start of the procedure;
(i) The opportunities for public participation;
(iii) The venue and time of any anticipated public hearing;

(iv) Information regarding public authority from which appropriate information may

be acquired and where such information may be inspected by the public;

(v) Information regarding the relevant public authority or any other official body to
which questions or comments may be addressed and of the time for which the

comments or questions can be submitted;

(vi) Details of the availability of environmental information relevant to the

suggested activity

(e) The fact that the activity is liable to a national or transboundary environmental effect

assessment process.’?*

Furthermore, state authorities ought to permit the concerned public, on request, to
access additional information regarding decision-making which is obtainable for inspection
during public participation.”? The information presented in the notice (if it is to be
effective) ought to be accessible to the concerned public as well as being clear. This is
also dependent on the choice of suitable techniques in promoting and disseminating the
information. It is essential that the information given in the notice is precise and
understandable. The ACC/C/2006/16 (Lithuania) Compliance Committee was of the
opinion that if a notification lacks accuracy, it is regarded as being inadequate and giving

an incorrect description of the potential decisions.”?®

Moreover, it is necessary to fix acceptable time frames for the various stages in
order that enough time is available for informing the public, thereby enabling them to
prepare and to participate productively.”?” The Aarhus Convention stipulates an explicit
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requirement that productive public participation ought to occur “early” in an environmental
decision-making process when “all options are open”.”?® This means that the best time to
arrange public participation is at the early phase when it is still possible to adjust the plan
of the activities. This is particularly the case when certain projects of which the suggested
activities are part of the large and long-term development plan. The concerned public, with
regard to the participatory process, ought to be permitted to give an appropriate written
submission of their comments at a public hearing as well as including their viewpoints and

further information appropriate to the suggested activities.’?®

When reaching the ultimate decision, the competent authority is obliged to
guarantee that consideration is given to the result of the public participation (Article
6(8).7*° The authority is required to convey the decision to the public concerned as soon
as it has been made, of which the concerned public should be able to access the text of
the decision in addition to the reason why it was made (Article 6(9)). Ultimately, the state
has the power to make the decision and to authorise an activity irrespective of public
opinion. Therefore, this could be a weakness in the Aarhus Convention since the
state/authority is under no obligation to inform the public of why their opinions and
feedbacks have been rejected. If the reason had been revealed to the public, the decision-

making process would have been seen as more equitable and transparent.

The constructor, buyer, and investors in the Xayaburi project investors and the
buyer are Thai Government entities and private agencies. Therefore, the government and
agencies are not only obliged to provide utilities and energy service to the public but also
to permit the concerned citizens to be involved in decision-making. Such decisions are
associated with distribution of power resources, power policy and the investment plan on
the development projects for the purpose of avoiding the negative effect of the

communities and the environment.
4.5.3 Access to Justice

If their participation rights have been infringed, the public are permitted to make
legal claims. However, it is a rare occurrence for LMB states’ citizens to challenge the
hydropower developments in the domestic courts.”! In fact, there has never been any
lawsuit associated with this topic against the state in Vietham, Laos or Cambodia.

Moreover, with regard to the Xayaburi project in Thailand, only one case was brought
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before the Administrative Court.”®2 This case is regarded as being the first community-filed
lawsuit in the area associated with a dam building project on the Mekong River, which was
also the first lawsuit on a transboundary project.”*® The Cabinet approved power-purchase
decision, and the state agencies funded the Xayaburi project, despite the fact that the

dam was located outside the borders of Thailand.

When the right of the public to gain access to information is refused, they can
make a “complaint” directly to the Official Information Board (OIB), mainly under the
Official Information Act 1997. If the public do not accept the result, they have the right to
“appeal” to the Information Disclosure Tribunal (IDT), whose decision will be final. This
sets a potential for a resolution to the dispute that is an alternative to the conventional
lengthy judicial procedure. The Official Information Commission (part of the Prime-
Minister’s office) is the secretariat, and is in charge of the ID and OIB. This means that the
appeal procedures and the transparency of the complaint are sceptical because the OIB
and IDT certainly cannot function as an independent body.

In Thailand, the 2007 Constitution gives access to justice through litigation. This
accepts the rights of a community or a person have been infringed by the authorities, in
which case the person or community is entitled to bring a lawsuit against state
enterprises, government agencies and organisations. This would make them liable for an
“act or omission” on the part of its agencies, officials and employees.”* The
environmental divisions of the Administrative Court in the Administrative Courts of First
Instance and the Supreme Administrative Court were inaugurated on 5 July 2011, and
officially functioned on a nationwide basis on 2 August 2011. Their objective is to be a
channel for judging administrative cases regarding environmental matters.”
Environmental issues can be particularly complicated; therefore, it is necessary to employ
environmental specialists to facilitate the inquiry of the facts by the Administrative Court
during the course of the trial. There will certainly be an effect on the economy and on
society generally following any judgement or order associated with environmental matters
given by the Administrative Court.

The Constitution in Thailand has been in a state of suspension following the 2014

Coup d’état which has resulted in political instability. The military regime has meant that
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the National Council for Peace and Order (NCPO) has assumed a veto power over the
judiciary and the appointed cabinet, whereas while military courts have dominance;
therefore, they take precedence over other courts.”*® However, other areas of the judiciary
still operate in a similar way to which they did before 2014; nevertheless, they under
increasing government intervention.”” The NCPO’s Order 9/2016 prescribed, in March
2016, when the contract of public-private partnership large-scale projects were fast-
tracked, government agencies and state enterprises were authorised to sign a contract
with the private company and continue with the implementation of the project before the
EIA approved it.”®® This order permits state agencies to request cabinet endorsement of
the suggested programme, and also seeks the agreement of BOT and PPA with private
sub-contractors in the development projects prior to the completion of the EIA or even
without it. This includes the construction and financing of hydropower plants.”3°
Furthermore, the NCPO'’s orders are not liable to a “judicial review”. Any action taken by
state agencies with the approval of and under the orders of the NCPO will be exempt from
legal liabilities.”*°

In the Xayaburi case, the villages, being the plaintiffs, claimed that the Constitution
states that the government is under obligation to give them essential information regarding
the Xayaburi dam. They are also required to arrange public hearings and consultations, so
that people can give their opinions on the government’s environmental activities and how
they will be affected by the project. The Administrative Courts of the First Instance, in
February 2013, refused to hear the case as they claimed that the court had no jurisdiction
to rule on this. This implies that the court’s hearing was not grounded on the constitutional
rights of the public to access information and to participate in decision-making on
environmental matters that could affect them, but based on the fact that the decisions of

the state agencies and the cabinet were not eligible for judicial review by the court.

The verdict delivered by Supreme Administrative Court on 25 December 2015
found that the state agencies that were involved in the Xayaburi Dam project had
complied with Thai law because they revealed basic information on their websites

736 The Bertelsmann Stiftung's Transformation Index (BTI), 'Thailand Country Report' (BTI, 2018)
<https://www.bti-project.org/en/reports/country-reports/detail/itc/ THA/> accessed 20 April 2019
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738 Prachatai, 'Thai Junta Slashes EIA Procedures on State Projects' (Mekong Eye, 9 March 2016)
<https://www.mekongeye.com/2016/03/09/thai-junta-slashes-eia-procedures-on-state-projects/> accessed 30
April 2019; Prachatai, 'Thai Government to Cut Short EIAs for Mega Projects' (Prachatai, 4 November 2015)
<https://prachatai.com/english/node/5585> accessed 22 April 2019

739 EarthRights International, 'Environmental Impact Assessment in the Mekong Region: Materials and
Commentary' (EarthRights International, October 2016) <https://earthrights.org/wp-
content/uploads/eia_manual_final_0.pdf> accessed 25 April 2019

740 International Commission of Jurists, 'Joint Submission of the International Commission of Jurists and Thai
Lawyers for Human Rights in Advance of the Examination of the Kingdom of Thailand's Second Periordic
Report Under Article 40 of the International Covenant on Civil and Political Rights at the 119th Session of the
UN Human Rights Committee in Geneva' (Office of the United Nations High Commissioner for Human Rights
(OHCHR), 6-9 March 2017)
<https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/THA/INT_CCPR_CSS_THA_26602_E.pdf
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concerning the project, and the court also ruled that the PPA was not considered to be a
project or activity. Consequently, it was not necessary to conduct a study, evaluation or
consultation.”! Therefore, on 26 January 2016, the appellants filed the final appeal to the
Supreme Court, which means that case has not yet been decided despite the fact that the

dam is now complete.’#?

International law states that instruments of international human rights, for instance
Article 10 of the Universal Declaration of Human Rights 1948743, Article 14 of International
Covenant on Civil and Political Rights 1966’44, and Article 6 of the European Convention
of Human Rights and Fundamental Freedoms 19987%°, in addition to Article 9 of the
Aarhus Convention, ensure a person’s right to a fair trial before the courts or other
impartial and independent tribunals.”® However, Schall indicates that the majority of
domestic laws usually permit persons who have incurred damage and injuries to obtain
access to judicial remedies, whereas those who are unaffected could bring environmental

claims against the wrongdoers’ act or the omission.”*’

The Aarhus Convention entrusts NGOs, international organisations and the public
with the right to apply for a “review procedure”. This can reverse the previous decision
where the public authorities have refused to provide the requested environmental
information or have managed the situation badly.”#® This can also occur when a decision
is taken by the public authorities or there has been an act or omission on their part
regarding permits or permit-procedures. It also occurs when there has been a decision to
authorise particular activities which needed public consultation and participation. #° If an
individual or a public authority commits an act or omission which infringes national
environmental law, the state is required to allow the public access to “administrative or

judicial procedures” for satisfactory judicial remedies. This includes interim relief, financial

71pratch Rujivanarom, 'Xayaburi Dam Opponents Appeal Against Administrative Court Ruling'; Tomorrow,
‘Thai Communities Appeal Xayaburi Lawsuit Verdict at Supreme Administrative Court'
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743 Universal Declaration of Human Rights 1948 (adopted 10 December 1948 UNGA Res 217 A(lll) (UDHR)
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compensation or a suspension of the activities.”° It is particularly important to be aware
that the Aarhus Convention states that the state of origin should guarantee that members
of the public outside its own boundaries who may possibly be impacted by the suggested
activities or project have an equal right to bring a legal proceeding against the state
agencies and public authorities and State agencies before the national court of the state
of the origin, under conditions that are no less favourable to the public in its own

country.”?!

Contrastingly, Section 4 of the Act amending the Civil Procedure Code of Thailand
(No.30) B.E. 2560 (2017) permits Thai courts to accept hearings of cases in which acts or
omissions by Thai businesses which are functioning in another country (but are registered
in Thailand) that were committed in an area outside its territorial jurisdiction.”®?
Nevertheless, it remains uncertain how this Section would be applied to their subsidiary
contractors. It would also be unclear how foreign citizens who suffered injuries and loss
could bring a legal proceeding in the Thai national courts. Consequently, it is not yet
known how this new law would be practically implemented in the future. It is important to
promote an equal treatment and due process in judicial proceedings to individuals who
may be affected by transboundary impacts of the exploitation of natural resources and
environment. Therefore, consideration should be given to promoting fair treatment and
appropriate process to persons who could be impacted by transboundary effects of the
exploitation of the environment and natural resources. With regard to this, the OHCHR
and researchers in environmental law hold the opinion that Thai courts together with
domestic courts in other nations ought to give consideration to introducing special
environmental courts whose role would be to manage disputes associated with natural

and environmental resources.”%3

4.6 Conclusion

The recognition of the public participation principle and procedural environmental
rights is now acknowledged in both soft law, international treaties, and rulings by the
international courts, for it is a crucial factor to ensure the legitimacy, accountability, and
transparency in governmental decision on environmental projects and activities. The

development of environmental law and human rights saw an increasing acceptance of the

750 UNECE Convention on Access to Information, public Participation in Decision-Making and Access to
Justice in Environmental Matters 1998 (adopted on 25 June 1998, entered into force on 30 October 2001)
2161 UNTS 447; 38 ILM 517 (1999) (Aarhus Convention) Article 9(4)

751 UNECE Convention on Access to Information, public Participation in Decision-Making and Access to
Justice in Environmental Matters 1998 (adopted on 25 June 1998, entered into force on 30 October 2001)
2161 UNTS 447; 38 ILM 517 (1999) (Aarhus Convention) Article 3(9)

752 Act amending the Civil Procedure Code of Thailand (No.30) B.E. 2560 (2017), enacted on the 2nd Day of
July B.E. 2560 (2017), Section 4
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need to involve the public in the making of environmental decision. Procedural obligations
of the States to notify and consult in environmental law are no longer restricted to State-
to-State obligations but also include obligations of States to individuals to provide them
with access to information, public participation before the authorization and

implementation of the environmental projects and activities.

With regards to the Xayaburi Project, regional and national prior consultations
reveal some problems and challenge in the implementation of public participation both at
the regional and national level due to gaps, ambiguities, procedures and the enforcement
of the current law. Furthermore, the lack of detailed specific provisions and requirements
on how public participation should be carried out, has caused uncertainty in terms of the
implementation. This Chapter has identified and evaluated the development of information
transparency and public participation from international, regional and domestic
perspectives considered, through the legal analysis, how the Aarhus Convention, as the
most advanced legal instruments on public participation, can be used as a source of
reference to help the interpretation, filling the gaps and improving the clarity and
transparency of the current practice of public participation. Even though the LMB States
are not the Parties to the Aarhus Convention; given the development of the ASEAN
Charter and the ASEAN Human rights Declaration, the development of a further regional

instrument which reflects elements of the Aarhus Convention is conceivable.
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Chapter 5
Conclusion

5.1 Introduction

After the implementation of the Xayaburi Project, there have been a growing
number of hydropower projects, such as the Don Sahong Dam, the Pak Beng Dam and
the Pak Lay Dam constructed on the mainstream of the LMB. In order the assist the MRC,
the LMB States and potentially affected people to cooperate and communicate with one
another efficiently in mitigating significant transboundary ham, and to avert future conflict
that may arise as a result of the projects; notification and consultation, EIA in
transboundary context and engagement of the potentially affected public could be used as
a tool in strengthening the clarity, accuracy, and transparency of the PNPCA process.
This Chapter will conclude the thesis by, firstly presenting its key findings and the overall
conclusion of the thesis. Secondly, it will address the thesis’s contribution to knowledge.

Finally, the third section, it will propose potential lines for further research.
5.2 Findings and the Overall Conclusion

The Xayaburi Dam Project serves as a good case study in this research because it
was the first large-scale dam on the mainstream in the LMB that went through the PNPCA
procedure putting national law and regional law on naotification and consultation, as well as
EIA to test. Chapter 2,3 and 4 of this thesis identified issues and challenges encountered
during the practice and implementation of the PNPCA process and EIA and public
participation; and then assessed how international law and environmental law treaties,
namely the UN Watercourses Convention, the Espoo Convention and the Aarhus
Convention could help strengthen and improve current laws on the obligations of State to
notify and consult and to conduct an EIA in transboundary context when dealing with
proposing large-scale dams in the LMB. The following sections provide a synopsis of the
findings in Chapter 2,3, and 4

5.2.1 Chapter 2

After conducting a thorough case study of the Xayaburi Project, it was discovered
that both the 1995 Mekong Agreement and the PNPCA contain gaps and ambiguities,
which create difficulties in the interpretation and implementation of procedural rules
governing notification and consultation on proposed large-scale hydropower projects in
the LMB. Chapter 2 concluded how the provisions under the UN Watercourses
Convention could help improve the clarity of the 1995 Mekong Agreement and the PNPCA
on how long should the notification and consultation period be? When should the
notification be submitted? What documents and information should be provided and
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exchanged during the notification and consultation period? Does it include an EIA? What
should the scope and content of an EIA be for a project that could have significant
detrimental transboundary effect? Is it permissible for a proposed State to proceed with

the project without the permission of possibly impacted States?

While Article 5 of the 1995 Mekong Agreement requires States to use Mekong
River water in a reasonable and equitable way based on seasonal usage, it does not
include a list of considerations that States must consider when justifying their use and
development.”* Atrticle 6 of the UN Watercourses Convention may contribute to filling in
the gaps in the 1995 Mekong Agreement by identifying environmental, geographical,
ecological, conservation, social, and economic factors to consider while exploiting and
developing projects in international watercourses.’”®> Additionally, Article 7 of the United
Nations Watercourses Convention reconciles the objective of equitable and reasonable
use with the requirement not to create serious harm.’”*® McCaffrey says that if a State can
demonstrate that its water use is fair and equitable, it may be permitted to proceed with
the development project even if it results in significant injury, provided that such harm is
reduced to the extent possible.”” This could be used to the Xayaburi Project as long as
the proposed State notifies and consults with potentially affected States in advance of
implementing the proposed projects, consulting with them on mitigating measures and

negotiating compensation.

Whereas the PNPCA specifies that a State should abstain from implementing a
planned project during the notification and prior consultation process, the law is unclear
whether the preparatory operations, such as road building, evacuation of residents, are
considered part of the planned measure.’”*® Regarding the UN Watercourses Convention’s
interpretation under Article 117, the ILC, as well as the ICJ’s decision in the Pulp Mills
case, preliminary works such as a construction of the road to the site, the clearance of the
area, and the evacuation is considered as part of the planned measure.”®® When applying
this interpretation to the Xayaburi Project, the construction of the access road and
relocation of residents could be considered planned measure that should have been
subject to notification and consultation as well. Both Article 12 of the UN watercourses

Convention and the ILC, as well as the ICJ’s decision in the Pulp Mills case clearly states

754 1995 Mekong Agreement, Article 5

755 UN Watercourses Convention, Article 6

756 UN Watercourses Convention, Article 7

757 Stephen McCaffrey, 'An Assessment of the Work of the International Law Commission' (1996) 36(2) Natural
Resources Journal 297

758 procedures for Notification, Prior Consultation and Agreement (PNPCA) (approved by the Council on 13 November
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760 International Law Commission, 'Draft Articles on the Law of the Non-navigational Uses of International Watercourses
and Commentaries thereto and Resolution on Transboundary Confined Ground Water ' pp. 111-113; Alistair Rieu-
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that notification should be sent prior to authorizing and implementing the planned
measure’®, which is in direct contrast to the facts in the Xayaburi Project case study
where preparatory works and evacuation of people occurred prior to notification and

consultation.

For both the UN Watercourses Convention (Article 13) and the PNPCA (Section
5.5), the response period is six months from notification.”®? It may be extended for an
additional six months upon request by the notified States for more information and
deliberation.”®® During the consultation and reply period, the notifying State is required by
Article 14 of the UN Watercourses Convention to refrain from authorizing or permitting the
implementation of the intended actions.”®* Moreover, the decision of the Permanent Court
of Arbitration in the Indus Waters Kishenganga Arbitration and the ruling of the ICJ in the
Pulp Mills case clearly stated that there is an obligation under international law that
planning State should suspend and not to proceed with the disputed project during the
consultation and negotiation period, if the planning State continues its work without
alerting or consulting appropriately with possibly impacted States, it risks facing the
expense of compensation, as well as the cost of revising or altering the plan's design and
compensating potentially affected States; Rieu-Clarke and Leb are also in support of this
interpretation.’®® When applying this construal to the Xayaburi Project case study; it could
be summed that when proposing hydropower projects; LMB States also have an
obligation under international law to suspend the implementation of the project during the
consultation and negotiation period. Riparian States may decide to go ahead with the
projects when an agreement cannot be reached, but they will bear the risk of being held

liable for environmental harm befallen as a result of the executed project.
5.2.2 Chapter 3

As discussed in Chapter 3, when there is a risk that a planned project will have a
significant adverse transboundary impact, States are required by international law to
conduct EIA. While conventional customary law leaves it to each State to determine its
domestic law and regulations on EIA, the ICJ made a landmark decision in the Pulp Mill

case by affirming that a domestic EIA procedure should also consider the transboundary

761 UN Watercourses Convention, Article 12; International Law Commission, 'Draft Articles on the Law of the Non-
navigational Uses of International Watercourses and Commentaries thereto and Resolution on Transboundary Confined
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February 2013). Paragraph 143; Case Concerning Pulps Mills on the River Uruguay (Argentina v Uruguay)
(Judgment) [2010] ICJ Rep (20 April 2010) International Court of Justice; Paragraph 33; Paragraph 143-148;
Alistair Rieu-Clarke, 'Notification and Consultation on Planned Measures Concerning International
Watercourses: Learning Lessons from the Pulp Mills and Kishenganga Cases'-130, p. 25-27; Christina Leb,
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impact of the proposed project, such as the location, the scale of the project, and the
nature and magnitude of the proposed project. Chapter 3 demonstrated how provisions
under the Espoo Convention can be utilized as a reference source to enhance the
implementation of EIA in the LMB; what should be the scope and content of EIA on large-
scale project that may have significant adverse transboundary effect; what should be
included in the EIA documentation; and how to include public participation as part of EIA

process.

The LMB is experiencing an increase in the number of large-scale hydropower
projects, and the project’s transboundary implications are undeniable as a result.
Nonetheless, there is no official agreement in the LMB at the moment on transboundary
EIA. To a degree, the PNPCA shares some characteristics with transboundary EIA in that
it requires the notification and consultation between States, both of which are regarded to
be part of transboundary EIA process. However, since each LMB State has its own EIA
law and some do not require transboundary EIA, the disparate domestic law in the LMB
States make it difficult for them to reach consensus on the scope of the areas, the content
of document, and the manner in which EIA should be conducted for large-scale

hydropower projects.

Though Section 4.2 of the PNPCA requires notifying States to include a feasibility
assessment, implementation plan, schedule, and all other available data with the
notification, the wording "all other available data" is quite vague. While EIA and IEE are
recommended in the PNPCA Guidelines (Section I.B.2)7%¢, they are not mandatory or
binding under either the 1995 Mekong Agreement or the PNPCA. In conventional EIA
practice in LMB States, the scope and substance of the EIA report, as well as the
information that should be included, are not specified. The EIA for the Xayaburi Project
assessed only the first ten kilometres downstream; there are also gaps in knowledge
about fisheries, sediment movement, and the impact on the ecology and people living
along the river in four nations.”®” A major issue in the Xayaburi Project was a lack of clarity
over which documents should be revealed and submitted, as well as a deficiency of
information. The LMB may wish to consult the Espoo Convention, as it specifies the

papers and types of information that must be provided with the notification.

As seen in the Xayaburi Project case study, disagreements developed on what
should be included in the EIA documents and the geographic area to be evaluated for
EIA. To facilitate understanding, Appendix Il of the Espoo Convention contains a list of

topics that should be included in the EIA documentation, as well as reasonable

766 PNPCA Guidelines, Section 1.B.2

767 Carl Middleton, 'Arenas of Water Justice on Transboundary Rivers: A Rights-Based Approach to the Food-Water-
Energy Nexus in Southeast Asia' (STEPS Centre, 7-9 September 2015)
<https://resourcepolitics2015.files.wordpress.com/2015/10/middleton.pdf> accessed 15 September 2021
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alternatives (for example, the location and technologies associated with the proposed
activities; potential environmental impact; mitigation measures; methods; assumptions
and environmental data used; gaps in knowledge; and outline for monitoring and

management programs).’%®

In determining the threshold of harm, Article 2(3) of the Espoo Convention includes
a list of activities that are likely to have a significant adverse transboundary impact and
are therefore subject to EIA in Appendix I; one of these activities also includes the
construction of a large-scale dam.”®® Additionally, the Espoo Convention considers the
scale, location, and characteristics of the potential impact when assessing whether
planned activities not on the list should be subject to EIA.””° According to that, the Espoo
Convention's listing system and criteria under Article 2(3) may assist LMB States in
determining whether proposed operations, such as large-scale dams, should be subject to

transboundary EIA.

Article 3(1) of the Espoo Convention implements the principle of non-discrimination
by requiring the State of origin to notify any affected State as soon as possible and no
later than when informing its own public of proposed activities listed in Appendix | and
activities likely to have a significant adverse transboundary impact.”’* The term “as soon
as possible” implies that the procedure for conducting an EIA should begin immediately,

which appears to be more stringent than the term timely used in the PNPCA process.

Additionally, the Espoo Convention stipulates the notification's content, which
includes information on the planned activity, its potential transboundary impact, the plan
and timeline for the EIA procedure, the nature of any resulting decision, and a fair
timeframe for responding Article 3(2).7? In an uncommon scenario when the State of
origin's national legislation allows for early public participation in the EIA process,
beginning with screening and scoping, it would be appropriate to invite both the affected
State and its public to participate concurrently via an “early notice”.””?

While the PNPCA requires communication after the completion of the EIA papers,
the Espoo Convention's notification method is quite unique in that the impacted States
and their public are notified concurrently with the public of the State of origin and prior to
the conduct of the EIA. Unlike the PNPCA, which only mandates communication between

768 The Espoo Convention, Appendix Il

769 The Espoo Convention, Article 2(3)

770 The Espoo Convention, Appendix Il1

771 Espoo Convention, Article 3(1)

772 Espoo Convention, Article 3(2)

773 United Nations Economic Commission for Europe, Guidance on Public Participation in Environmental Impact
Assessment in Transboundary Context (UN.Doc.ECE/MP.EIA/7)
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States, the Espoo Convention compels States to notify potentially impacted individuals on

both sides concomitantly.

For the Espoo Convention recognizes the public of the affected State's rights as
equal to those of the State of origin’’#; thus, the State of origin is required to ensure that
the public of the affected State is informed about the proposed project and its impact; and
that they also have an equal right and opportunity to express their opinion and submit

comments on the project through the competent governmental authority.””®

Conspicuously, Article 1(x) was amended to include associations, organizations, or
groupings in conformity with national legislation or practice.”’6As a result, the public that is
subject to notification and EIA documentation may include NGOs, non-State actors, and
members of ethnic minority groups, all of whom should be allowed to comment and
participate in the EIA process. Because the Espoo Convention makes no distinction
between the public of the State of origin and the public of the affected States, all
comments and opinions will be considered equally before a final decision on the project is
made. This might be applied to the Xayaburi Project case study, in which potentially
impacted citizens of neighbouring states, including non-state actors, should have been

permitted to participate in the EIA process.

LMB States could recourse to Article 3(5) of the Espoo Convention which
recommends that EIA information should include information on the proposed activity and
its potential transboundary harm, as well as time table for transmitting public comments.”’’
In addition to that, EIA information ought to be provided in each State’s native language, if
possible, in non-technical language, so that local people can understand.””® The presence
of researchers, environmental agencies, legal consultants, as well as NGOs, and local
public groups with specific interests and kills can be beneficial for the EIA process when
engaging directly with the public in the event that there is a need for assistance with the

project’s legislative background and scientific knowledge.””®

Early and open communication between concerned States and their respective
publics should be encouraged, since this can help avoid misunderstandings and tensions
between all parties involved. Following public engagement, public comments and opinions
shall be gathered and submitted to the responsible authorities before the project's final

decision is reached (Article 4(2)).7®° Comments and objections filed to the competent

774 Espoo Convention, Article 2(6)
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authority of the State of origin shall be forwarded to the competent authorities of the
affected States - they should receive identical copies and all information pertaining to the
participation.”® This is to guarantee the data acquired through the participative approach
is transparent and accurate. While public engagement is often governed by domestic
legislation, the Espoo Convention facilitates interaction between the State and the public
of another State via the transboundary EIA process. Therefore, the Espoo Convention
operates on both a State-to-State and a State-to-individual level, owing to its cross-border

binding effect.

The LMB States could benefit from adopting the Espoo Convention's practice for
public participation as part of transboundary EIA process organized in both proposing and
potentially affected States, so that all copies and information gathered during the
participation process can be accessed and viewed by all parties involved to ensure the
service's transparency and consistency. Additionally, it will enhance the governments'
legitimacy in terms of how they maintain records and how they weigh public input when
making a decision on a project.

In terms of accuracy, a transboundary EIA is completed in its totality to account for
the project's full impact across borders. In so doing, the project developer and
environmental authorities could collect all the documents necessary for the national
assessment and the assessment of the impact on the affected States - both scientific facts
and opinions and comments from both sides of the border. As each State in the LMB has
its own domestic EIA regulations governed by national law, the developer and
environmental agency may choose to conduct a combined EIA report when dealing with a
large-scale transboundary project. The most effective way to accomplish this is for them to
first write a combined environmental assessment on the entire project to assess its overall
impact, and then to prepare an individual national report that should be given to each
State. To achieve this, the LMB States may refer to Article 8 and Appendix VI (2)(g) of the
Espoo Convention, which establishes a legal foundation for States to undertake a joint

EIA under existing or new bilateral or multilateral agreements or other arrangements. 82

While the Espoo Convention covers the post project analysis (Article 7; and
Appendix V)83, the PNPCA does not; the MRC could consider extending the obligation of
the notifying state to consult the affected state on the potential impact of the planned
project and mitigation measures after the EIA report is completed. To make the most of
consultations, Craik also proposed that post-project analysis and the plan for project

781 Supra Note 25, lbid.
782 Espoo Convention, Article 8; Appendix VI(2)(g)
783 Espoo Convention, Article 7; Appendix V
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monitoring during and after construction should be discussed during the consultation.”84
The discussions' findings and agreements should be finalized and transmitted to all
affected states, with details published in the final EIA paperwork accessible to the

public.”®

Under the Espoo Convention, the State of origin is expected to consider the EIA
results and opinions received from affected States and their citizens when deciding
whether to proceed with the project (Article 6(1)).”8¢ Even so, the State of origin is not
required to cancel the project; notwithstanding the bad outcome of the EIA and comments
from the impacted State and the public, the State of origin may choose to proceed with the
project. However, after the final decision is reached, the affected State and its citizens
should be informed of the decision's conclusion, as well as the reasons and
considerations that led to it. This will guarantee the decision-making process is

transparent and will help to build trust amongst them.

To summarize, the Espoo Convention is critical in advancing the practice of EIA in
the LMB because it establishes rather comprehensive details of how EIA should be
conducted by considering the project's overall potential impact through public participation
and consultation with all concerned Parties across borders. The Espoo Convention's
listing methodology and criteria for activities that may result in serious transboundary
impact may assist LMB States in evaluating the scope and content of the EIA that should
be conducted. Additionally, the Espoo Convention specifies the facts and information that
should be included in the notice and EIA documentation, which will be communicated
to/and consulted with the publics of the affected States concurrently with the publics of the
State of origin within the period. The development of transboundary EIA in the LMB in
accordance with the Espoo Convention’s best practice can assist in assessing the
adverse impacts of hydropower projects in the LMB by involving any potentially affected
neighbouring States in the EIA and decision-making process.

5.2.3 Chapter 4

To ensure the legitimacy, accountability, and transparency of governmental
decisions on environmental projects and activities, the principle of public participation as
well as procedural rights is now recognized in both soft law and hard law, international
treaties, and judgments of international courts. With the advancement of environmental
legislation and human rights, there has been a growing recognition of the importance of
involving the potentially affected public in the decision-making process on the

environmental issues. The procedural obligations of states to notify and consult under

784 Neil Craik, The International Law of Environmental Impact Assessment (Cambridge Studies in International and
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environmental law are no longer limited to obligations between States, but also include
obligations of States to individuals, such as providing them with access to information and
allowing them to participate in environmental project and activities. Chapter 4 of the thesis
suggested how the Aarhus Convention can be used a source of reference to help with the
interpretation, filing in the gaps and improve the clarity and transparency of public

participation.

In respect of public participation rights, unless national law provides that the
disclosure of certain information will affect the security of State, public safety or interests
of other persons, individual should have the right to get access to public information held
by public authority.”®” Likewise, the Aarhus Conventions requires the public authority to
provide access to information and public participation, and the terms “public authority”
includes governmental bodies at all levels.”®® Ebbesson, Van Calster and Reins consider
that the public functions of private sectors could effectively mean that they are public
authorities.”®®

As presented in chapter 4, various government organisations did not provide
relevant information to the public before signing the agreement and proceeding with the
Xayaburi Project, ignoring the village’s request. As privatisation progresses, more private
sector companies have been contracted for, or legally entrusted with undertaking public
duties and providing public services relating to the environment.”® Article 2(2) of the
Aarhus convention therefore expands the definition of the public authority to cover natural
or legal persons performing public administrative function under national law; any other
natural or legal persons having public responsibilities or providing public services related
or a person to the environment, under the control of governmental bodies at all levels or
natural or legal persons who perform public administrative functions; and the institution of
any regional economic integration.”®* When applying to the Xayaburi case study, it could,
thus, be inferred that the institution of any reginal economic integration, government
agencies, and private entities, which perform public functions or have public
responsibilities in providing services and financial support for the projects and activities

related to the environment should be considered as public authorities.

787 Constitution of the Kingdom of Thailand B.E. 2550 (2007), enacted on the 24th Day of August B.E. 2550 (24 August
2007), Section 56

788 Aarhus Convention Article 2(2)

789 Jonas Ebbesson 'Public Participation and Privatisation in Environmental Matters: An Assessment of the Aarhus
Convention' (2011) 4(2) Erasmus Law Review 71-89; Geert Van Calster and Leonie Reins, 'Chapter 5: Public Participatory
Rights' in Geert Van Calster and Leonie Reins (eds), EU Environmental Law (EU Environmental Law, Edward Elgar 2017)
81-107

790 Elizabeth Bennett, Seldon James and Peter Grohmann, 'Joint Venture Public- Private Partnerships for Urban
Environmental Services: Report on UNDP/PPPUE’s Project Development Facility (1995 —1999)' (UNDP and Yale
University, 2000) <https://www.ucl.ac.uk/dpu-
projects/drivers_urb_change/urb_infrastructure/pdf_public_private_services/UNDP_PPPUE_Joint%20Venture_2.pdf>
accessed 26 January 2019
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Although domestic law provides that certain types of information and decisions
directly affect the public should be disclosed and made available, both the Information Act
1997 and the Aarhus Convention give the public authorities discretionary power to decide
not to disclose certain types of environmental information.”®>The Information Act 1997
indicates which types, including information that may jeopardise national security and
other sensitive issues.”® Consequently, the type of environmental information that can be

publicly disclosed is more restricted than the constitution allows.

The Aarhus Convention requires private enterprises to submit environmental
information to the authorities when renewing the licensing. EIA results and mitigation
measures usually indicate acceptability of permit conditions.”®*The entire updated EIA
record should be made available. Considering public interests served by disclosure, the
Compliance Committee clarified that the EIA documentations prepared for the
administrative procedure cannot be exempted from disclosure according to intellectual
property rights.”®®

In Thailand, public participation and EIA were adopted as a requirement prior to
the construction of proposed projects. Section 6 of the NEQA 1992 establishes four types
of public rights: to be informed; to be remedied and compensated for environmental
damages; to lodge complaints against government agencies for violation of environmental
law; and to cooperate with the government in environmental protection.’®¢Section 7 and 8
of the Act underpin public rights to participate in the environmental decision by enabling
NGOs to cooperate with the government.”’ They may request government support, and

assist government officials in disseminating information.

Regarding the participation process, Thai law also recognizes the public’s right to
participate in making of decision on the environmental project that may affect them
through “public hearing procedures”. The Aarhus Convention could complement this by
clarifying that public participation is required initially when the authority decides to
authorise a project with a potentially significant environmental effect, as well as providing
a list of activities that require public participation. Moreover, the right to participate is nhon-
discriminatory, which means that the affected public have a right to get access to relevant
information and to partake in the decision-making process that will directly affect them.
During the public participation process, they should be informed of the proposed activity

and application; potential or draft decisions; the authority responsible for the decision-

792 Aarhus Convention, Article 4(2); Thai Information Act 1997, Section 14, 15
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796 NEQA, Section 6
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making; envisaged procedure; the commencement of the procedure; the opportunities for
public participation; the time and venue of any public hearing; an indication of the public
authority from which relevant information can be obtained; an indication of the relevant
authority or any other official body to which comments or questions can be submitted; and
an indication of what environmental information relevant to the proposed activity is
available; and the fact that the activity is subject to a national or transboundary EIA

procedure.

As for the access to justice, the Aarhus Convention entrusts the public and
organisations to apply for a review procedure to reverse decisions where authorities have
handled a situation inadequately; and where they make decisions concerning permit-
procedures and the approval of activities requiring public participation.”®® Where an act of
omission violates national environmental law, a State is obliged to give public access to
administrative or judicial procedures for adequate remedies. The Aarhus Convention
requires the State of origin to ensure that the public beyond its territory who may be
affected by the proposed project have a right to bring legal proceedings under no less

favourable conditions than in its own territory.

In sum, the Aarhus Convention, as one of the most advanced legal instruments on
public participation, can be used as a source of reference to aid in the interpretation and
improving the clarity and transparency of the current practice of public participation. Even
though the LMB States are not signatories to the Aarhus Convention, the establishment of
the ASEAN Charter and the ASEAN Human Rights Declaration suggested that the
establishment of a further regional instrument that incorporates features of the Aarhus

convention is a distinct possibility.

In conclusion, it was found in this research that international law and specific treaty
law, namely, the UN Watercourses convention, the Espoo Convention, and the Aarhus
convention could help to clarify the unclear terminology, advance the accuracy process by
taking into account the overall transboundary impact, as well as improve the transparency
of regional and national consultation with potentially affected public, in which their views
and comments are taken into account before the final decision is made on the projects.
This research proposes that the effective regional guidelines on transboundary EIA and
public participation could be developed as an addendum to the 1995 Mekong Agreement
and the PNPCA in order to ensure that States’ obligations regarding the notification and
consultation, the conduction of EIA and public participation are consistent with
international law and treaty law practice. Future research could be conducted in terms of

how the guidelines should be drafted, endorsed, and implemented.
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5.3 Contribution to Knowledge

This research improved the existing studies of Gao, Rieu-Clarke and Kinna as it
provides comparative legal analysis of procedural law on notification and consultation,
EIA, and public engagement. The research will benefit a variety of academic fields,
including water law, international environmental law, human rights, and environmental
justice. Additionally, the research will be valuable to the government of each riparian
State, project developers, EIA consultants, investors and development partners who are
preparing to participate or invest in prospective large-scale projects, which might have
substantial transboundary implications in the future. The findings of this study could
potentially also be applied to serve as a foundation for river basins in other regions that
have encountered comparable issues and wish to sign the Conventions or build a
framework for managing shared water and coping with megaprojects on transboundary

watercourses.

5.4 Further Research

The development of large-scale dams on the lower Mekong River's mainstream is
critical not only for riparian States and stakeholders involved in the problem, but also for
international organisations, attorneys, engineers, and environmental scientists who can
conduct additional research on the subject. There is plenty of room for additional research
on the development projects involving shared water and natural resources, including the
possibility of establishing special regional environment court to resolve disputes involving
the environment and natural resources, ADR and arbitration as a substitute for lengthy
litigation, and financial regulations and foreign direct investment in the region, as well as
irrigation engineering, dam regulation and design of the plan of future project, and the
development of dams in relation to sustainable development goals, economic and social
policies. All of these proposed areas of research would have both academic and social

benefits in the future.
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