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CHAPTER 1
INTRODUCTION

Purpose of the Thesis

The purpose of this thesis is to explore how, and, if so, to what extent, mooting can play a role
in affecting students’ perceived understanding of substantive law. This thesis is the
culmination of my interest in mooting as a form of education that | have developed during my
studying and teaching of the law over the last 24 years, culminating in the doctoral studies
which | commenced in 2015. These studies have as their primary focus the empirical research
into the perceived learning experiences of a group of first-year law students who took part in
extra-curricular moots on the topic of criminal law that | organised at Northumbria Law School
during the 2018-19 academic year. This research took the form of focussed interviews with
each of the students who mooted, triangulated with interviews with their seminar tutors. My
analysis of these interviews was underpinned by, and interpreted from the perspective of, an
understanding of experiential learning theory, and constructed using the methodological

approach of analytic induction.

The research that culminated in this thesis, while informed by my own experience as a tutor
and moot coach, enabled me to attain a much greater appreciation of the importance of
investigative inquiry into the learning experiences engaged in by students in higher education
so as to develop my practise as an educator. It also attuned me to just how important is the
personality and lived experience of the learner in facilitating the quality of the learning
experience. My thesis will conclude by stating that there is a case for mooting to be used in
legal education to offer students an approach to learning substantive law that is more
challenging and rewarding than the “lecture followed by seminar’ approach commonly
adopted in English higher education providers. However, as | explain in the final chapter of
this thesis, this study also identifies a number of difficulties for student mooters that present a
challenge to a general implementation of such an approach (not that it would be appropriate

to make any such pretentions to generalisability in a qualitative study of this nature).

| am confident that the approach that | have adopted when preparing this thesis, in terms of
the theoretical basis upon which it is premised, the depth of the empirical research that | have

conducted, and my approach to analysing the findings of my research, makes for an original



contribution to the body of literature on mooting that can inform and enhance all programmes

of legal education.

Background to the Research

Mooting (sometimes referred to as “moot court”) is a type of mock courtroom exercise that
takes place in many university law schools. The students who take part are provided with the
facts of a fictitious legal dispute, which is referred to as the “moot problem”. The students are
then required to research and prepare oral submissions in support of one of the parties to the
dispute, before presenting the case that they have prepared in a mock courtroom environment

before the moot judge (usually a legal academic or practitioner).

| began mooting in the first year of my undergraduate law degree in 1997, and | engaged in
inter-mural and inter-varsity moots throughout my studies. As | am a naturally introverted
personality, | found it to be both exhilarating and motivating to adopt the role of an advocate
and explain in a courtroom setting my understanding of the law that | had researched, and this
increased my resolve to become a qualified barrister. Upon completion of my degree (which
incorporated the-then Bar Vocational Course) and commencing employment as a paralegal at
a solicitors’ firm, | appeared in court on several occasions and drew upon my experience of
mooting to conquer the sense of nervousness that | experienced when before a judge, as well
as to present my case in a coherent and structured manner (if not always with the outcome

that my firm’s client desired).

Between 2003 and 2017, a significant part of my employment as Senior Lecturer at
Northumbria University was taken up by the duty of Moot Co-Ordinator. Throughout my
performance of this duty, | viewed it as a concomitant to my role as a teacher of fundamental
legal subjects and skills, and endeavoured to encourage students to adopt the attitude of not
being daunted by fear of failure in their studies, and to be creative in their use of the law to
solve problems. Throughout that period, | also strove to encourage involvement in mooting
from all students, with a view to their realizing from their legal education similar goals to that
which I had from my own. One aspect of this duty consisted of my organising the Law School’'s
internal moot competitions, the requirements of which included writing moot problems,
selecting moot judges from the staff or students who volunteered to judge (and occasionally
requesting volunteers when none were immediately forthcoming) and often judging moots
myself. Another aspect included selecting teams for inter-varsity moots, and helping prepare
the selected teams for the challenges of mooting against a team of students representing a
different university. The most rewarding aspect of this duty came in seeing the (at times
considerable) efforts of the students with whom | had worked being recognised by their

attaining successful results in their law studies, and going on to practice law.



As a result of this experience, | have come to view mooting as potentially the ideal vehicle —
more so, perhaps, than seminar tuition — for developing students’ confidence in understanding
substantive law, and in adopting a creative approach to applying their understanding.
However, at Northumbria University, mooting is not part of the university degree curriculum. It
is an activity carried out in the students’ own time, for which they do not directly obtain
academic credit (although from which it has been recognised that they obtain other personal
benefitst). This gives rise to the question whether mooting has a place in higher education as
a means of teaching law in its own right — and, if so, what that place is - which has resulted in

this thesis.

Before commencing work on this thesis, | had formed preliminary views, based upon my
experience of working with student mooters during inter-mural and inter-varsity moot events,
and patrticularly in observing the development of student mooters throughout their involvement
in the latter events, that mooting is capable of being not just an enjoyable extra-curricular
activity or a way to develop practical skills, but a valuable method of learning substantive law.
These views were based principally upon the many comments that | had received from student
mooters to the effect that they believed themselves to have acquired, as result of their
preparation for and performance in a moot, a greater understanding of the substantive law

involved in the moot problem than they had believed to be the case for them beforehand.
An inquiry as to the validity of this proposition requires:

¢ an understanding of what, from the perspective of the student participants, is

involved in preparing for, participating in, and receiving feedback after a moot, and;

¢ how the perceptions of the students involved in the moot experience differ;

e an analysis of the learning experience of the students taking part in the moots;

e an understanding and application of experiential learning theory to the practise of

mooting, as well as to the mooting experiences of the students who took part in this

study.

1 Snape, J. & Watt, G. (2010) How to Moot: A student guide to mooting (2" edition) Oxford: Oxford
University Press, pp 13-15



Principal Research Question and Objectives

The title of this thesis (“How do students’ experiences of, and approaches to, mooting, affect
their learning of substantive law and understanding of the law?”) comprises the principal
research question upon which this thesis is based. | will aim to answer this question by
exploring the concept of mooting conceived as a method for the teaching of substantive law,
and the appropriate place (if any) for the implementation of mooting so conceived, within the
first year of a law degree. | devised the principal research question with a view to answering
it through the medium of a study into the nature of mooting as an experiential learning activity,
exploring how that experience is perceived by the students taking part in this study, and what
can be learned from an analysis of the findings from that study that can inform the development

of a programme of legal education.

To answer this question, it is hecessary to fulfil several Objectives:

1: To explain how mooting has been used in legal education historically, and what position is

taken as to the role of mooting in legal education by modern legal academics and practitioners.

2: To set out the theoretical basis of my study.

3: To draw conclusions from the empirical research carried out to date into mooting in legal

education.

4: To set out the method and methodology that | will use to answer the principal research

guestion.

5: To set out the findings that | derived from my study.

6: To set out the conclusions that | drew from an analysis of those findings.

These Objectives form the structure of the chapters of this thesis.

In order to fulfil Objective 1 (“To explain how mooting has been used in legal education
historically, and what position is taken as to the role of mooting in legal education by modern

legal academics and practitioners”), it is necessary to understand how mooting has played,

and still does play, a role in legal education. Accordingly, | will give an historical account of the

4



rise in popularity, subsequent decline, and recent re-emergence, of mooting in legal education,
before giving a narrative account of the views expressed by some legal academics and
practitioners as to the perceived benefits and detriments of mooting. | will conclude this
chapter by setting out some arguments that emerge from the relevant literature in respect of
the appropriate place of mooting within modern legal education, and my own conclusions
based upon these that have informed the literature review that comprises the second chapter

of this thesis.

An historical overview of mooting in English legal education

A system of formal legal education has existed in England since at least 1234. We know this
because in that year, King Henry 1l issued a writ ordering that all law schools in London be
closed “now and in the future™. It has been argued that Henry was motivated to do this by an
intention to supress legal knowledge per se® and thereby prevent unrest. However, it could
alternatively be interpreted in the context of the maxim that “it is for him who establishes to
explain his deed™ that Henry’s intention was in fact to prevent misinterpretation of the law,
particularly the notion of royal absolutism that continued to be propagated by followers of King

John, who regretted the curtailment of their privileges by Magna Carta®.

Rather than killing off legal education, however, the writ seems to have in fact inspired a surge
in popularity. The legal profession was then in its infancy, and people requiring representation
in court would be represented by an “attorney”, who would be well-known to the judges and
expected to behave professionally for fear of being reprimanded for “speaking foolishly”®. In
1292 there appeared to be “a superabundance”’ of persons intent on practising law, such that
a writ was issued in that year to authorise attendance at court by “a certain number, from every

county, of the better, worthier, and more promising students”. This is believed to be the origin

2 Henry lll Close Rolls 1234 m22 (Close Rolls of the Reign of Henry IIl Preserved in the Public Record
Office, HMSO/Mackie and Co 1909)

3 Slapper, G (2012) “Is studying law boring?” The Guardian, 6" August
(https://www.thequardian.com/law/2012/aug/06/studying-law-boring-gary-slapper)  (Accessed 8t
March 2021)

4 Bracton, H (1968-77) De legibus et consuetudinibus Angliae, ed. George F. Woodbine, translated and
revised Samuel E.Thorne, 4 vols, Cambridge, Mass. 2.33, 169, 305.

5Carpenter, D.A (1996) The Reign of Henry Il The Hambledon Press:London, pp 77-8

6 Harding, A (1911) A Social History of English Law. Reprint: London: Penguin Books 1986, p170

7 Plucknett, T.F.T (1983) “The Legal Profession in English Legal History” in Studies in English Legal

History London: Hambledon Press, p338


https://www.theguardian.com/law/2012/aug/06/studying-law-boring-gary-slapper

of the Inns of Court and Chancery®. The four Inns of Court (Gray’s Inn, Lincoln’s Inn, Middle
Temple, and Inner Temple) all still exist, and remain the only entities authorised to admit (or

“call”) practising barristers®, but none of the ten'® Inns of Chancery survive.

The Inns were regarded as a “studium pupplicum™! where the practice of law was taught. In
the Inns of Chancery, students would become familiar with the basic procedures of oral
pleadings for initiating and defending cases in court. In the Inns of Court, more advanced
courtroom techniques were taught, along with tuition designed to equip the students with “a
detailed knowledge of English law”'2. Both involved an expectation that students attend the

nearby courts, “readings” (a combination of lectures and seminars), and moots?*2,

The origin of the moot system is unclear, but it has been suggested that it arose out of the
system of “disputations” held in universities before the establishment of the Inns!4. One of the
meanings of the term “to moot” at that time referred to pleading a case in court!®, and a moot
took the form of a mock legal dispute arising out of a fictitious legal problem, contested
between two pairings of two students, with one pairing representing either side of the dispute®.
While, in essence, this is still how moots are conducted, the specifics of early moot practise
differ greatly from the moots of today. The moot problems used in the Inns were kept in “moot
books™!’,several of which survive, and have been reproduced?!®. By comparison with the moots
used in modern times, they are “extraordinarily complex™®, and raise a great many points of

law: one moot used at Gray’s Inn in the 1510s provoked a complaint that it “is an unreasonable

8 Jacobs, A.C (1936) “The Romance of the Inns of Court” 42 Michigan Alumnus Quarterly Review 68,
p71

9 https://www.barcouncil.org.uk/about/about-the-bar/other-organisations.html (last accessed 8th March
2021)

10 Barnard’s, Clement’s, Clifford’s, Davy’s (or Thavie’s), Furnival’'s, Lyon’s, New, Staple, Strand, and St.
George’s Inns (Baker, J.H (2003) The Oxford History of the Laws of England Volume VI 1483-1558
Oxford University Press, p453

11 Brand, P.A (1992) The making of the common law London: Hambledon Press, p57

12 ibid pp57-8

13 ibid p58

14 Walsh, C (1899) “The Moot System: An Appeal” 15 Law Quarterly Review 416, p417

15 Baker, J.H and Thorne, S.E (eds) (1989) Annual Volume 105: Readings and Moots at the Inns of
Court in the Fifteenth Century, Vol Il. Moots and Readers’ Cases London: Selden Society; p.xlix

16 Brand op cit p58

17 Baker, J.H (1986) The Legal Profession and the Common Law London: Hambledon Press, p26;

18 Baker and Thorne op cit

19 ibid p xlv


https://www.barcouncil.org.uk/about/about-the-bar/other-organisations.html

case to be mooted at one time for there are twenty-eight points in it if it be well scanned”?.
The complaint evidently received some sympathy in the Inns of Chancery at least, where it

was ordered in 1557 that each moot should contain no more than two points?!,

The actual process of mooting was a considerably more exerting exercise than that practised
today, as it involved the drafting of writs and pleadings in support of the parties’ cases, as well
as the oral arguments seen in modern moots?2. Unlike modern moots, which are completed
within the space of a few hours, the oral arguments in the old moot exercises would occupy
several days?®. The argument of the moot was expected to be done “perfectly, without a book”
on pain of fine?*, and any member of the Inn could be “called to bar”, at which location they
would take part in a moot. This is the origin of the term “barrister”, to refer to a legal

practitioner?®,

The practise of such exercises comprised the barristers’ training, and occupied approximately
ten to twelve years?® of their lives. Mooting was an essential part of a barrister’s qualification?”’,
as well as regarded as fundamental to the acquisition of legal understanding necessary to
practise law: Thomas Wilson (writing in 1553) stated that he had “knowne divers that by
familiar talking, & moutyng together have come to right good learning without any great booke
skil”?8, However, by the seventeenth century, these exercises came be of decreasing
importance, in favour of study based upon “the proliferation of printed texts”?® that were by
then available to those seeking to learn the law. The exercises still continued to be practised,
but by the mid-eighteenth century they “had dwindled away” to “meaningless forms™°,

consisting by the start of the nineteenth century of “reading a few lines written down...by the

20 Baker (1986) op cit p21

2oc cit

22 Baker and Thorne op cit p.xlviii

23 Baker (2003) op cit p466

24 ibid p457

25 ibid p458

26 Brand op cit p58

27 Prest, W.R (1967) “The Learning Exercises at the Inns of Court 1590-1640” 9(3) Journal of the
Society of Public Teachers of Law 301, p310

28 Wilson, Thomas (1553) The Arts of Rhetorique f.21 (quoted ibid)

29 Prest ibid p313

30 Holdsworth, W.S (1972) A history of English Law (7t edition), Volume Xl London: Methuen; p79



butler!, the most difficult aspect of which was, according to Walter Bagehot, reading “some

six words” without laughing®2.

By this time, the Inns of Chancery had ceased to exist®3, and the Inns of Court did not offer
“any effective teaching of law”34. Indeed, it was acknowledged that the only real requirement
to qualify as a barrister was “the keeping of terms by the eating of dinners”3®, so that “a stranger
to legal habits and customs would almost be led to suppose, that the several cooks of the
Societies possessed the same art that was in use amongst the Professors of Laputa, where
every viand was impregnated with science”®. A corresponding lack of instruction in the law
took place at the universities, as an example of which Lord Eldon is quoted as stating that his
examination at University College, Oxford, consisted in its entirety of his being asked to give

the name of the college’s founder®’.

Clearly, these affairs gave rise to concerns for the future of the legal system and the safety of
the public generally. To address these, a Select Committee of the House of Commons met in
1846. Its report recommended that universities should teach, and award degrees, in English
law38, which should be distinct from the routes to professional qualification administered by
the Inns of Court and (for solicitors) the Law Society®. Similar reforms were in progress at the
Inns, committees from which recommended that the Inns should establish lectureships in law,

which reform duly took place in 1852%°. However, students still had the option of qualifying as

31 Campbell, J (Lord) (1881) Life of Lord Campbell, Lord High Chancellor of Great Britain: consisting
of a selection from his autobiography, diary, and letters; Volume | London: John Murray, p134 (quoted
loc cit)

32 Bagehot, W (1870) “Bad Lawyers or Good"? 7 Fortnightly Revew 685, 686 (quoted Holdsworth ibid
p80)

33 Jacobs op cit p73

34 Holdsworth op cit p77

35 ibid p79.

36 Wynne, E (1790) Strictures on the Lives and Characters of the most Eminent Lawyers of the
Present Day: Including, among other Celebrated Names, those of the Lord Chancellor, and the
Twelve Judges : London: G. Kearsley, p146 (quoted loc cit)

3’Bagehot op cit p685

38 Select Committee on Legal Education (1846) Report From The Select Committee on Legal
Education, Together with the Minutes of Evidence, Appendix and Index House of Commons: p xlvii
(cited Holdsworth Vol XV op cit p235

39 ibid p Ixi ((cited Holdsworth Vol XV op cit p237)

40 Holdsworth loc cit



barristers by attending lectures only until 1871, at which point the Inns Council of Legal

Education made examinations a compulsory assessment for qualification as a barrister®:.

Amidst this reform, the moot system remained neglected. It was noted that while “interesting
evidence upon the point” was given to the Select Committee, it “received scant notice amidst
the numerous larger issues which were dealt with in their reports” 42. At the end of the
nineteenth century, the programme of moots organised by the Gray’s Inn Moot Society was
the only known attempt to carry on the moot tradition at the Inns of Court: a state of affairs that
the Society’s Secretary lamented, writing that “learning, however profound, is, in the law above
all places, of little avail without an equivalent of readiness and skill in application” and that the
demise of the moot system was evidence that “pure book-learning” had been “made a fetish”

which “in the law everything is sacrificed to”*3.

The failure of the other Inns to follow the lead set by Gray’s was criticized by, amongst others,
Sir Frederick Pollock, in a series of articles in the Law Quarterly Review**. Eventually the other
Inns of Court would organise their own moots, starting with the Inner Temple in 1926%.
However, despite Walsh* and Pollock*”’s adjurations that the moot system become a
compulsory part of legal education, it would enter the lives of law students in a form adopted
from the legal education system in the United States of America. There, a tradition of
competitive mooting, originally administered by universities, but from 1870 organised by
student-administered “clubs”, had begun to thrive*®. English universities in fact adapted to this
before the Inns, mooting having been conducted at the University of Cambridge before 18894,
and similar initiatives were taken up by other student-run societies at other universities®°.
These were enthusiastically received, and by 1950 it had been observed that “[g]enerations

of London law students will testify to the value they derived”®! from the moots organised by

41 Gower, L.C.B “English Legal Training: A Critical Survey” (1950) 13 Modern Law Review 137, p141
42 Walsh op cit p420

43 ibid 425

44 Pollock, Sir Frederick; (1886) 2 Law Quarterly Review 118; (1903) 19 Law Quarterly Review 259-
260 (cited Duxbury, N (2000) “When we were young: notes in the Law Quarterly Review: 1885-1925”
116 Law Quarterly Review 474 fn 47)

45 Baker and Thorne op cit p Ixxxvi

46 Walsh op cit p424

47 Pollock (1903) op cit p260

48 ibid 421

49 Pollock, Sir Frederick (1889) 5 Law Quarterly Review 227 (cited Duxbury op cit)

50 Bathurst, M.M (1943) “English Legal Education” 3 Lawyer’s Guild Review 9, 11

51 Gower op cit p189



the University of London’s college law societies. Elsewhere, the first inter-university moot court
competition open to English universities, the Philip C.Jessup International Law Moot Court

Competition, commenced in 1960

There has since been an “explosion”® of inter-university moot court competitions, with in
excess of twenty competitions open to students®*. At university level, research in 2005 found
that 93% of the participating universities involved their students in mooting, with 60% stating
that mooting formed part of their curriculum®®. This slow realisation of the ambition set out by
Walsh and Pollock has been described as “the rediscovery of an ancient treasure of legal

education”8.

In respect of the first part of Objective 1 (“To explain how mooting has been used in legal
education historically, and what position is taken as to the role of mooting in legal education
by modern legal academics and practitioners”), | can conclude that mooting traditionally was
the primary method of learning substantive law, and, following a period of neglect, has in more
recent years come to be widely engaged with by law students both as part of their programmes

of study, and as an extra-curricular activity.

As stated above, | am of the view that mooting is capable of being not just an enjoyable extra-
curricular activity or a way to develop practical skills, but a valuable method of learning
substantive law. To address the second part of Objective 1, it is necessary for me to consider

the views of others on the place of mooting within the modern legal education system.

I should note at this point that the emergence of moot court societies in United States law
schools broadly coincides (perhaps coincidentally) with the emergence of what would come
to be called legal realist theory through the writings of legal academics at those same

institutions®’, which in turn informed the development of the theory behind clinical legal
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Law” 16 Canadian Yearbook of International Law 332, 333.

53 Dickerson, D (2000) “In Re Moot Court” 29 Stetson Law Review 1217, 1224
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education®8, While there is, perhaps, much to be said about the relationship between mooting
and clinical legal education, and the contrast between the principle-based approach to
preparing for a moot and the fact-based approach involved in most commonly accepted forms
of clinical legal education, such a discussion is beyond the scope of this thesis, premised as
it is upon an exploration of the practical experience of students taking part in moots, rather

than mooting as an abstract concept within legal education.

Some views on the pedagogy of mooting

Although not explicitly recognised in terms of pedagogical theory (such concepts not being
recognised generally at the time), the historical overview of mooting set out above contains
some strong arguments as to the ways in which mooting provides an educational benefit. Such
views have been widely expressed in contemporary times also. Recognition has been given
to the benefits provided by mooting to a student in terms of improving their ability to research,
and to recognise the importance of working well as part of a team, which has been recognised
as a particularly important attribute for practising lawyers given insufficient attention by the
legal education system, which emphasises individual achievements and encourages

competition on this basis®®.

The process of mooting has been described as “a specific form of simulation which enables
students to practise and develop a range of skills™°. The practice of these skills has been
noted as offering such benefits as the opportunity for students to manage their time effectively
in order to determine how best to prioritise the several academic demands that compete with
mooting for their time, in doing so preparing them for the pressures that practising lawyers are
subjected to®!. The particular changes to the legal profession, driven in the main by

technological innovations, have been recognised as creating an environment which will

58 eg: Frank, J (1933) “Why Not A Clinical Lawyer-School?” 81(8) University of Pennsylvania Law
Review 907

5 Finneran, R.E (2017) “Wherefore Moot Court” 53 Washington University Journal of Law and Policy
121, pp126-7
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School Curriculum”9 Legal Education Review 41, p46
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require law graduates to be confident and resilient in order to thrive: attributes that the

experience of mooting provides opportunities to develop®?.

An important element of the role of a practising lawyer, the “ability to withstand interruptions”,
has been recognised as an aspect in which mooting provides invaluable practise, through the
requirement that students respond to judicial interventions made during their submissions®2,
Moreover, the enhanced confidence and improved analytical skills, as well as improvements
in students’ written and oral communication skills, and their ability to “think on their feet”®*,
have been noted as transferrable attributes making involvement in moots advantageous to
students seeking any employment®®, but particularly when applying to be a pupil barrister, in
relation to which it has been stated that “there can be no excuse for getting to a pupillage
interview without having done a moot”®®. Similarly-positive views have been expressed by
solicitors in respect of the benefits of mooting for prospective trainees, particularly in relation
to the interview process®’. Other acknowledged benefits of mooting include “the thrill or rush
of competition”, improvements to self-confidence, and a “greater sense of empathy for how
the law treats individuals” . Particular importance has been placed upon the opportunity
provided by mooting to obtain practice in developing a “personality and style” of advocacy in
a competitive environment®. This has been recognised as a skill that mooters develop by
becoming used to what is expected of them when mooting through a process of “systematic

desensitisation” by repeated exposure to moot practice’®. The opportunities available through

62 Parsons, L (2017) “Competitive Mooting as Clinical Legal Education: Can Real Benefits be Derived
from an Unreal Experience?” 1 Australian Journal of Clinical Education 4, pl4; Parsons, L (2018)
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mooting to build social and career progression networks with fellow students, as well as alumni

and the local legal profession, have also been identified’* .

Mooting has been described as being “like an iceberg”, in that it can have deeper and perhaps
more important benefits to the students involved than those relating to the oral performance
of the moot which might be immediately obvious.”?> From a more explicitly pedagogical
perspective, a recognised benefit of mooting has been its providing an opportunity for students
to prepare and argue points of law, which has been described as “a skill critical to lawyers”,
and “something which we in the classroom increasingly deny our students”’®. An especially
important aspect of this, and an element particular to mooting, is the opportunity to analyse
and synthesis points of law arising out the case law researched, and to devote a degree of
time to doing this that the time constraints of “normal classroom” instruction precludes™. The
ability to do this, and to then express a clear oral or written understanding of “what may be
very complex legal material”’, which mooting “nurtures”, has been described as lying “at the
heart of [lawyers’] skills as lawyers”’®. The time involved in preparing for a moot, and effort
required in order to do so, also provides students with the opportunity to develop their
understanding of the application of rules of statutory interpretation, and concepts relating to

judicial precedent, with a degree of focus not available elsewhere in the curriculum.”®

From the perspective of an educational theorist, mooting has been described as of particular
significance as an educational experience in that it enables a learner to engage with all six
“levels” of cognitive activity necessary to achieve the “goals” identified by B.S Bloom in his
influential work on educational objectives. Thomas and Cradduck describe this by reference
to the demands of participating in a moot, which necessitate parallel attainment of the upper
three levels (analysis, evaluation, and creation) of the revised taxonomy of Bloom’s
educational objectives, the lower levels (remembering, understanding, and applying) having

been attained by the earlier stages of moot preparation’’. Similarly, it has been noted that

1 Ringel op cit p460

72 Huxley-Binns, R (2010) “Hardly a moot point” 160 New Law Journal 7411, 7411
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mooting facilitates development of the identified hierarchical objectives of affective learning’®,
the first two stages of which (“Willingness to pay attention” and “voluntary compliance”) are
fulfilled by the very fact of a student's engagement in the task of moot preparation’®, and the
third stage (“acceptance”) through the student’s adoption during the moot of the rules of
courtroom procedure, including speaking in accordance with courtroom etiquette®®. The fourth
and fifth stages (“rearrangement of value systems” and “incorporation of values into life”) have
been recognised as more difficult goals for the mooter to achieve, in that they require the
mooter to adjust their perceptions of the morality involved in the case that they have been
instructed to present, and to adopt a stance when advocating that the court should support
submissions that they have made that may be at odds with their own views about the case
involved. In this sense, the mooter is required to adopt a similar position to a legal professional
who may disagree morally with the client that he or she is professionally obliged to represent®?.
It has been recognised that development of these attributes will most likely take place over a

sustained period of involvement in mooting®?

It has been noted that certain disadvantages can arise for students as a result of their
involvement in mooting. Some of these are common to experiences that offer a different
approach to the traditional lectures and seminars, but others are unique to mooting. The
competitive nature of mooting might bring with it conflicts between teammates, as well as the
“winners and losers” of a moot. There are also the potential financial costs for students of
travelling to moots®3, particularly if their university is unable to make the substantial financial
investment necessary to participate in international moot court competitions®. Also,
involvement in international moots may give rise to difficulties brought about by language or
cultural differences®. One such problem arose following the lunch break at the heats of the
K.K Luthra Memaorial Moot Court Competition (contested annually at the University of Delhi),

when an English mooter unused to Indian cuisine ate a bowlful of chutney in the belief that it
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was soup. Consequently, his moot participation was interrupted by an unscheduled need to

excuse himself for personal reasons?®.

Other factors which have been identified as possibly disadvantageous towards the students
involved include the effort necessary to prepare effectively for a moot, which might adversely
impact upon the student’s other educational demands, or create negative personal impact in
the form of stress. This has been identified as a problem particularly likely to arise in the case
of first-year students, who may be ill-equipped to deal with the emotional and intellectual
challenges presented by mooting®’. However, it has been argued that this can, as with other
public speaking activities, be reduced over time by a mooter’s developing techniques to reduce
the likelihood of the moot performance being impeded by any anxiety that the mooter may be
experiencing®, as well as support and assistance from the staff involved in organising the

moots®°.

The moot system has long been criticised for lacking realism, insofar as the moot court
environment does not sufficiently resemble a real court hearing, resulting in “an obviously
artificial make-believe air"®°, or, more damningly, “a mere game”®. This particular criticism has
its source in part in the moot problems that students are required to base their submissions
upon, which are often by their nature outlandishly unrealistic in substance®?, as well as in their
plain setting-out of the facts of the moot case, which has been described as potentially causing
students to believe incorrectly that “facts in real life are defined, concrete, and knowable rather
than uncertain, slippery and complex™?, and thus fail to appreciate the demands involved in
real case preparation, where the facts are far from clear®, or may be “missing”® and in relation
to which the outcome of “most appellate cases turn”®®. Similarly, mooters are encouraged to

make use of all of the time that they are allotted by the competition rules, whereas in practise
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a judge “would never object” if an advocate did not use all of their available time®’ Also, the
common feature of moot problems being divided into sections, which are addressed by the
individual students in the moot team, has been criticised as unrepresentative of real case
preparation, the nature of which is such that a lawyer is required to “immerse himself in the

case” as a whole, rather than attempt to compartmentalise it®8.

The fact that moot preparation requires students solely to focus upon points of law has been
criticised as an inaccurate representation of real appeal court procedure, in that such
proceedings invariably involve procedural issues that are not addressed within the moot
format®®, and when points of law do arise, they are more likely to come about from a “gradual
discovery of the facts” rather than “a discovery of new and groundbreaking principles of law™%°,
This has been identified as giving rise to the risk that students may fail to appreciate “the
relevance of facts in the operation of the law”!%, This, it has been argued, results in moots
becoming a process that “serves academic values... which are extrinsic to the litigation
process”, and “teaches students the perverse lesson that the strength of the client’'s case —
indeed, the fate of the client — is irrelevant™2, It has been argued, however, that the focus
upon points of law necessitates that student mooters become accustomed to the need to
“exercise independent professional judgement”, rather than risk too close identification with
one’s client, which is described as likely to give rise to ethical concerns “more problematic

than any danger of creeping passivity in the legal profession™%

A related criticism pertains to the extent to which moot participants and judges “worship form”,
with emphasis on form over content, for example, in deciding a moot competition in favour of
the team with the best display of advocacy skills!®. This is unlike the position in real courtroom
hearings, where the contrary position prevails'®®. The emphasis in moot judging upon the
mooters’ oral submissions (as opposed to the written briefs or skeleton arguments that they

have drafted) has been criticised as not reflective of real courtroom practice, where written
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submissions are afforded increasingly greater importance!®® The requirement that moot
judges decide the winners of a moot based upon the effectiveness of the advocacy involved
has been criticised as unrepresentative of real courtroom advocacy, in which lawyers may
display extremely effective advocacy, but nonetheless fail to persuade a judge to decide a
case in their favour because the judge does not agree with the points that they are making*®”.
The unrealistic nature of mooting, it has been submitted, teaches students bad habits that
“must be unlearned...by bitter experience”'%, such as encouraging students to “show off” in
order to attempt to impress the judge with their advocacy abilities!®® (although it has been

argued elsewhere that this problem can, and should, be prevented by a good moot judge*©).

This lack of realism has been attributed to moots being organised by academics who lack
practical experience!'!. This may give rise to such unrealistic features as a focus in moot
problems upon points of law that happen to have captured the public’s attention at that given
time, which is very rarely the case in in real litigation!'?, although the criticism that this results
in students failing to understand how judicial precedent works has been rebutted on the basis
that such a problem is more likely to be due to poor teaching practice!'® . The very fact that
moots are commonly set in appellate courts, rather than courts of first instance, has been
criticised as driven by the convenience of the academics, it being easier to replicate an
appellate court hearing than a trial*'4, to the detriment of the students, who upon commencing
their legal careers are much less likely to appear in an appellate court than a trial'’®. As a
simulation-based method of learning, mooting has been criticised as likely to fail to provide its
full potential educational benefit if students do not perceive it as “replicat[ing] actual practice”

or being “relevant, meaningful, and interesting”*6

While it has been accepted that moots cannot be expected to accurately replicate a real court
hearing, it has been proposed that they could feasibly come closer to doing so, for example,

by being based upon real courtroom hearings, and making all the relevant case papers
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available for students to refer to when preparing their appeal submissions!’. This proposal
has in turn been criticised as likely, in the absence of thorough instruction in how to distinguish
“facts” from “evidence”, to give rise to bad habits and misunderstandings of the same character
to that which the existing moot system is criticised as being prone to*'8. Also, a specific rebuttal
to the criticism that moots lack realism has been raised in relation to the use of moots as
assessments, wherein the requirement to advocate a particular party’s position more
accurately reflects legal practice than the requirement to adopt a position of impartiality when
answering a “purely academic assessment’!®, Similarly, the necessity for a mooter to rely
upon “elegance as well as correctness” in making their submissions has been described as
lending an element of realism to the process of legal education in promoting the message to

students that decisions in real courtrooms rarely rely upon syllogistic reasoning alone!?°

From the perspective of English legal education, it has been commented that the “sting” of
many of the above criticisms can be drawn in that mooting as practised during undergraduate
law studies does not, unlike mooting in American law schools, presume to be “a precursor for
legal practice™?!, such a purpose in England being served at present by the Legal Practice
Course and the “vocational component” of Bar Training. Additionally, the above criticisms have
themselves been criticised as being a symptom of the common tendency of practising lawyers
to “look down” on legal academics?2. The focus in moots upon questions of law has been
described as not substantially lessening the practical benefit for students of engaging in the
same sort of process of “answering questions and reasoning through issues” as is conducted
by practising lawyers'?, nor the benefit of careful case analysis!?* or opportunities to gain in
personal confidence before entering practise, which might be of particular importance in
helping students with problems in their personal lives in helping them come to terms with those
problems rather than risk an adverse effect to their careers'?®. This approach has been
defended as preferential to deciding moots based upon the merits of the parties’ cases, as

such an approach “would unfairly assess competitors on matters over which they have no
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control”?8_ It has been submitted that most of the above criticisms of mooting are more likely
to arise out of the way that a particular university organises its mooting programme, rather
than mooting itself, and that “full, enthusiastic support” from the academic staff involved can
prevent the occurrence of the identified problems?’. Such support should include making
students aware of the importance of not adhering too rigidly to any “outline” submissions that
they may have prepared, so as not to risk failing to give sufficient attention to answering
questions put to them by the moot judge!?®. The importance of giving meaningful formative

feedback on the students’ written work has also been identified*?°.

A further aspect of mooting that has attracted criticism is the tendency of mooters to resort to
policy-based arguments when making their submissions (due to the nature of the moot
problem making it difficult to identify any directly relevant authority) on the basis that this is not
reflective of real courtroom practise®°. However, this aspect of mooting has been defended
from a pedagogical perspective on the basis that it provides students with an opportunity to

have regard to points of law in a broader context*3?.

In contrast to the criticisms of lack of realism raised by (in the main) legal practitioners, mooting
has also been the subject to criticism from academic commentators on the basis that it is too
representative of certain negative aspects of the reality of legal practice. These include the
gender bias against women that pervades the legal system, which “allow[s] its training goals
to be shaped by the gender-biased world of practice” and thereby “perpetuate[s] the existing
system™32 by being governed according to rules established by and from the perspective of
men, such as expectations of what female mooters should wear**? and criticisms of non-verbal
behaviour predicated upon gender stereotypes®®* resulting in a message that female mooters
need to “mimic maleness™ in order to succeed in the legal profession. Such problems, it has

been argued, cannot be solved by an attempt to “degender” moot proceedings, due to the
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gendered nature of the world3®. A proposed solution has been to encourage both male and
female mooters to deploy in their submissions appeals to “kindness, flexibility, and emotion”*3’
of the type stereotypically associated with women with a view to normalising such an approach
to courtroom advocacy and initiating progress towards a legal system that is less hostile to
women generally. It has also been recommended that students be taught about feminist
approaches and the contributions made by female lawyers, and that moot court instruction
include an element of awareness of the ethical concerns relevant to making courtroom
submissions!®8, as well as input from female moot judges and a moot “dress code” that is not

predicated upon male-driven standards of courtroom dress*®.

Mooting has also been criticised for arguably inculcating in students an adversarial attitude
towards the resolution of legal problems, and the adoption of a “win/loss” approach®. This is
at odds with prevailing attitudes in modern legal policy that disputes ought to be resolved
(where possible) out of court and in a conciliatory manner4t. This has been argued to have a
detrimental effect upon a student’s development of their understanding of the role of a legal
professional'?. It is to be noted, however, that these criticisms have been made with particular
regard to the system of mooting in India, where there is no distinction between undergraduate
legal studies and professional legal training, and where although mooting is not a compulsory
part of legal education in a de jure sense, itis in a de facto sense insofar as it represents for
many students their only engagement with courtroom procedure during their legal
education*®. These criticisms are less relevant in systems of legal education (such as that in
England) where mooting usually takes place during undergraduate legal studies, which are
then followed by professional legal training including training in professional ethics and

alternative dispute resolution.

Although mooting is a feature of the curriculum at most modern universities, albeit
predominantly via optional modules (which has been criticised for causing too few students to

have access to the benefits offered by mooting#4) it is predominantly used as “a vehicle for
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the development of skills”*>* However, as noted above, mooting has in recent years been used
as a method of teaching substantive law, as was one of its original purposes. The particular
analytical approach required in order to prepare satisfactorily for a moot has been transposed
for use as a method of teaching tax law, the adequate understanding of which has been
recognised as requiring the deployment of such an approach!#®. It has also been recognised
that even if mooting is taught from a skills-based perspective, it can still succeed in imparting
an element of substantive law tuition, because in order to demonstrate the relevant skills, it is
necessary for students to have “an understanding of theory™4’. As well as being part of the
teaching curriculum in many universities, the educational benefits of mooting have led to inter-
varsity moot competitions being used as a vehicle for teaching the law arising out of such
matters as the European Convention on Human Rights'“®, as well as international law
generally **°. In respect of the latter subject, it has been asserted that the contesting of points
of law in the environment of an international moot court competition facilitates the study of the
subject area by the students in greater depth than might be possible through classroom-based
learning alone'®®, as well as “recast[ing] the student-teacher relationship” so as to better
enable university staff to educate students within a collaborative learning environment®, This
endorsement, however, has been qualified by the provision that universities ought to provide
sufficient incentive and reward in the form of academic credit for students able to make the

effort to prepare for and participate in such an experience®2.

Mooting has also been used in interdisciplinary teaching projects, including the teaching of

law and medicine in the context of human cloning®®3, and the teaching of law and literature via
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the “Shakespeare Moot Court” project at McGill University®*, involving moots in which the only
permitted authorities are the works of William Shakespeare. This has been described as “a
way of restoring...Shakespeare criticism to the public realm” by the way in which the
requirement to refer to the works of Shakespeare in a contemporaneous legal environment
“takes to heart the principle that Shakespearean meaning is diachronic through and
through”®°, as well as allowing law students an opportunity to study in depth the examination
in literature of human qualities that judges must bring to bear when making decisions in

courtt>®

In concluding this Chapter, | will address the second part of Objective 1 (“To explain how
mooting has been used in legal education historically, and what position is taken as to the role
of mooting in legal education by modern legal academics and practitioners?”) by stating that
mooting has great potential to be used in legal education not just as a vehicle for skills training,
or as a “fun” activity'®’ but as a method of teaching substantive law. There are many criticisms
made of mooting by Kosinski and others — however, the problems raised by these criticisms
do not appear to be of the kind that could not be solved by a well-planned and implemented

programme of study.

Further exploration of this subject involves fulfilling Objectives 2 (“To set out the theoretical
basis of my study”) and 3 (“To draw conclusions from the empirical research carried out to
date into mooting in legal education”). | will answer these questions in detail in the next
chapter, but before doing so, I shall introduce the body of educational theory that | will go on
to apply in order to understand how mooting can be conceptualised as a method of learning

in higher education.
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Mooting as experiential learning

The nature of mooting as a method of education has been explained as a form of experiential
learning, insofar as it relies upon the performance of an experience, followed by a process of
reflection and improvement!®8, The most influential exponent!*® of the theory of experiential
learning is David A. Kolb, who describes experiential learning as “the process whereby
knowledge is created by the transformation of experience”*®°. Key to this is the process of
knowledge as a spiral, whereby a learner reflects upon their experience and uses that
reflection to transform and develop not just their understanding of the subject that they are
learning, but the world that they have constructed as an environment in which to learn?6?,
Viewed as such, this necessitates consideration of the theory underpinning the concept of
learning by experience generally, as well as specifically in relation to mooting, so as to fulfil
the objective of this thesis of addressing how a student’s experience of mooting can affect

their learning and understanding of substantive law.

The theoretical basis for experiential learning, as conceived of by Kolb, is informed by his
drawing upon the work of others — notably William James, John Dewey, Kurt Lewin, and Jean
Piaget. In the next chapter, | will review the literature on experiential learning generally in order
to set out Kolb’s theory as derived by him from these scholars, along with the criticisms that
have been directed at Kolb’s work, both in respect of its foundations and its application. | will
also refer to the literature specifically relating to the empirical research that has been carried
out into mooting as a method of experiential learning, so as to inform my own investigation

into this area.

158 Wolski op cit pp51-52

159 Burridge, R (2002) “Learning law and legal experience by education” in Burridge et al (eds) Effective
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160 Kolb (2015) Experiential Learning: Experience as the Source of Learning and Development (2"
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CHAPTER 2
LITERATURE REVIEW

In the previous chapter, | identified that the outcome of this thesis will be to answer the
question of how students’ experiences of, and approaches to, mooting, affect their learning of
substantive law and understanding of the law. | explained that this has been informed by the
context within which my research has taken place, the factors that have motivated me to

conduct this research, and the objectives that | will be seeking to fulfil.

In this chapter, | will review the existing literature which relates to the subject under
investigation. My aims in doing so are to (a) draw together the existing research and theories
derived therefrom, and then; (b) establish the presence in the existing body of literature of

gaps, which my own research aims to fill. My review will be structured as follows:

1. Anexplanation of the process that | will be using to review the literature. The “literature”
to be reviewed can be grouped into two broad categories: literature on experiential

learning, and literature on mooting.

2. Areview of the literature on experiential learning, explaining the development of this

theory as it is understood in modern education.

3. A review of literature involving studies based upon experiential learning theory in

respect of role-play as a learning technique.
4. An identification of the categories of literature on mooting.
5. Areview of empirical studies of mooting.

6. An identification of the gaps in the literature.
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Forms of literature review

Before commencing a literature review, it is necessary first to consider the form that the review
will take. | will examine the two forms that literature reviews have been primarily categorised
as belonging to: the systematic review, and the narrative review!®2.Other forms of literature

review have been noted?®® - one of which (meta-analysis) | will also consider.

Systematic reviews

Systematic reviews of literature are distinguished by their being conducted “according to
scientific principles and rules”%* in order to make for a study that “can be replicated by others”.
This requires setting out an “explicit and rigorous methodology”*%®, including use of a research
protocol to clearly define how the search is going to be conducted, what is going to be included
and excluded, and how the data to be obtained from the search will be analysed®®. The
primary advantage of a systematic review is said to be that because it allows for coverage of
the comprehensive body of research addressing the topic under investigation (it has been
noted that to complete a systematic review, “it is incumbent upon the reviewer to locate every
study ever conducted that meets these criteria [for inclusion]"'%7), it allows for an “unbiased™%®

assessment of the literature.

It has been noted that systematic reviews have been accepted as the preferred method of
reviewing literature — “Indeed, in many fields this approach is almost obligatory.”'%°. However,

the approach has been criticised as being founded upon a positivist epistemological stance

162 Bryman, A (2016) Social Research Methods (5t edition), Oxford University Press, pp90-91

163 Boland, A, Cherry, M.G, Dickson, R (2017) Doing a Systematic Review: A Student’s Guide (2™
Edition) Thousand Oaks, CA: Sage, pp8-14

164 Cooper, H (1998) Synthesizing Research: a guide for Literature Reviews (3 edition), Thousand
Oaks, CA: Sage, xi.

165 Boland et al op cit p12

166 jbid,p 55

167 Slavin, R.E “Best-evidence synthesis: an alternative to meta-analytic and traditional reviews” (1986)
15(9) Educational Researcher 5, p8 (cited Hammersley, M (2001) “On “Systematic’ Reviews of
Research Literatures: a “narrative” response to Evans & Benefield” 27(5) British Educational Research
Journal 543, p544

168 Macdonald, G (2000) “Social care: rhetoric and reality” in Davies, H.T.O, Nutley, S.M, and Smith,
P.C (eds) What Works: Evidence-based Policy and Practice in Public Services Bristol: Policy Press,
ppl17-140, p131 cited Evans, J and Benefield, P (2001) “Systematic Reviews of Educational Research:
does the medical model fit?” 27(5) British Educational Research Journal 527, p529
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towards existing research, conceptualising the research as a destination towards which the
researcher charts a course and then “brings back knowledge”’. Critics of this
conceptualisation of the research process include Polanyi, who has described such an
exercise as an attempt to make sense of research undertaken by others by imposing “strictly
impersonal criteria of [the research]’s validity”, which is an impossible task, as to do so ignores
the ever-present personal element in the research undertaken, and distorts the research by
attempting to conceive of it in a way which “is to exercise the kind of lucidity which destroys

its subject matter""?,

Notwithstanding the above criticisms of attempting to view the task of reviewing the literature
through the lens of positivism, the perception of the systematic review as an artefact in itself
has been called into question. Hammersley has pointed out that no review of the literature can

be truly “’a matter of synthesising data’ ” without an element of personal input on the part of
the reviewer, as the task of reviewing the literature necessitates that “the reviewer...draw on
his or her tacit knowledge, derived from experience”'’? in order to produce the final analysis
of the review. This, it has been noted, is apparent particularly in respect of the inclusion in
systematic reviews of what has been referred to as “grey” or “fugitive”’® literature — terms
used to refer to literature that has not been subjected to review prior to publication, or which
has not been published. As such literature has not previously been assessed as to its validity,
the only assessment must be that of the reviewer — thus interposing between the literature
and the end reader the reviewer’s critical opinion as the sole arbiter of validity'’. By attempting
comprehensive coverage, the quest for objectivity pursued by the systematic reviewer has the
inevitable end of a review that belongs more to the subjective dimension than any less

“comprehensive” review ever can.

This latter point calls into question also another of the vaunted strengths of the systematic
review process: that the final analysis is “unbiased”'’®. This ignores the personal dimension
constantly present in research, and the concept of reflexivity (defined as “the ability of human

statements to alter the state of what is being stated, the person who states it and often too the

170 Foster, P and Hammersley, M (1998) “A Review of Reviews: structure and function in reviews of
educational research” 24(5) British Educational Research Journal 609, p610

171 Polanyi, M (1966) The Tacit Dimension. Reprint, Gloucester, MA: Peter Smith 1983, p21
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person who listens™76), which has been noted as being “inseparable from the quality of being
a subject, of being human” and thereby forming part of the research carried out by all
researchers, “albeit not consciously” in all cases!’’. Conversely, it has been noted that the
recognition of the personal involvement of the researcher in the research act “need not be
construed as bad practice or bias but as a source of data in its own right"*’8. The significance
of the positionality of the researcher in the research act has been regarded as “part of the
empirical evidence for (or against) the claims advanced in the results of research”'’®. Indeed,
given that (as noted above) all reviews of literature involve a subjective element in the form of
the scrutiny of the reviewer, it has been suggested that an overt recognition of “this ‘subjective’
element...in fact increases the objectivity of the research and decreases the ‘objectivism’

which hides this kind of evidence from the public1®

It has also been suggested that the kind of literature review necessary to inform my research
does not lend itself to the systematic review process because, by its very nature, it will include
reference to qualitative data. Opinions diverge amongst advocates of systematic review!®! as
to whether qualitative data can appropriately be included in an evaluation of data at all: it has
been commented, in the context of social work research, that “anything else” other than
“randomised, controlled-trials...is ultimately a ‘disservice to vulnerable people™®. A less
extreme approach is taken by Davies, who rebuts the charge that qualitative data is less valid
than quantitative data, stating that such criticisms “seem to miss the point of what qualitative
studies are trying to achieve”®3. However, Davies is careful to state that the inclusion of

qualitative studies in a research evaluation is only useful in as much as it “enhances

176 Gabriel, Y (2015) “Reflexivity and beyond — a plea for imagination in qualitative research
methodology” 10(4) Qualitative Research in Organizations and Management: An International Journal
332, p333
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Group, 122-146, pl44
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quantitative studies by helping to determine the...conditions under which the findings of
evaluative and experimental studies are likely to be generalisable and non-generalisable™84,
It follows, given that it is not the role of qualitative data to produce findings that are necessarily
“generalisable”, but rather “relatively concrete illustrations of processes™?®, it is neither
necessary nor helpful when composing that research to make use of a form of data analysis

which is predicated upon the production of data that is “generalisable”.

Accordingly, | decided not to make use of a systematic review to inform my own research. It
has, however, been commented!® that it is not possible to undertake an “unsystematic” review
of the literature, as all reviews must by their very nature involve a system of some sort, and to
set up “systematic reviews” as the only alternative to “ostentatious narratives to enthuse the
troops™®’ is to create a false dichotomy. My review of the literature will, therefore, be directed
by my own understanding of the subject matter under investigation and of the key sources of
information in the area in question, as well as my own positionality, which will inevitably inform

the way in which the literature referred to is constructed and problematized?!®

Meta-Analysis

Similar concerns to those expressed above in relation to use of systematic review have been
expressed in respect of the technique of meta-analysis when conducting a literature review.
This technique involves “combining samples and generating an average effect associated with
the properties of the combined sample™®°. It has been commented that a narrative analysis
without meta-analysis “remains difficult to evaluate, replicate, or challenge”*®°. However, the
application of this form of review has been questioned on the basis that it operates from the
premise that there is “just one possible relationship between different studies: an additive
one™%, A particular concern has been raised in respect of studies that claim to formulate

cumulative knowledge in respect of the social sciences, due to “the lack of conceptual

184 ibid
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overlap™®? in respect of the theories underpinning the variant studies, with the effect that
“.when the confirmation of a proposition depends upon who interprets it, its status as a
knowledge claim is equivocal because its intersubjective testability is in doubt™'%3, Conversely,
it has been proposed that a narrative review which does not aim for overall aggregate, but
instead considers the studies involved as “different parts of a single picture” whereby “each
one that makes a genuine contribution changes the emerging theory”® reflects with greater
limpidity the process of cumulative knowledge in the social sciences, given that in these
disciplines — unlike the natural sciences - there is no “calculus™®® by which “truth” can be

measured

Narrative reviews

Unlike the process of conducting a systematic review, which necessitates a review of all
available literature on the subject under investigation in order to make a claim for
comprehensive coverage, the narrative review process has been described as being
grounded in “what is already known” by the reviewer, in order to “frame][...] and justif[y]"*%,
and thereby provide a starting point for, the reviewer’s research into the subject under

investigation.

| chose to carry out a narrative review of the literature with a view to my own positionality in
respect of the research area in question. With regard to the importance of reflexivity in
research, | am conscious that the data to be derived from my research — including a review of
the literature — is not, and cannot be “processed”*?’, as if it were “separate from [my]self’1%.
Specifically, my recognition of my experience in participating in, organising, judging, and
hosting moots over the past 24 years “must invariably form an integral part of the “story”%°
that my research will tell. This recognition, in turn, facilitates by way of reflexivity what has

been described as “bending-back™ — that being the researcher’s recognition of an object

192 Freese, L (1980) “The problem of cumulative knowledge” in Freese, L (ed) Theoretical Methods in
Sociology Pittsburgh, PA: University of Pittsburgh Press 13-69, p17
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which in turn causes the researcher to think about their own self reflected in the light of that
object. The specific object that calls for reflexivity here is the narrative literature review, which
has been described as being “typically prepared by ‘experts’ to provide an overview of a
specific topic, to raise overlooked issue and/or information gaps, and to encourage new
research”!, When | first read the last-quoted passage, | took the view that a narrative review
would not be suitable in my circumstances, as | did not, at that time, consider myself to be an
‘expert” in the subject under investigation, as | associated that term with persons who have
achieved a degree of renown or received accolades that | have not. However, adopting a
reflexive stance, | have concluded that my experience of, and interest in, mooting within legal
education at university does indeed imbue me with the necessary “expert”?°? status to conduct

a narrative review of the literature.

As noted above?®3, any literature review must involve a degree of recourse to a “system” in
order to inform the researcher as to how to construct and deconstruct the literature, even
though that review may not be a “systematic” review in the formal sense. My own review takes
as its starting point the structure suggested by Golden-Biddle and Locke?* for a researcher
to deploy so as to formulate a review of the literature that will inform their own research. This

structure is divided into two stages.

The first stage involves “Constructing Intertextual Coherence”?%. This requires the reviewer to
have regard to the existing body of knowledge on the subject under investigation, and set out
“how they relate to each other and to the proposed study”2%. This can be done by connecting
work previously thought to be unrelated in order to “highlight the need for new work (ie: the
present study)’?®’, by identifying “works already recognised in theoretical methods and
perspectives” in order to inform a review that is “written as a setup for the present article, which
explicates as a logical next step™® the study being undertaken by the reviewer, or by

identifying a body of works “linked by disagreement”?®°. Golden-Biddle and Locke term these

201 Boland et al op cit p10 (quote marks in original)

202Adopting the definition of this term as “a person with a high level of knowledge or skill relating to a
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techniques respectively “synthesised coherence”, “progressive coherence” and “non-
coherence”°, The second stage, “Problematizing the Situation"?!!, requires the reviewer to
have regard to the literature in order to identify that it calls for a contribution to be made, and
to explain why this is so. This could be because the literature is either “incomplete” in that

there is a gap in the existing literature which needs to be filled?!?, “inadequate” in that the
literature suffers from an “oversight”?® in failing to consider the subject under investigation
from a particular perspective, or “incommensurate”, whereby the reviewer explicitly claims that

the perspectives adopted in the literature are “wrong, misguided, or incorrect”?*4,

The first stage of my literature review, therefore, must involve my constructing the literature.
To begin doing this, it is necessary to identify the sources that | will be consulting, and to define
the boundaries within which my search of the literature will take place. The scope of my review
can be grouped into two kinds of “literature”. Specifically, these are literature on experiential
learning theory, and literature on mooting. For reasons explained below?® my review will not
focus upon empirical studies in respect of other aspects of legal education, (although these
may be mentioned in passing), but will draw upon literature on how role-play has been used
in other areas of education to help students towards the necessary development for their

chosen area of practice.
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Experiential learning theory

As mooting has been identified?!® as a form of experiential learning?!’ that can be deployed to
teach law in higher education, any attempt to construct a coherent narrative from the literature
related to my area of inquiry calls for a consideration of the extent to which my review will draw

upon the voluminous literature on experiential learning generally.

It is necessary, in order to understand the key principles of experiential learning theory that
underpin my own research, to divide this group of literature into categories and review them
accordingly. The specific categories to be reviewed, therefore, are literature setting out

experiential learning theory, and empirical studies deploying that theory in practise.

Literature on experiential learning theory

In order to conduct a practical study underpinned by experiential learning theory, it is
necessary to review the literature in which the fundamental elements of that theory are
identified and expounded -an oft-quoted dictum of one of the founding scholars of what has
come to be known as experiential learning theory is that “there is nothing so practical as a
good theory”?'. My review of this literature?'®, along with reference to the sources cited

therein, is set out below.
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Foundations of experiential learning theory

William James

William James has been acknowledged??® as the “originator of experiential theory”. James
conceived of “experience” as a substitute for what had come to be referred to by philosophers
as “consciousness”??!, arguing that the entirety of each individual’s understanding of the world
is a product of their experiences of “percepts” — for example, a recollection of being near a fire
— accompanied by “concepts” — for example, comprehending that the fire is hot??2. James went
on to assert that the dualistic notion of “knowing” and “feeling” as being separate concepts
was a fallacy, as an individual’s recollection of a physical experience is no less “real” to the
individual than the experience itself — or, as James put it, “thoughts in the concrete are made
of the same stuff as things are”?%. James asserted that this epistemological position — which
he had elsewhere referred to as “radical empiricism”??* — should allow for resolution of
philosophical “tangles” arising out of disagreements as to what a “fact” is??°. Elsewhere, James
had discussed the importance of “selection” of which memories to remember and which to
forget, describing it as “the very keel on which our mental ship is built"??%, This concept,
transposed to experiences viewed through the lens of radical empiricism, would form the

basis??’ of John Dewey’s theories about experience and its importance in education.

March 2021); James, W. “Does Consciousness Exist?” [1904] Journal of Philosophy, Psychology, and
Scientific Method 477; Kolb (2015) Experiential Learning: Experience as the Source of Learning and
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Learning” in Cartwright, D (ed) (1951 ) Field Theory in Social Science (collected in Lewin, K (1997)
Resolving Social Conflicts and Field Theory in Social Science Reprint: Washington DC: American
Psychological Research Association 2008; pp212-231; March, J.G (2010) The Ambiguities of
Experience Ithaca, New York: Cornell University Press; Marrow, A.J (1969) The Practical Theorist: The
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John Dewey

Dewey disparaged the notion that education should take the form of learning being “taught as
a finished product”?8, as to do so contradicts the notion of what education is (as Jerome
Bruner would later put it, “knowledge is a process, not a product”??®). Dewey set out his vision
for a “new type of education” based on the notion that “all genuine education comes about
from experience”?*°. Dewey emphasises that throughout this process, the educator must be
“intelligently aware of the capacities, needs, and past experiences’?*! in order to evaluate the
effect of the “moving force of an experience” upon the learner?*? and thereby to determine how
the physical and social environment in which the learner is situated can be drawn upon, or
even altered, in order to place the learner in “surroundings [that] are conducive to having
experiences that lead to growth™33 so as to “extract at each present time the full meaning of
each present experience”?** and thereby best enable the learner to draw upon this experience

in the future (echoing James’ point about the importance of “selection”2% in mental functioning)

This, Dewey argues, minimises the likelihood that a learner might perceive knowledge as
“segregated”®3®, and thus be unable to grow from that knowledge due to an inability to recall it
unless “the same conditions recur.....as those under which it was acquired”®’. Dewey
stresses that the role of the educator should not be that of “external boss or dictator”, but rather
the “leader of group activities”?%, and that the educator should keep to a minimum the exercise
of his or her authority, only doing so when it is in the interests of the group in order that the
group members can perceive such exercise of authority as fair rather than arbitrary?*°. Dewey
emphasises also the importance of facilitating learners towards recognising and forming a
purpose to their education, as without this they cannot understand what their education is

leading up to, and are little more than “slaves” to their education, applying the definition of a
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“slave” as “the person who exercises the purposes of another”?*°. Dewey sets out the stages
involved in that “formation of purpose” as involving the transformation of an impulse by
“observation of surrounding conditions” accompanied by knowledge of those conditions,
whether as a result of one’s own experience or the instructions of others, to arrive at a

“judgement”?4!
Kurt Lewin

The foundations of experiential learning theory, as formulated by Kolb, also draw upon the
works of Kurt Lewin. Kolb’s treatment of Lewin, like his treatment of Dewey, has been
subjected to criticism?42, which will be considered below. However, Lewin’s writings on action
research and field theory, as well as those of others who have made reference to these in
order to develop their own theories, contain references to concepts that share themes with the
writings of Dewey and James, and can legitimately be conceived of as driving towards a

common theoretical understanding of learning.

In particular, Lewin’s concept of a “system in tension” for representing psychological needs
shares themes with Dewey’s notion of “segregated learning” and the need for an educator to
be attuned to the learner’s environment in order to avoid this. The origins of this concept,
which Lewin would expand and deploy in his later work, are attributed by Marrow to an incident
(recalled by Lewin’s contemporary Donald MacKinnon) in which a waiter in a Berlin café had
perfectly remembered Lewin’s order, and was then unable to recall what had been ordered
after the bill had been paid. MacKinnon describes this as “a tension system...building up in
the waiter as we were ordering and that upon payment of the bill the tension system was
discharged"?*3, This theory would be deployed later in a well-known experiment by Lewin’s
student Bluma Zeigarnik to demonstrate how participants better recalled uncompleted tasks
than completed ones?*4, and would later be deployed by Lewin in the development of what he

referred to as “field theory”, a concept that he defined as “a method of analysing causal

240 jhid p67. Dewey attributes this definition to Plato, but | have been unable to locate an original source
for this.
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relations and of building scientific constructs”*°. Lewin characterises this theory as involving
an individual's learning and development being determined by their “life space”*® - the
metaphorical “space” an individual creates for him or herself out of their life history, as well as
physical and social conditions, which is then altered by either a change in the individual’s

“cognitive structure” or a change in their “valences” and “values”.

The term “valence” — to mean “a feature of the psychological environment that could be either
positive or negative and that varied with the tension in the ‘psychical system’ related to the
object concerned” - was first used by Donald Adams in an English translation of an article by
Lewin from the German (the original gives “aufforderungscharakter’)?*’. The effect of a
valence was demonstrated by Lewin in a paper he presented to the International Congress of
Psychology in 1929, which was accompanied by a film?*¢ of his infant niece learning how to
sit on a stone, which involved resolving conflicting desires to walk forward and look behind.
This became well-known years later after it was cited by Lev Vygotsky in his influential lecture

“Play and its role in the mental development of the child”4.

These theories were put to practical use after Lewin’'s move to the United States of America
in 1933. Lewin migrated in order to escape the persecution of Jews like him that he (rightly)
predicted would follow the rise to power of the Nazi Party?°. In 1946, Lewin set about the task
(inspired by his own experience of prejudice in Germany) of improving social relations within
and between various disadvantaged groups in American society, forming the Commission on
Community Interrelations (C.C.I), a research group committed to “action research’, that is,
action on a realistic level, action that is always followed by self-critical objective

reconnaissance and evaluation of results"®!. The C.C.I's research always involved

245 L ewin, K (1943) “Defining the ‘Field at a Given Time” in Cartwright, D (ed) (1951 ) Field Theory in
Social Science (collected in Lewin, K (1997) Resolving Social Conflicts and Field Theory in Social
Science Reprint: Washington DC: American Psychological Research Association 2008, 200-211, p201
246 |_ewin, K (1942) “Field Theory and Learning”, ibid 212-231, p213

247 Marrow op cit pp56-7.

248 A recording is available at https://www.youtube.com/watch?v=3x4HWLMAweS8 (last accessed 8t
March 2021)

249 \lygotsky, L.S (1933/2016) 7(2) International Research in Early Childhood Education 3 (This article
includes a new translation of Vygotsky’s lecture from the original Russian — recorded by stenograph in

1933 — as well as a history of previous publications and (at times inaccurate) English translations).
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consideration of first-hand accounts of the members of the groups involved. The C.C.I

engaged in numerous projects?? before Lewin’s death in 1947.

One innovation that emerged from Lewin’s research was the “discovery” of the “T Group”. This
type of learning environment originated when patrticipants in training exercises organised by
Lewin, Ronald Lippitt, and others “wandered into” the trainers’ evening evaluation meetings,
during which the trainers evaluated the day’s activities?>3. When one of the trainees took issue
with some of the observations made about her performance, an “active dialogue” developed,
which made “participants more sensitive to their own conduct, and brought criticism into the
open in a healthy and constructive way”?**. A report of this exercise by Lippitt contains
observations on the learning process involved, which involve reflecting on an experience,
formulating actions to take as a result, then testing those consequences in practice?®. The
groups were (and continue to be) used widely by the National Training Laboratories?®® set up
by Lewin’s colleagues after his death to train members of organisations in group working. Kolb
comments on the similarity between this model and that drawn from Dewey’s writings®®’, and
it has been noted that Lewin’s teaching techniques deployed during his involvement with the
Research Centre for Group Dynamics were informed by Dewey’s philosophies?®. Likewise,
Lewin’s contemporary Gordon Allport commented on Lewin and Dewey’s “striking kinship”
with regard for their shared concern with the workings of democracy and “the importance to
social science of freedom of inquiry”®°. In an exhaustive text on the theory and practice of T
Groups??°, Dewey'’s theories are described as “very central” to the operation of T Groups, as

well as “modern educational thought” generally?®!, and experiential learning is described as

252 Reports are cited Marrow op cit pp267-276

253 Lippitt, R (1949) Training in Community Relations New York: Harper & Brothers, pp138-9

254 Lippitt, quoted (presumably verbatim) in Marrow op cit pp212-213 (Marrow cites “Lippitt (1949)” (ie:
ibid) as a source. However, the quoted passage appears nowhere in Lippitt’s book).

255 | ippitt op cit p169. The process is depicted graphically at Kolb op cit p32

256 www.ntl.org (last accessed 8" March 2021)

257 jbid p33

258 Marrow op cit p167-8

259 Allport, G.W (1948) “Foreword to the 1948 Edition” in Lewin, G.W (ed) (1948) Resolving Social
Conflicts (collected in Lewin, K (1997) Resolving Social Conflicts and Field Theory in Social Science
Reprint: Washington DC: American Psychological Research Association 2008; 5-9, p7, quoted ibid
p234 — Marrow misquotes Allport’s phrase “striking kinship” as “community of spirit”.

260 Bradford, L.P, Gibb, J.R and Benne, K.D (eds.) (1964) T-Group Theory and Laboratory Method, New
York: John Wiley & Sons

261 jbid p466

37


http://www.ntl.org/

the “most effective” method for a T-Group trainer to deploy “with respect to getting mutual

understanding among the various members of the group”®2.

Jean Piaget

The conclusions drawn by Jean Piaget in his Genetic Epistemology?®® play an important role
in the development of experiential learning theory also. Piaget's work is based upon his
research into the development of children’s learning, and identifies a distinction between the
early years of children’s development (before the age of seven) when their learning is based
upon the discovery of and replication of functional processes (eg: reading, basic mathematics)
and the implementation of “formal operations”?®* based upon symbolic reconstructions of
forms of learning previously encountered. Piaget refers to these two stages as
“accommodation” and “assimilation”®, and uses these concepts as the basis for his
constructivist theory of learning development, contrasting this with the positivist model of
“behaviourism”, which (inaccurately, in Piaget’'s view) proceeds from a conception of the
development of learning as being based on “functional cop[ies]’?®® of observed activities.
Piaget refutes the concept of knowledge being based upon empirical observations by
reference to an anecdote of a restauranteur who refused to serve “steak without potatoes”
because he had no potatoes, but would serve “steak without spinach” because he had some
spinach?®’.  Piaget's conception of all understanding is derived from this “continuous
construction” of new knowledge forms, and he regards the differences in degrees of
complexity between earlier and later acquired forms of knowledge as supporting a

constructivist epistemological interpretation of that understanding?®®.

262 Horwitz, M “Training in Conflict Resolution” ibid pp365-378, 376
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David A. Kolb’s experiential learning theory

Kolb takes as a basis for his conception of the differing forms of experiential learning?®® a
pictorial representation®’® of Piaget's conception of general learning development, and,
drawing from the sources referred to above, states that “learning (ie: experiential learning) is
the process whereby knowledge is created by the transformation of experience’?:. A key
characteristic of this theory relates to the distinction between “apprehension” and
“comprehension”’?, the former concept being the appreciation of an experience, while the
latter being the ability to “create for [ones]self and communicate to others a model of that
situation that could last forever”?’3. Kolb regards the process of learning as a spiral, whereby
a learner’s reflection on their experience allows them to transform their prior understanding
and develop it in order to reinterpret their construction of the world in the light of that
experience?’*, describing this process as “autopoesis” (ie: “self-creating”)?’>. Additionally, Kolb
places importance upon the concept of a “learning space”, referring here both to the physical
environment in which learning takes place, and to the mental space that the individual creates
in their own understanding in which to process the knowledge acquired by themselves or

others. This is drawn from the Japanese concept of “ba” (literally “place”)?"®

Kolb’s conception of the process whereby a person learns by experience relies upon his theory
that such a process is determined by the “form of learning”?’” that an individual will make use
of, as well as the “learning mode” used by the individual to deploy that form. Kolb states that
identification of these factors can be used to determine the “learning style” that best suits an
individual. Kolb’s first writings on this subject propounded four “learning styles”’8, but his

subsequent work has identified nine. All are set out below:
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Form of Learning

Learning Mode

Learning Style

Learning Style

Extension (“CAE) — the

involvement in experiences

and AE — use of

(Original)
(Revised)
Comprehension Concrete Experience | Convergent — | Initiating — initiating
transformed by | (CE)- actual, personal | reliance upon AC | actions in order to find

meanings in experiences

transformed by
Extension (“AAE”)
making physical

adaptations in order to

(RO) — reflecting on the
experience in which the
individual took part in order

to determine what took

reliance upon CE
RO -
the

and
considers

physical

mental adaptation of a | — “feeling as opposed to | hypothetical (AE & CE)
theoretical solution in | thinking”?"® deductive
order to arrive at a reasoning in
practical outcome. order to solve
specific
problems.
Apprehension Reflective  Observation | Divergent - | Experiencing -

identifying meanings from
being deeply involved in
experiences (CE, AE, and
RO)

arrive at a position that | place environment from
Imaginin - imaginin
“feels right”28° different gining gining
. . | possible solutions as a
perspectives in _
_ result of reflecting on
order to arrive at _
_ experiences (CE & RO)
a theoretical
solution.
Apprehension Abstract Assimilation — | Analysing - formulating

transformed by | Conceptualisation (AC) — | reliance upon AC | an integrated solution by
Intention  (“AAI”) thinking about the concepts | and RO — | reflecting (RO and AC)
reviewing one’s | and ideas involved in order | focussed upon
perception of a physical | to arrive at a solution. ideas and
environment in order to abstract Thinking - abstract and
decide how to alter that concepts rather | logical reasoning (RO, AC
environment. than people and AE)
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Comprehension
transformed by
Intention  (“CAI”)
reconsidering one’s
theoretical approach to a

situation.

Active Experimentation
(AE) — practical application
in order to determine “what
works as opposed to what

is absolute truth”?8!

Accommodative

- reliance upon

CE and AE -
active planning
and taking

actions — “at ease
with people

but...sometimes

Deciding — using theories
and models to arrive at
solutions to a problem
(AC and AE)

Acting - motivated by an
integrated approach
towards the task and the

people involved (AE, CE

seen as impatient

and ‘pushy’282 and AC)
Balancing - will take all
four modes

consideration

In focussing upon the practical application of experiential learning in in higher education, Kolb
acknowledges the difficulties caused by the competing needs to balance the acquisition of
knowledge, the provision of which might traditionally might have been the purview of a school
system provided with better public funding than the present system, and the increased
importance of educating students according to whichever of the above styles best suits
them?®3, Kolb points out that the role of the educator is to “draw out” (applying the origin of the
word “to educate”) the innate resources and abilities of the learners, and proposes four
“Educator Role Profiles” (discussed below) that an educator can deploy in order to identify
which particular learning style/s best suits the learner®*. Kolb stresses that learners and
educators should be aware of the importance of transitioning between learning styles where
appropriate to the role in which one is placed, as a linear approach can cause difficulties — the
example of former U.S President Jimmy Carter’s dealing with the Panama Canal handover
with apparent insufficient regard to its economic and political consequences is quoted as an

example of this?&.
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In summary, the concept of experiential learning as defined by Kolb propounds a mode of
education whereby the educator sets in motion conditions that enable the learner to access a
“life space” within a “system in tension”, by way of which the learner can translate the
conditions that they are experiencing into knowledge. The conditions under which this
knowledge has been acquired by the learner allows it to endure with and ensure a more
meaningful effect upon the learner than knowledge that has been acquired by way of

“segregated learning”2%®,

Criticisms of experiential learning theory

The concept of experiential learning as conceived of by Kolb has attracted criticism on various
grounds, chief amongst which being that it is prone to error due to the involvement of the
learner rendering the learning process more prone to bias and consequent inaccuracy.
Eisenstein and Hutchinson conducted research into students’ ability to retain information
acquired during an “action-based task™®’, and concluded that the students’ personal drive to
accomplish the task in many cases resulted in the inaccurate recollection of information,
concluding that “reliance on this type of experiential learning is likely to be a risky
proposition”?8, More damningly, the potentially distorting role of inherent bias and confusion
on the part of the learner has been referred to elsewhere?® as undermining the entire concept
of learning from experience, rather than from the observations of knowledge transmitted by
others (ie: experts), as the sort of learning that takes place in the latter case can (it has been
submitted) be trusted not to be subject to the sorts of errors that learning from experience can
give rise to. Conversely, personal experience, or learning by way of “common sense”, has
been described as “refut[ing] itself”, as it pretends to a form of objective truth while being based
entirely upon subjective perception?®’, and belongs to an unreliable heuristic form as a result
of the source of the information from which the learning takes place being determined by what
is subjectively available to the learner?®. Such opposition has been voiced historically also: in
response to William Langdell's innovative “case law method” implemented at Harvard Law
School, whereby students would be expected to read case law reports prior to class

discussions and learn about the case law accordingly (rather than have the law “taught to

286 Dewey (1933) supra fn236

287 Eisenstein, E.M and Hutchinson, J.W (2006) “Action-Based Learning: Goals and Attention in the
Acquisition of Market Knowledge” 43 Journal of Marketing Research (May 2006) 244
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them”) — a strategy that would now be described as experiential learning — comments that “the
law was not in the idle talk of these young boys”?%> were observed. The process of learning
involved in the implementation of Langdell’s method is not dissimilar from that which is

demonstrated by students engaged in moots — as | will go on to explain in more detail below.

In response to such criticisms, Kolb points out that although experiential learning is admittedly
heuristic in nature, the same criticism can equally be made in respect of all forms of acquisition
of knowledge, as the transmission of knowledge from an “external” source is arguably more
prone to errors brought about by bias on the part of the author of the source material due to
unjustified faith in the application of specific data to general or “professional tunnel vision”2%,

or irrelevance due to the passage of time since the source material came into being.

The epistemological foundations of Kolb’s theory have been called into question also.
Miettinen comments that Kolb’s theory “lumps together?®* various disparate sources in order
to construct a theory that lacks sufficient support from the sources referenced — in particular,
Miettinen notes that Kolb’s “Lewinian model” does not appear in any of Lewin’s work?® - and
at times also distorts the meaning of the sources referenced. Miettinen in particular takes issue
with Kolb’s interpretation of Dewey’s writings on learning, stating that Kolb’s interpretation of
this as giving rise to a learning “cycle” artificially imposes a dialectic between experience and
reflection, whereas Dewey’s concern was with the resolution of problems encountered during
empirical experience by way of reflection, and that “To Dewey, experience is not a matter of
psychological state, nor anything in the minds of individuals”?°.In response, Kolb states that
the experiential learning procedure, conceived of as a dialectic, results in the emergence of
the distinct styles of learning that he identifies as a way of adapting to this tension?°’, and that
Miettinen’s criticism that the identification of distinct styles “makes it necessary to postulate

distinct modes of adaptation”®® is misguided.

Kolb’s work has also come under specific criticism in respect of his conception of learning
styles. Such criticism arises in respect of Kolb’s conception of his theory of learning styles as

having been grounded in the philosophy of Karl Jung, which connection has been described

292 Fessenden, F.F (1920) “The Rebirth of the Harvard Law School” 33 Harvard Law Review 493, 499
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as “extremely dubious™®°. This has been described as based upon a misunderstanding of
Jung’s theory of typologies, within which (unlike Kolb’s theory, in which emphasis is placed
upon the dominant personality trait) subordinate personality traits can be just as important an
aspect of an individual's personality as a trait that appears to be dominant in nature3,
Similarly, Kolb’s theory has been described as departing radically from Jung’s contextualist
stance by being idealistic in conception, due to its focussing upon the learner’s abilities rather
than the context within which these are developed®!. Further criticism has been aimed at
Kolb’s conception of a narrow scope of “styles” within which to categorise learners, which has
been described as subjecting to artificially inflexible restrictions the many ways in which
learning can be understood®°?. Similarly, the concept of learning styles as conceived of by
Kolb has been criticised for being based upon the application of theory rather than the
application of empirical findings, and statistical analysis has cast doubt upon the extent to
which the concept of the learning cycle upon which Kolb’s theory is based can be applied in
practice®?®, This has been described as making the method of limited value in attempting to
predict learner behaviour. It has, however, been noted that the method was designed not for

this purpose, but rather as a form of self-assessment3%*

To conclude, if there is a mordant criticism that can be levelled at Kolb’s theory, it is that it has
been constructed from the selected readings of his chosen sources in order to fashion a theory
of his own devising. A theory of learning so conceived is anathema to a positivist conception
of education theory. However, adopting a constructivist approach to the learning process,
whereby “the learner reflects on lived experience and then interprets and generalises this
experience to form mental structures...that can be represented, expressed, and transferred to

new situations™%, it is legitimate to conceive of a theory that has itself been constructed and

29 Garner, | (2000) “Problems and Inconsistencies with Kolb’s Learning Styles” 20(3) Educational
Psychology 341, p344

300 jbid pp342-3
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302 jbid pp344-6
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What research has to say to practice. London: Learning and Skills Research Centre
(http://www.itslifejimbutnotasweknowit.org. uk/files/LSRC _LearningStyles.pdf) [last accessed 8" March
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conceived of in this way in order to formulate a system whereby the process of learning can
be understood. Even in an article critical of Kolb’s conception of learning styles, it is
commented that although “Kolb’s explanations of his own theory and psychological grounding

of his work is seriously flawed...[t]his does not necessarily mean that his theory is wrong”3°®

In conclusion, | can fulfil Objective 2 (“To set out the theoretical basis of my study”) by stating
that when conducting my own research into mooting as a method of learning the law whereby
legal understanding is constructed by the learner, my research will be underpinned by the
theoretical understanding of experiential learning as constructed by Kolb, with reference to the
founding scholars he refers to, and will be referring to Kolb’s theories when attempting to
understand the role of mooting as a method whereby learning by experience occurs in legal

education.

At this point, | will set about fulfilling Objective 3 (“To draw conclusions from the empirical
research carried out to date into mooting in legal education”) by reviewing the empirical
research conducted to date in relation to mooting, as well as in respect of other teaching and
learning techniques that have involved role-play.

Studies into the practical implementation of experiential learning.

In respect of the need to locate a narrative review of the literature “within a particular theoretical
space™’, | have decided that my review of the literature should exclude studies focussed
upon exploring or defining forms of experiential knowledge3°®. Such studies must proceed from
the a priori basis that taking part in an experience results in the acquisition of knowledge, or
(to use Polanyi’s terminology) that the “tacit knowing”*% gained through sensory perception of
an experience results in an “acceptance of an articulate form™°, with which the actor may
engage in order to learn from that experience. My research, however, concerns the question
whether any, and if so, what, articulate forms emerge from the tacit knowing derived from

mooting and other forms of experiential learning.
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David A. Kolb, described as the “most influential exponent”!! of experiential learning theory,
has jointly compiled a bibliography of all academic writings on experiential learning to have
been written since 1971 (the year of his own first publications on the subject®!?. The Kolbs’
bibliography®!® consists of six “pdf’ documents containing between 2,385 (Volume 1) and 187
(Volume 5) references, and of between 65 (Volume 5) and 229 (Volume 3) pages in length. It
was, therefore, necessary for me to determine how best to make use of such a voluminous
resource in order to ensure that | had not overlooked relevant material but also did not waste

time searching for relevant material that may not be present.

A “Ctrl+F” search of each of the six pdf documents using the search term “moot” generated
only one result, which was in the context of the expression “have been mooted” in the abstract
of an article about household consumption practices®!4. It was, therefore, necessary for me to
consider whether my search ought to extend to reading in full the bibliography in order to
identify references to literature on forms of experiential learning that take the form of a “mimicry
of a rite of practice™® (eg: role play) in order to attempt to establish a “synthesised

coherence”®® between literature on such activities and that on mooting.

This calls for consideration of the feasibility of “constructing congruent relationships”!’
between literature on mooting, and literature on other forms of experiential learning, which in
turn necessitates consideration of the extent to which mooting can be said to be “congruent”
with other forms of experiential learning. The peculiar position of mooting as a form of
experiential learning has been noted, with its being described as “restricted to the replication
of a form of a somewhat specialised and esoteric form of lawyer activity”!8. This point
acknowledges the special status of mooting in relation to other forms of experiential learning:
unlike, for example, the “T Groups” designed by Lewin®'° and built upon by Kolb to develop

his own experiential learning exercises for teaching psychology®?°, to take part in a moot
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requires a considerable degree of prior learning of a particular academic subject — specifically,
the substantive law involved in the moot problem — in order to be able to “undertake research
to identify a theory of the case and prepare...submissions”®?!, thus presenting a barrier to
access by persons unversed in such prior learning. Account must also be taken of the point
made by Burridge about the “esoteric” nature of the moot in relation to legal practice. This
acknowledges that the moot is a representation of a hearing in an appellate court, which is a
further sub-domain of legal practice uncommon even to practising lawyers. Court statistics for
2018°%22 show that in total 2,073,400 civil claims were issued in the County Courts in that year,
while in the same year, the Court of Appeal (Civil Division) disposed after a full hearing of 931
appeals®?3, which equates to 0.00005% of the claims commenced. This demonstrates the
particularly uncommon nature of the appeals procedure, and suggests that a form of
experiential learning specifically designed in order to represent it ought to be evaluated in
terms of its experiential learning attributes in isolation from other forms of experiential learning,

even those practised within legal education.

A further aspect of mooting that arguably sets it apart from other forms of experiential learning
concerns the role of the moot judge, whose interventions and authoritarian presence result in
the moot taking on a much more dialectical dimension than the experiential learning exercises
envisaged by Kolb. In particular, it is difficult to categorise the role of the moot judge as
belonging to either one of the “Educator Role Profile[s]” listed by Kolb3?#, but rather as an
amalgamation of elements of all four roles, with the added dimension that the judge’s role as
educator involves consideration of the mimetic aspect of the moot, which dictates that the
moot be conducted in accordance with one or other system of prescribed rules, either the rules

of procedure of a real court®®®, or specially designed for the purposes of the particular moot
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activity3?%. This has been described as imposing limitations on the educative nature of the
moot, but at the same time allowing for “illumination” of the process of legal education by the
interplay of procedure and substantive law®?’. Parallels might be drawn here with T.W
Adorno’s theory of mimesis in order to attain “non-identity” and thereby be rid of “the abolition
of selfhood hitherto promoted by the subject™?8. | will return to this subject when considering

the findings of the research.

Accordingly, | determined to set the parameters of my literature review, in the light of my own
experience of mooting in legal education and recognition of the unique position of mooting as
a form of experiential learning in legal education, to focus primarily upon reviews of studies
relating to mooting. Such a review makes no pretentions to be all encompassing, but at the
same time recognises the special place of mooting as a form of higher education, and that to
go to any great lengths in attempting to devise links between studies relating to it and other
forms of experiential learning for literature review purposes would be the metaphorical
equivalent of the “bridge to be crossed only be impecunious Methodists” derided by the Master

of the Rolls in the real Court of Appeal many years ago3?°.

In respect of the factors set out above, | had considered confining my literature review to
studies focussing solely upon mooting. However, as has been widely recognised, the study
and practice of law is of very broad general application, and is of “relevance to social life at all
levels™3°, and, similarly, the practice of legal education has a symbiotic relationship with other
educational spheres. Accordingly, to ensure that | had fully considered the practises involved
in the part played by mooting in legal education, it was necessary for me to have regard to
literature on how role-play has been used in other areas of education to help students towards
the necessary development for their chosen area of practice. Such breadth of coverage is also
necessary for any prospect of developing the findings arrived at through my research into

application beyond the strict confines of legal education.

My review of the literature, accordingly, encompasses a review of articles from a variety of
educational disciplines involving research into the practical application of role-play or

simulation as a form of experiential learning. | selected these from the Kolbs’ experiential
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learning bibliography®*! (described as “probably the biggest experiential learning bibliography
on the web™%?) using a “Ctrl & F” search for “role-play”, and then scrutinising the abstracts of
the articles retrieved. The objective of this scrutiny was to enable me to identify the extent to
which the articles involved research into the educative effect of role-playing itself, or mentioned
the subject only in passing: for example, in the context of computer-based role-playing game
simulations. My review deliberately excluded forms of learning derived from practice itself (for
example, clinical legal education), for the reason that these methods of learning rely upon the
“concrete experience”* of the learner to an extent that is so as to cause the learning
experience involved not to be congruent with that involved in mooting. | also excluded studies
into forms of role-play designed to offer practice at basic competencies of skills or inquiry, or
professional competency assessments, on the basis that such studies are not relevant to the
subject of my research, but focus rather upon the assessment of a particular element of

learning confined to the discipline in question.

The review, accordingly, encompasses a small number of studies, all carried out in recent
years®* and spread over a diverse range of fields of practice so as to allow for consideration
of the ways in which forms of learning experiences similar to mooting have been considered
to be relevant to the instruction of the discipline being taught. | will review these articles in

chronological order of publication.
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Ballon, Silver, and Fidler “Headspace Theater” (2007)3%°

This article arises out of the authors’ research into to their own teaching that employed the
titular technique. The technique, which draws upon improvisational theatre as well as
experiential learning theory®3¢ is designed to allow the learners to gain understanding of and
empathise with persons who have particular psychiatric conditions by “role-play[ing]”
characters who have differing perceptions of reality”3®” so as to simulate the experience of
persons with those conditions. In the exercises, which take the form of improvised acted
scenarios®®, some of the learners are assigned roles to perform and others asked to observe
the performance. The scenario is concluded either by the facilitator upon the expiry of a set
time limit, or by the learners at any time. At that point, the learners discuss their experience
with input from the facilitator to “helpl...] elaborate the cognitive and emotional factors in a

psychiatric symptom”3°,

The article concludes with a summary of research conducted in order to elicit learners’
responses to the experience of Headspace Theater. The authors comment that “themes” were
obtained by “verbal’ feedback, following which “written feedback was provided by a
satisfaction questionnaire”, which was then analysed®*°.The authors comment that the
feedback was “universally positive”, despite the participants having been actively solicited for
negative feedback, which they attribute to the “great care” taken by the facilitators in setting
up and controlling the learning environment. The quoted responses include observations by
the respondents that the activities “were innovative and promoted excitement in participants”,
“allow[ed] more contextual understanding of the material being taught”, and that they “wanted
more [scenarios] to be developed to help augment understanding of other mental health

conditions™31,

As with the articles on mooting that | will later refer to, this article demonstrates the perceived
benefits to the learners involved in the form of personal motivation and stimulation of interest
that can arise out of active participation in the activity that they are learning about. However,
the lack of detail on the method used by the authors to collect their data makes it difficult to

evaluate the extent to which the participants’ responses may have been influenced by the
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presence of other participants, or by the content of the questionnaire (the questions are not
provided). The nature of the learning process involved differs considerably from that which
takes place in a moot, as the mooter’s “performance” depends heavily upon their own legal
understanding, whereas the success of Headspace Theater relies very much upon the degree
to which the participants are able to successfully interact with the other participants. This is
due in large part to mooters being provided with adequate detail to prepare for the moot in
advance, whereas the advance instructions in Headspace Theater may be (intentionally)

incomplete or misleading.

Tang et al “The Development of a Pilot Training Program for Peer Leaders in Diabetes” (2011)

This article focusses on the teaching of a programme designed to educate prospective leaders
of peer support groups for people with diabetes about diabetes self-management education
(DSME)**2, The programme explicitly adopts Kolb’s experiential learning model as a structure
designed to simulate DSME peer learning sessions3#3. This is described as one of the three
“‘components” of the programme, the other two being “knowledge acquisition” in respect of
understanding of “diabetes-related educational topics”, and “skills development” in respect of
“the communication, facilitation, and behaviour change skills necessary” to facilitate a DSME

group3*4,

The authors go on to discuss the structure and content of the training programme, throughout
which role-play and group facilitation simulation exercises are used, as well as “peer leader
simulations” in which participants are invited to present “lecturettes” on topics about which
they have learned in previous sessions. The authors observe, on the basis that different
individuals have different styles of learning®*®, that “there may be an advantage” in respect of

the different teaching tools deployed in this process,

While it is of interest to see the explicit application of the experiential learning model used as
a basis for the design of the programme, and consequent recognition of the distinct attributes
needed to acquire a full understanding of the subject taught, the programme appears to depart
from Kolb’s concept of experiential learning as a holistic process in that it distinguishes
“experiential learning” as a separate strand from “knowledge acquisition” and “skills

development”. In particular, “motivation-building skills”3*¢ are identified as a distinct learning
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outcome rather than an aspect of the overall process of learning. Accordingly, the programme
does not appear to recognise fully the potential of experiential learning. Also, it is difficult to
assess the extent to which the authors’ aims set out above®*’ have been fulfilled without

evidence of research in respect of the learners’ experience of this exercise.

van Rijssen et al “Systematic development of a communication skills training course for

physicians performing work disability assessments” (2011)

This article focusses on an evaluation of the course explained in the title of the article. After
reviewing literature emphasising the importance of effective communication when carrying out
a work disability assessment, the authors identify the absence of a course for training
physicians to develop this specific aptitude*8, before setting out the stages of the development
of the course and the process to be used in evaluating its outcomes®*°. The authors identify
the matters that they consider to be relevant to the needs of the physicians carrying out the
assessments, and the strategies to be adopted in order to deploy these in practice, with
reference to the applicable basis in experiential learning theory3*°. They explain that the taught
sessions on the course involved “guided practice”, including role-play in which the teacher
played an assessment claimant, with one of the students in the role of the physician, and the
other students providing feedback and reflections afterwards®!. Finally, the authors set out

the process by which they intend to evaluate the participants’ views of this programme?3%2

As with the study by Tang et al, it is difficult to assess the extent to which this programme has
fulfilled its goals without having regard to data relating to feedback from the exercise and/or
the authors’ attempts to evaluate this. Also, the focus of the programme is (intentionally) not
so much upon the development of a specific field of knowledge (as is often of the outcomes
of a moot) as upon the “knowledge, awareness, and the communication skills that are relevant
for all physicians™%3. As a result, although couched in a specific subject area, the way in which
the programme operates means that its application can be much wider in scope than can

mooting within legal education.
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Holt et al: “Utilizing High-Fidelity Crucial Conversation Simulation in Genetic Counselling

Training” (2013)

This article focusses upon the importance for genetics professionals of providing parents with
potentially upsetting information relating to the genetic details of their unborn child in the
manner least likely to cause distress to the parent(s) Such exchanges are known as “crucial
conversations” %, The authors devised a training programme intended to simulate a crucial
conversation, specifically with expectant parents in respect of an amniocentesis result
indicating a child with Down Syndrome®*® in which eight trainees participated, three of whom
were qualified genetics practitioners, and five of whom were medical students (the authors
note that the members of the latter group were “significantly younger” than those in the former
group?®®®). The simulation was designed according to spatial requirements intended to replicate
those present in the practical surroundings of an office setting, and was followed by a
debriefing session, the design of which the authors describe as “grounded” in Kolb’s

theories®’.

Upon completion of the programme, an evaluation survey was disseminated among the
participants, extracted examples of which include the observations that the programme
“allowed for preparation, performance and great and immediate feedback in an environment
that supports education and growth” (from a practitioner trainee)®*® and “felt much more
realistic than role playing with classmates, but safer than the high stakes of a real session”3%°
(from a student trainee). The authors acknowledge the limitations of their study due to the
small number of participants, as well as the practical limitations imposed by the nature of the
activity being simulated — it being impracticable to simulate every issue relevant to a

conversation of this nature within the constraints of the simulation3¢°.

The activity which is the subject of Holt et al’'s study shares several similarities with mooting,
particularly with respect to the care taken to maintain a presence of realism in relation to the
physical environment of the simulation. However, as with the study by van Rijssen et al, the

value of the simulation appears to be, and to have been interpreted by the trainees as having
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been®%?, the opportunity to assess and enhance the aptitude of the participants in respect of
how they manage a crucial conversation, as opposed to the content of the conversations
themselves. Also, as with the study by Tang et al, the divergent range of the respondents’
practical experience, while undoubtedly of practical benefit to the less experienced
participants, presents a complicating factor that makes it difficult to determine the extent to

which the student participants benefitted from the simulation itself.

Hontvedt and Arnseth: “On the bridge to learn” (2013)

Unlike the authors of the other articles reviewed in this section, Hontvedt and Arnseth’s
background is in research into education. Therefore, the focus of their article is not upon the
practice-specific benefits of the role-playing activity involved. Rather, the authors’ focus is
specifically upon the perceived educational effect of the learning environment created during

the role-playing activity engaged in by the students, and the meaning created thereby.

The role-playing activity involved is a ship simulator training exercise on a nautical studies
programme at “a Norwegian university”3¢2. After a discussion of this exercise as a popular
teaching method in Norway, particularly with regard to the fact that it is perceived to
“provide]...] risk-free training for critical situations, such as accidents”3®® the authors discuss
the particular simulation exercise that the article is concerned with, specifically a simulation of
a cruise ship “sailing” along the Oslo Fjord towards Oslo. The exercise involves a combination
of video projection and physical construction in order to replicate a ship’s bridge3®®*. The
authors pose the question as to how this exercise “offer[s] opportunities for learning and

instruction”3%°.

The authors’ study is framed as a project grounded in a “socio-cultural learning perspective”,
based upon “investigating learning as participation in social practices™®. The particular
relevance of the ship simulator exercise concerns the “joint construction”®®’ of meaning in
respect of the exercise involved by the participants, which the authors describe as arising

through the operation of two simultaneous “activity contexts™% — that of being students in a
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learning environment, as well as acting out the roles of a ship’s crew. The authors then explain,
with transcribed extracts from the applicable dialogue, the process whereby the students
created this context by way of the dialogue involved, and examples of instances where this
did not operate successfully due to misunderstanding or confusion®®°. The authors conclude
that the content of the students’ interactions demonstrated a recognition of the educational
nature of the exercise, which in turn influenced the social construction of the learning
environment, whereby “the students’ way of jointly creating a simulated context may be
considered a meaning-making activity in itself*’°, and that “The ship simulator...has clear

potential for learning, but this study has shown that the simulated far exceeds the simulator™"2,

Hontvedt and Arnseth’s study clearly demonstrates the learning potential of role-play-based
learning. However, its focus is very much upon the learning experience as perceived by the
researchers, rather than the learners — as with other articles referred to in this section, there
is no empirical research presented whereby this latter (and arguably more important) aspect
can be evaluated. Also, there is little consideration of experiential learning theory — the concept
of “transform[ing] experience into learning”®"? is mentioned only once in the context of the
debriefing session for the students following the simulation, rather than being considered as

an essential outcome of the activity as a whole.
Conclusion

The above literature review comprises a discussion of a variety of methods deployed by
educators to make use of role-play in higher education. The literature is linked by agreement
as to the benefit of this method of education insofar as it allows learners to gain experience of
an activity relevant to the outcome of their studies in a comparatively low-risk environment.
The literature is incomplete®”® in that there is insufficient consideration of experience as a form
of learning in itself, with limited reference to applicable experiential learning theory. Where the
theory of learning is considered, in Hontvedt and Arnseth’s study, the treatment is inadequate
in that it takes insufficient account of the perception of learning as specifically relating to the
learners themselves. Finally, the literature is inadequate in that where it contains research into
the learning experience from the perspective of the learners involved, the groups are

comprised of students with differing ranges of proficiency as regards learning the subject in
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question. Accordingly, there is a gap present that calls to be filled by a qualitative study of the

learning experience of learners with an as near as practicable common range of proficiency.

Having conceptualised mooting as an experiential learning technique, and having reviewed
the literature on experiential learning in as much as it is relevant to my research question, it is

now necessary to review the literature specifically on mooting.

Review of literature on mooting

In order to review this category of literature, it is useful to conceptualise it in terms of five sub-
categories. | list these sub-categories below in the order in which | consider them to be of the
most relevance to my study. | identified the literature in this category by searching thoroughly
using online research databases (using “mooting” as a search term) and following searches
based on references in the literature consulted, as well as (in the case of the one unpublished
source to which | have referred) personal correspondence3’®. The first sub-category is the
most relevant, and | have accordingly given it most attention in my review, both in terms of
searching for relevant literature within that sub-category, and in reading in depth the literature
identified. The sub-categories listed thereafter are of decreasingly relevant status, and | have
accordingly given correspondingly less attention to identifying and reading literature within
those categories. For reasons given above®”®, | determined not to draw upon unpublished
source material to inform this review. However, | have made one exception to this principle,

the reasons for which will be explained below.
The categories of literature are:

1) empirical studies of mooting;

2) literature about the pedagogy involved in mooting;

3) literature about the history and development of mooting;
4) practical guides to mooting;

5) reports of moot competitions.

Below, | have set out the extent to which | have reviewed the literature within each sub-
category (in reverse order to the above list), and my reasons for so doing, in a level of detalil

corresponding to the relevance of the literature in each sub-category.
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5) Reports of moot competitions

These comprise by far the majority of the published source material which refers to mooting.
A HeinOnline3"® search for “moot court” generates in excess of 24,000 results, most of which
appear to be reports of activities relating to moot court proceedings at university law schools
based primarily in the United States of America, where mooting has been part of the curriculum
since the mid-19" century®’’, but with some reports from mooting competitions held at English

universities, as well as international mooting competitions3’8,

I have not devoted much attention to reading these reports, as their primary focus is upon
specific factual circumstances of moot court competitions, which matters are outside the ambit
of my study. While it is true that some of the literature referred to in Sub-Category 3 deals with
such matters also, the literature in that sub-category addresses moot competitions that took
place at a time in history when the pedagogical theory behind mooting (and, indeed, education
in general) was not written about, or indeed properly recognised, and thus the facts of the
moots that took place are the best quality literature available to begin to develop an
understanding of this sphere of moot-related knowledge. Accordingly, my research into
literature on mooting written at a time when such concepts have been recognised will not focus
in detail upon this sub-category, but more so on such theoretical concepts — the time of first
recognition of which®*”® broadly coincides with the re-emergence of mooting within legal

education38°,

4) Practical guides to mooting

My background reading on mooting has required reference to a selection of the numerous
texts and articles on the practical considerations involved in mooting and the organisation of

moot competitions®?. | have referred to some of the information obtained from these resources
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in Chapter 1, and found some of the references to further reading useful in gathering additional
reading material with which to develop my studies into the tradition of mooting in higher
education — in particular the reference by Snape and Watt to mooting in the Inns of
Chancery®®?, which sparked my interest in mooting as form of teaching substantive law and
inspired me to undertake research into this subject. However, as my studies do not purport to
add to the body of literature on the practice of mooting, but rather to explore the theory
underpinning it, 1 have not conducted any further research into this matter beyond that

necessary to set out the matters addressed in the previous chapter.

3) Literature about the history and development of mooting

In order to develop an understanding of mooting as it presently exists in higher education, |

have had to consult a range of sources®? that explore the historical development of mooting

School” 31 Journal of Legal Education 87; Hill, J (2009) A Practical Guide to Mooting Basingstoke:
Palgrave MacMillan; Kaye, T and Townley, L (1996) Blackstone’s Book of Moots London: Blackstone
Press; Morrison, M.N (1995) “May It Please Whose Court: How Moot Court Perpetuates Gender Bias
in the Real World of Practice” 6(1) UCLA Women’s Law Journal 49; Pope, D and Hill, D (2011) Mooting
and Advocacy Skills (2" edition) London: Sweet and Maxwell; Ringel, L.S (2004) “Designing a Moot
Court: What to Do, What Not to Do, and Suggestions for How to Do It” 37(3) PS: Political Science and
Politics 459;Snape, J. & Watt, G. (2010) How to Moot: A student guide to mooting (2" edition) Oxford:
Oxford University Press; ; Sundberg, JW.F (1997) “Moot Court: An American Idea in a Nordic
Setting”19(2) Justice System Journal 229;Williams, G, and Smith, A.T.H (2012) Learning the Law (12t
edition) London: Sweet and Maxwell; Wolski, B (2009) “Beyond Mooting: Designing an Advocacy,
Ethics and Values Matrix for the Law School Curriculum” 19 Legal Education Review 41; Yachnin, P &
Manderson, D (2010) “Shakespeare and Judgment: The Renewal of Law and Literature”, The European
Legacy, 15:2, 195

382 Snape and Watt ibid p13

383 Baker, J.H (1986) The Legal Profession and the Common Law London: Hambledon Press; Baker,
J.H (2003) The Oxford History of the Laws of England Volume VI 1483-1558 Oxford University Press;
Baker, J.H and Thorne, S.E (eds) (1989) Annual Volume 105: Readings and Moots at the Inns of Court
in the Fifteenth Century, Vol Il. Moots and Readers’ Cases London: Selden Society; Brand, P.A (1992)
The making of the common law London: Hambledon Press; Fisher, R.M (1977) “Thomas Cromwell,
Humanism and Educational Reform 1530-40” 122 Bulletin of the Institute of Historical Research 122;
Fisher, R.M (1977) “Thomas Cromwell, Dissolution of the Monasteries, and the Inns of Court 1534-
1540” 15 Journal of the Society of Public Teachers of Law 103; Fisher, R.M (1977) “Reform, Repression
and Unrest at the Inns of Court 1518-1558” 20(4) The Historical Journal 783; Harding, A (1911) A Social
History of English Law. Reprint: London: Penguin Books 1986; Jacobs, A.C “The Romance of the Inns
of Court” 42 Michigan Alumnus Quarterly Review 68; Holdsworth, W.S (1972) A history of English Law

58



in the Inns of Court and Chancery, and its evolution into its present form as a more or less
instructive method of engaging students with the law that they are learning in higher education.
I have referred to many of these sources in Chapter 1 to conceptualise the system of mooting
in modern legal education in respect of its historical context. As with the previous sub-category
of literature, my review has been necessarily limited by the fact that my own research does
not presume to be able to add to the literature on the history of mooting (and | have addressed
this sub-category of literature in the Introduction, rather than the Literature Review chapter, of
this thesis for the same reason). My review of literature on this topic was restricted to coverage
of the considerable volume of literature on English legal history that made reference to mooting
to the extent that | considered it necessary to develop an understanding of the positionality of

mooting in higher education, in order to “highlight the gap that [my] research will fill”384,

2) Literature about the pedagogy involved in mooting

As explained above, the development of theoretical considerations relating to educational
practice beginning about the end of the 19" Century coincided broadly with the re-emergence
of mooting in higher education. Accordingly, my review of the literature relating to mooting has
included consideration of a sufficient quantity of the limited amount of literature that addresses

these subjects together®® to be able to construct a narrative by means of “progressive
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coherence” showing “cumulative knowledge growth over time and consensus among
researchers™8¢, While the amount of literature in this sub-category is lesser in volume than
the literature making up reports of moot competitions, practical guides to mooting, and
literature about the history and development of mooting, its relevance to the topic under
investigation is considerably greater, and has been considered in depth in the previous
chapter. The conclusion relevant to my study that appears to emerge from this sub-category
of literature is that highlighted in probably the first published work on the subject: that mooting
provides an educational benefit unavailable elsewhere in that it allows a student “to obtain a
grip upon the question he*®” is invited to tackle, and others cognate to it, which he is not likely
to lose™®. The question whether this proposition holds true in modern legal education — and

if s0, to what extent - is explored by the final sub-category of literature.

1) Empirical studies of mooting

It has been observed that “there is a dearth of empirical research on the actual benefits of
experiential learning techniques for students™®°. Indeed, empirical studies into mooting make
up by far the most sparsely populated sub-category of literature related to mooting, as well as
the sub-category containing the literature directly relevant to my study. In the following section

of this chapter, | will set out the salient points arising from this sub-category of literature3® in

Mooting and the affective domain” 25(3) International Journal of the Legal Profession 317; Walsh, C
(1899) “The Moot System: An Appeal” 15 Law Quarterly Review 416.
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3% Billings, P (2017) “Evaluating the Pedagogic Value of Mooting and “Nooting” at the Administrative

Appeals Tribunal” 43 Monash University Law Review 687; Boylan-Kemp , J (2013) “The role of mooting
in modern day legal education, all students, all subjects, all years?” (unpublished)

(http://archive.legalscholars.ac.uk/edinburgh/posters.cfm) — last accessed 8" March 2021); Daly, Y and
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Research in Education 79; Gerber, P and Castan, M (2012) “Practice Meets Theory: Using Moots as a
Tool to Teach Human Rights Law” 62(1) Journal of Legal Education 298; Gillespie, A.A (2007) “Mooting

For Learning” 5(1) Journal of Commonwealth Law and Legal Education 19; Kammerer, E.F (2018)
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order to demonstrate progressive coherence. | will also present a case that the literature is
“incomplete”?, and highlight a need for the “unique contribution”°2 that | propose to make
with my own study, by conducting empirical qualitative research into the question of the extent
to which mooting can be used to teach points of substantive law in higher education.
Accordingly, | will review the literature cited above in the chronological order in which it was
published or (in the case of the one unpublished work) presented®®3. This order will show the
process whereby the literature has developed, and the extent to which each contribution draws

upon, or omits reference to, those which precede it.

“Undergraduate Moot Court: Student Expectations and Perspectives” 51(1) PS: Political Science &
Politics 190; Kammerer, E.F (2020) “Coaching and Teaching Competitive Moot Court: Comparing
Faculty Approaches” 16(4) Journal of Political Science Education, 496

Keyes, M.E and Whincop, M.J (1997) “The Moot Reconceived: Some Theory and Evidence on Legal
Skills” 8 Legal Education Review 1; Krupova, T, PoSikova, L ,Friedel, T and Potucky, J (2013) “Do moot
courts belong to high schools? And if so, under, what circumstances?” 19 International Journal of
Clinical Legal Education 405; Lynch, A (1996) “Why Do We Moot? Exploring the Role of Mooting in
Legal Education” 7 Legal Education Review 67;Marsh, L & Ramsden, R (2015) “Reflections on a high
school mooting competition: bridging the gap between secondary and tertiary education” 49(3) The Law
Teacher 323; Pattinson, S.D, and Kind, V (2017) “Using a moot to develop students’ understanding of
human cloning and statutory interpretation” 17(3) Medical Law International 111; Turner, J, Bone, A and
Ashton, J (2018) “Reasons why law students should have access to learning law through a skills-based
approach” 52(1) The Law Teacher 1; Watson, P & Klaaren, J (2002) “An Exploratory Investigation into
the Impact of Learning in Moot Court in the Legal Education Curriculum” 119 South African Law Journal
559.
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Lynch, A: “Why do we Moot?” (1996)3%*

Based upon online search records, and lack of reference to any earlier sources directly on the
subject either by Lynch or subsequent authors, Lynch’s article appears to have been the first
published attempt to consider the place of mooting within legal education by carrying out
empirical research. Indeed, the novel nature of Lynch’s research is remarked upon in the first
paragraph of Lynch’s article, where he notes that “it seems that the presence and use of

mooting is rarely called into question™®s.

The article is focussed upon the use of mooting at the Law Schools in Queensland, Australia,
and involves consideration of the theoretical bases for mooting, as well as empirical research
in the form of focus group interviews with students involved in the moots (twenty students were
interviewed in total**®.The interviews were all with students at Griffith University, where
mooting formed part of the taught curriculum on several compulsory modules taught to
students over the course of their four years of study. The article mentions other Queensland
Law Schools where mooting is used order to assess student learning, as the assessment
exercise in optional modules (Queensland University of Technology), or as a stand-alone
advocacy module (University of Queensland)®®’, but no empirical research is carried out in

relation to these.

Lynch considers the theoretical standpoint of mooting as an approach to learning, and
identifies that moots are a form of assessment that require a “multidimensional approach”3%®
in the form of the “cognitive” (identifying the strategy to be used in presenting the legal
argument in the moot) and “affective” (the actual moot presentation) dimensions involved3*°,
as well as a form of learning grounded in constructivist theory insofar as it requires that a
student taking part “interpret and absorb...meaning from the vast amounts of case and statute
law... relevant to the moot problem” and then “construct[ing]...knowledge from the materials

they will discover through their research™4°°,

Lynch’s article also focusses upon mooting as a form of experiential learning. By way of

introduction, Lynch refers to the observation that students should engage in learning through

394 As with all the articles in this section, see supra fn 390 for the full title and citation
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397 ibid pp71-3
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the “ordinary practices of the culture™!, and to the function of Kolb’s Experiential Learning
Cycle in identifying the process whereby a learner reflects upon their experience in order to
elicit what they have learned. Lynch states that this makes for a learning experience that is to
a great extent constructed by the student, as “there is little imparting of knowledge from
teacher to pupil” in a moot, and references articles on experiential learning that emphasise the
importance of the operation of both the cognitive and affective domains of learning operating
together, as is the case during a moot*°2, Lynch refers to writings on problem-based learning
(wherein “the process is both the focus for the problem and the assessment”*°?) to emphasise
the importance to the learning experience of what the student mooters do in order to prepare
their case during the moot, as opposed to how successful their case ultimately proves to be
in the moot court, noting that “[m]any of the arguments heard in moots are rather desperate,
and the assessing academic knows this — has foreseen it in fact when she or he drafted the
question™%*. Lynch attaches particular importance to the effect of motivation in student
learning, and the way in which problem-based learning strategies can drive this factor by giving
students control over the learning process. Finally, Lynch highlights the importance of co-
operative learning as part of a group when carrying out problem-based learning, and the fact
that moots, by their nature, provide a peer group within which the student can draw upon the

experiences and observations of others in that group to develop their own understanding“®.

Lynch’s research involves a phenomenographical (ie: focussing upon the experience of
mooting, rather than mooting in general)*°® investigation by way of focus group interviews with
groups of five students. There were four groups in total, all segregated by gender, and made
up of two groups of first-year students, and two groups of third-year students*®’. The recorded
interviews each involved the group being asked the same three questions about their

experience of mooting, and minimal subsequent questions only where necessary for

401 Brown, J.S, Collins, A & Dugid, P (1989) “Situated Cognition and the Culture of Learning” (Jan-
Feb) Educational Researcher 32, 34 (cited ibid p78)
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clarification of points made by the students?*®. Lynch’s analysis of the data arising from these

interviews involved grouping the responses into four “categories of description™°°;

“1. Mooting prepares students for the ‘real world’ through the acquisition of various skills” —
Lynch’s analysis of this category of responses*? identifies the importance for the student
interviewees of the moot experience allowing them to practice and develop skills in research
and communication, which Lynch comments “seem[..] to prepare them for that ‘real world’ in
a way that other forms of assessment do not.”#'!: Lynch in particular highlights one student
response explicitly invoking the importance (at least for that student) of “learn[ing] from

experience”*'?;

“2. Mooting provides an opportunity for students to learn from their peers and develop group
skills” — this contains Lynch’s observations of the student’s accounts of the benefits of working
as part of a group when preparing for a moot, as being “rewarding...when the team worked

well and...instructive...when it did not™*3;

“3. Mooting is an activity which causes in most students a powerful mix of elation and terror”
— here, comments from the students are recorded which demonstrate extreme emotive
responses to the moot process, including in one case an adverse physical reaction*!4. Lynch’s
overall analysis of this category of responses is that the considerable effort invested by
students in moot preparation should be reflected in an assessment which carries more

weighting towards their qualification than was the case for the module under investigation*'®

“4. Mooting is an excellent way to learn the substantive law” — the responses in this category
involve observations by the students that they found the experience of the moot beneficial,
because it required them to “really know”#¢ the law that was the subject of the moot. Lynch
comments that “while there is very little written on the learning benefit of mooting, it is one

clearly appreciated by students™*’.
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Lynch’s article concludes with the observation that the reactions and observations
demonstrated by the students suggest that mooting was perceived by them to be of great
value to their legal education, and was conceptualised by the students as having more value
as formative than summative assessments, as was the case for mooting at the Inns of Court,
wherein moots “literally were the legal education of those who sought to become lawyers”418,
Lynch suggests that the student responses demonstrate a capacity to reflect on the
experience of mooting, and that educators interested in experiential learning might utilise this
opportunity to develop the “reflective observation” stage of Kolb’s experiential learning

process*®,

Lynch’s article, perhaps deliberately, raises perhaps more questions than it answers. As
Lynch’s research was carried at a university where mooting was used as a compulsory
assessment method, a gap arises in respect of what student perceptions of moots might be
where the “tension”?° of a compulsory assessment is not present. The nature of the focus
groups whereby the research was undertaken has the inevitable consequence that individual
student perceptions of moots are not identified, as “the unit of analysis is the view of the
group™?!. A consequence of the focus group process is that the point that Lynch considers to
be of most interest arising out of the study (that being the relationship between mooting and
student learning) is not examined in as much detail as would be necessary to fully appreciate
or understand it, as Lynch himself appears to acknowledge*??. For example, the comment by
a student interviewee that the student had “never opened a case book”#? before preparing a
moot calls for further comment, as do the comments that the moot task required students to
“really know”/"understand”#?* the law involved in the moot, and how or why they considered
that process to differ from the process involved in other areas of their studies. Finally, the
experiential learning theory that appears to underpin Lynch’s conclusions is not developed or

explained in the preceding sections. This may be due in part to the spatial constraints under
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which Lynch’s article was written. Additionally, the passage of time since the article was written

means that it does not reflect the current formulation of Kolb’s theory*?°.

Keyes & Whincop — “The Moot Reconceived” (1997)

As is the case for Lynch, Keyes & Whincop’s article is based upon research conducted in
relation to student experiences of mooting at Griffith University, at which Keyes and Whincop
were both employed at the time*?®. The authors’ research evolves from their devising a
formative assessment of the compulsory Tax Law module at Griffith in the form of a moot
specifically designed for that purpose, as was suggested by Lynch as an appropriate use of
the moot process*?’. Keyes and Whincop do not cite Lynch’s article: this may be because their
article was written before Lynch’s was published: however, it is submitted that Keyes and
Whincop cannot have been unaware of the research that Lynch was carrying out at their

university.

Keyes and Whincop’s article takes as its starting point the notion that “the traditional form of
the moot...[is] a means of assessment”?. The authors use this to commence a discussion of
different forms of assessment theory (which they state have been “overlooked in the current
focus on learning™?°), including experiential learning and constructivism, highlighting that
according to such theories “reflection is used to construct meaning”#3°. The article also refers
to cognitive apprenticeship theory, which posits that “learning will be most effective where
students undertake ‘authentic’ tasks™*?, identifying “authentic” tasks for this purpose as those
approximating the tasks carried out by legal professionals in practice, while identifying the

criticism of this theory that it “has the potential to reify uncritically current practice™**2.

Keyes and Whincop highlight the importance of feedback being part of assessment strategy,
and the unsuitability of summative assessment for this purpose, as students will in many cases
not have the opportunity to put such feedback to practical use*®. Reference is made to the

then-recent emphasis in legal education of skills tuition, addressing two different conceptions
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of the relationship between skills tuition and academic instruction34, identifying the importance
of formative assessment in the development of students’ skills*3°, in particular the skills which
Keyes and Whincop categorise as relating to “facility with doctrine” (ie: use of legal research
materials), advocacy skills, “strategic skills” (ie: identifying what submissions to make and how

to advance one’s case), and group working skills*3¢,

Having identified as a problem the lack of opportunity for students in “traditional” moots to
make practical use of the feedback provided by the moot judge, Keyes and Whincop devised
a two-stage moot format for their formative moot assessment project. The first stage consisted
of a “Directions Hearing”, which required the students to set out the submissions that they
intended to make. The moot judge would then explore these submissions with the students in
order to advise whether the submissions ought to be amended or aborted. This was followed
by the filing of the students’ written submissions, about which they would be examined orally
by the moot judge. Keyes and Whincop state that they adopted this format in order to allow
the students to present their submissions in full, without the interruptions for questioning that
invariably occur in the traditional moot**’. The opposing student teams were then required to
exchange their written submissions and present written rebuttals: again, this is explained by
the authors’ intended focus upon the need for the students to present their case as best they
may without interruptions*®8. The format involved the 104 students studying the module being
divided into teams of three, and carrying out the work required for each exercise over the
course of a 21-day period*®, following which the students were assessed based on criteria of
which they had been notified in advance*#. After the final moot, the students were sent a
guestionnaire to complete and return, which 100 of them did**!. Qualitative research was then

carried out in two focus groups, which “an average of five students” attended**2.

The comments made by the students in their responses to the questionnaires focus primarily
upon the format and content of Keyes and Whincop’s exercise itself, rather than mooting in

general, although particular note was made of an unsolicited remark by a student (not in
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response to any of the prescribed questions) that the exercise was beneficial because the
student “felt as if [the student was] participating in real litigation”, which Keyes and Whincop
identify as supporting the cognitive apprenticeship theory of education**3. Other comments of
note include the observation that, while Keyes and Whincop intentionally devised the exercise
in the understanding that the students participating had not engaged in a great deal of prior
study of the law in question in order that the exercise could be used to “accelerate
independent, and deep, learning”**4, the responses suggested that the majority of students
appeared to feel that they had insufficient prior legal understanding to be able to participate
effectively in the moot***. The observations on the written submissions stage of the moot
included the statement that this allowed the students to “concentrate on knowing arguments
and cases” rather than memorise a submission to be presented orally, the presentation of

which Keyes and Whincop state that “some students...find to be a bore”#4°.

The students’ responses to the questions on the extent to which they considered the exercise
to have developed their skills were overwhelmingly positive in nature, including one
observation by a student, who believed him/herself to have as a result of the exercise “gained
a greater understanding of revenue law as | was forced to research and comprehend the law
as opposed to merely doing a little reading and relying on lecture notes to get me through.”*’.
Another student’s feedback focussed upon the factor of “individual motivation” driving the
student to find out for him/herself an understanding of the law involved in the exercise, as
opposed to other kinds of learning activities, which the students described as “spoon
feeding™*®. The article concludes with Keyes and Whincop’s recommendation that use of this
form of moot be considered in legal education generally as a way of enhancing students’ legal
education and providing formative feedback thereon, although with recognition of the

demands in the form of time and work that it represents*4,

Keyes and Whincop’s article contains some very thought-provoking research suggesting
suitable uses of mooting in legal education. However, it does not examine the possible impact

of the “traditional format” of mooting, but rather aims to solve the authors’ perceived problems
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with that format. Some of these perceived problems are subject to challenge, in particular the
statement (not supported by quoted observations from the research) that students consider
oral submissions to be “a bore™%°, which is diametrically opposed to findings from research
elsewhere®! and may be the result of tutor and/or student perceptions of the particular area
of law relevant to Keyes and Whincop’s exercise**?. Finally, the research focusses heavily
upon the skills involved in mooting and (deliberately) does not expand upon the role played
by mooting in learning substantive law. Comments made in the questionnaire responses
relevant to this**® do not appear to have been expanded upon in the focus groups, raising

guestions that call for further investigation by qualitative research into this particular issue.

Watson and Klaaren: “An Exploratory Investigation Into the Impact of Learning in Moot Court”

(2002)

Watson and Klaaren’s research into mooting at the University of the Witwatersrand,
Johannesburg (“Wits”) originates from their observation of the experience of a particular
student from what was traditionally regarded as a “disadvantaged” background (she was an
Indian migrant) who graduated (posthumously) from Wits in 2000. The student had excelled
in internal and inter-varsity moots, but had not performed well in exams and other academic
exercises, and attributed this to her being “able, through oral argument, to see connections
that she otherwise would not have”#*4. The authors describe the introduction of credit-bearing
moot court modules at Wits in 2001, and introduce their intention to carry out research into
mooting from two perspectives. The first of these pertains to the role played by mooting in
enhancing participation from students from “disadvantaged backgrounds” who traditionally
would struggle on a law degree, which aim Watson and Klaaren consider to have been
achieved based upon records of the demographic backgrounds of the students enrolled on

the module?®®®.

The second “and perhaps more fundamental’**® perspective relates to pedagogical issues
surrounding mooting generally. Watson and Klaaren'’s research into this consisted of sending

out questionnaires to the students enrolled on the module, 17 of which were returned (this
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was a 40% response rate)*’. The questionnaire required the students to rate their own
academic ability, reflect on their experience of mooting, and state whether they considered
their results in the mooting module to be a fair reflection of their academic ability**®. The
student feedback recorded in the questionnaire includes favourable comments on the value

of the learning experience generally; however, Watson and Klaaren observe that:

“...no student specifically mentioned their level of understanding of the content-matter of the
moots themselves, or connected moot participation to their broader understanding of legal
content. This is despite the fact that they were required in the questionnaire to rate their
understanding of law. Furthermore, the students' ratings of their understanding of the law gave
no useful indication of any shift that may have occurred in this area through moot participation,
and were not found to have any relation to either students' pre-or post-moot performance, or

to show any between-group differences.”°.

Watson and Klaaren infer from this that “the learning which takes place in the moots...is of a
different kind™® of learning to what they earlier describe as the “surface and atomistic
approach to learning™®! adopted by lectures and other forms of teaching that focus on exam
preparation. They suggest the relationship between mooting and other forms of student
learning should be best understood in terms of mooting allowing access to a different way of
understanding the law, albeit not necessarily in a way that will make the subject matter easier
to understand, particularly not for students from disadvantaged backgrounds. Reference is
made to “in-depth, but informal” interviews with two students from such backgrounds, who are

noted as having made observations to this effect*6?

Although Watson and Klaaren’s article purports to make observations about mooting
generally, these observations can be challenged on the basis that they have been made within
the particular constraints of the assessed module of study being researched, and the particular
precepts that they are seeking to challenge. It is worth noting that at least one of the student
responses places particular focus upon racial differences between students and moot judges

as a barrier to learning in the moot context, which topic is particularly sensitive in South Africa
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and would have been even more so at the time of the article’s writing (only eight years after
the end of apartheid)*3. The authors’ inferences in relation to mooting and its lack of positive
impact on student learning is subject to challenge also. Although it is difficult to do so without
sight of the questionnaire used (it should be noted, however, that the article contains no
reference to experiential learning theory), such a challenge can be mounted on the basis of
flawed methodology, as the authors appear to acknowledge?®®*, as well as on analytical
grounds. The oft-quoted dictum that “absence of evidence is not evidence of absence® is
relevant here, and as has been argued elsewhere, the fact that the results of an investigation
do not support a proposition do not show without more that that proposition is false or ill-
founded*®®. There is, therefore, fertile ground to challenge the legitimacy of the authors’

inference by means of focussed research on this specific point.

Gillespie: “Mooting for Learning” (2007)

Gillespie’s article expands upon, and incorporates, findings from a study conducted by
Gillespie and Gary Watt*®”. The article commences with Gillespie’s observations, based upon
published articles and other sources, that mooting is generally considered to be a “fun” activity,
rather than a serious component of legal education, which perception Gillespie sets out to

challenge?t8.

The article begins with a summary of the study conducted by Gillespie and Watt, which was

comprised of two pieces of quantitative research. The first stage of this research took the form

463 Though it should be noted that Wits maintained a committed position of resistance to apartheid
throughout this period of South African history, and refused to implement a policy of segregating
students by race (https://www.wits.ac.za/about-wits/history-and-heritage/) (last accessed 8" March
2021)
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to Professor Martin Rees.

466 Altman, D.J, Bland, J.M (1995) “Absence of evidence is not evidence of absence” 311 British
Medical Journal 485.

467 Gillespie, A.A and Watt, G (2006) Mooting for Learning,: UKCLE. Warwick (summary available at
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of a questionnaire sent out to university staff asking them about mooting within their
institutions. 58 responses (out of the 85 sent out) were returned*®®. In the second stage, further
questionnaires*’® were sent to those who responded to the first questionnaire. It is not clear

how many of these were returned*’*.

Following consideration of the results of “Phase I”, Gillespie infers a consensus that university
staff took the view that mooting “if not a skill itself, is best used to develop skills"— albeit skills
that are not necessarily “vocational” in nature, such as research and critical thinking skills*"2.
Gillespie goes on to explore the application of these skills within the format of a moot,
concluding that mooting is not the only or indeed the only appropriate vehicle for the
development of these skills within a legal education curriculum, and that the setting within
which a moot takes place may indeed be a detriment to its teaching of skills — for example,
the need to remain within the confines imposed by “black-letter law” inhibits the critical thinking
ability of the student participants*’3. Gillespie goes on to propose ways in which mooting could
be deployed in a law programme in order to use it “as a teaching and learning vehicle rather
than as a mere assessment or development tool”*’4, such as problem-based learning or

clinical education.

Gillespie goes on to discuss the use of moots in assessments, as was the case for 84% of the
survey respondents who stated that they use mooting within their curriculum. Gillespie’s
consideration of this data highlights again the use of mooting as part of the assessment of
skills. However, Gillespie also identifies that “some institutions use mooting within a
substantive module to teach more than the development of skills”, which Gillespie states that
he has explored further through “qualitative research” (no further details are provided as to the
form or methodology used for this)*’>. Gillespie discusses moots that formed the assessment
of problem-based learning modules, and gives examples from interviews with university staff

who state that while such an assessment method was “possibly cognitively more difficult” than
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a traditional coursework-based assessment, it appeared to be more positively received by the
majority of the students taking it due to “issues such as motivation and enjoyment”, with the
exception of “some weaker students” who appeared to have “misunderstood the work required
for a moot” and consequently struggled*’®. Gillespie goes on to discuss the limited use of
mooting by the institutions that did in fact make use of it within the curriculum (83% of such
institutions reported that they only organised one moot)*’” and identifies the potential inherent
in mooting to provide formative feedback to students on their level of understanding of
substantive law, stating that “the scepticism of placing vocational skills within the

undergraduate curriculum [has] led to....the potential of mooting being lost"*78.

Gillespie’s article is necessarily limited in its scope by its focus upon the observations by staff
at the institutions surveyed, and as such it does not attempt to address the perceptions of the
students involved in the mooting process. It contains a very limited degree of reference to
experiential learning theory, mentioning this only in passing*’®. The article also does not make
thorough reference to earlier literature on mooting, with no reference made to Lynch’s, or to
Watson and Klaaren’s articles. Also, given that Gillespie’s argument propounds a deployment
of mooting in higher education similar to that which is the subject of Keyes and Whincop’s

article, the fact that that earlier article is only referred to once“® is peculiar.

Daly and Higgins (2010) “Simulating the Law”

Daly and Higgins’ short article follows on from a project organised by the authors that took
place at Dublin City University in the 2006-7 academic year involving the integration of mock
trials and mooting into the law curriculum. This included the use of a moot set in the
International Court of Justice as part of the teaching of the postgraduate International Law and
Use of Force module. The project was followed by a questionnaire, in which the students’
responses included observations that they had found the experience to be beneficial in that it
allowed them to “experience [the law] in its proper setting”, as opposed to learning acquired
“from books” alone, as well as being a generally enjoyable experience that provided them with
training in transferable skills that they would not have otherwise acquired*®!. The authors

conclude that this makes it “clear that exercises such as moot courts...should have a
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prominent place in the modern curriculum” but acknowledge the pedagogical and

organisational challenges presented by such an innovation*®?,

The extreme brevity of Daly and Higgins’ article necessarily results in the omission of details
that might have been useful in order to evaluate the validity of the research referred to therein.
There is no reference to, or explanation of, the methodology involved, or of the number of
students who participated in the study. With specific reference to my own research question,
Daly and Higgins’ study does not address mooting from the perspective of undergraduate
students. Also, it is not clear from the article which of the questionnaire responses quoted in

the article refer to which of the two exercises (mooting and mock trials) involved in the project.

Gerber and Castan: “Practice Meets Theory: Using Moots as a Tool to Teach Human Rights

Law” (2012)

Gerber and Castan’s article, the premise of which is explained in its title, commences with a

survey of the then-available literature on mooting and its uses in education, and identifies that
“what is lacking in the scholarship is an in-depth analysis of moots as a tool for deep doctrinal
learning™83, Gerber and Castan state that mooting is a suitable vehicle to allow students to
understand human rights law, because the function of mooting as a form of “deep” and
experiential*®* learning requires students to ensure a thorough understanding of the subject
matter before presenting their submissions. Gerber and Castan also refer to the particular
factor of motivation involved in respect of students taking part in human rights moot
competitions, since as such activity is not usually part of the student’s university curriculum
(unlike the moot activities that formed the basis of Lynch, Keyes and Whincop, and Watson
and Klaaren’s research®®), they identify that the factor of voluntary participation constitutes in

itself an important factor contributing towards a positive learning experience for the student*e®,

The authors place particular emphasis on moot competitions as a vehicle for students to learn
human rights law by reference to what they consider to be “a dearth” of cases involving a
practical application of human rights law by contrast with other areas of law such as contract

and tort law. The effect of this, Gerber and Castan consider, is that student mooters are able
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to devise, in effect, their own body of case law out of their moot submissions, and in so doing

prepare themselves for potential future roles as human rights advocates*®’.

The authors describe the formats of various human rights moot competitions*#, culminating
in a discussion of the Castan Centre Human Rights Moot Competition*®® operated by a
research centre within Monash University, of which one of the authors was the Deputy
Director*® and which is named after her father, a prominent Australian human rights
barrister*®!. Reference is made to research conducted by the authors in the form of a survey
of students who took part in the competition, which reports that 90% of the respondents “felt
more comfortable incorporating human rights into legal arguments than before they
participated in the moot™°2, This, along with qualitative data in the form of two quoted
responses from students, is used by the authors as evidence to demonstrate that the moot
competition “is providing students with practical experience in using human rights arguments,
which is likely to make them more comfortable and knowledgeable about using such
arguments once they enter practice”, and “provide[s] students with deeper knowledge, skills,

and confidence regarding human rights law and its application”4%3,

As with several earlier articles*®*, Gerber and Castan’s article is focussed on a particularly
discrete form of moot activity, making it very difficult for their findings to be generalizable,
particularly given the lack of methodological information provided (not least the size of the
sample). The authors appear to be alive to the possibility of the financial reward involved in
the moot competition under review having made an impact upon the motivation of the students
who took part*®®: however, this issue is not expanded upon in their research, at least as
recorded in the article. Finally, it is difficult to escape the inference of positive bias in respect
of the competition and its educative potential present as a result of the personal attachment

by one of the authors to the Centre that organises the moot competition.
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Krupova et al: “Do moot courts belong to high schools?” (2013)

This article is based upon, and incorporates, quantitative data obtained following a survey
conducted with a group of 30 high school students who took part in a moot court organised by
undergraduates on a Street Law programme at Charles University, Prague*®®. The data
includes overwhelmingly positive results in favour of mooting as a “beneficial teaching
method” ,and that the students taking part “consider[ed that] their legal knowledge positively
improved” and “gained awareness of [a] real justice system”*°’, but that the majority (75%) of
respondents reported that the experience had not “changed [their] relationship to the
law....which students later explained was as a result of having a positive approach to the law

already™°8,

This is another article involving research focussed upon a discrete form of moot activity, and
as such one involving research that it is difficult to extrapolate. The distinguishing feature of
this activity is that the primary focus of the learning experience is the student organising the
moot, rather than the participants in the moot.*?°. Also, although the authors do not explain in
detail the format and content of the moots that were organised, some of the content referred
to suggests that these resembled what from an English law school perspective would be

commonly understood as belonging to a mock trial, rather than a moot>®

Boylan-Kemp: “The role of mooting in modern-day legal education” (2013)

Boylan-Kemp’s research remains unpublished, but it is summarised in a series of slides that
were presented to the Society of Legal Scholars Conference in 2013. The research is
considered here because it is positioned specifically as a successor to Gillespie and Watt’s
2006 research®®! in analysing the implementation of mooting in higher education from a UK
perspective, and, like that earlier project, is publicly funded (in this case by the Higher
Education Academy)®%?, Also, it is submitted that the proposals with which the research

concludes are so radical in nature that they merit consideration.
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Boylan-Kemp’s aims were to identify whether mooting had been used more widely in higher
education since Gillespie and Watt’s research was carried out, to consider whether mooting
should be used in assessments and if so, what it should be used to assess, and to explore

whether mooting “should be used as a primary teaching tool”5,

Boylan-Kemp’s research amounts to an analysis of quantitative data relating to modules
taught at Nottingham Law School and for which mooting forms part of the assessment
strategy: specifically, the Year 1 Contract Law and Year 2 Criminal Law modules (which are
compulsory), and a Mooting module which students may elect to study in their 3" (and final)
year of study. The data displayed, and Boylan-Kemp’s summary thereof, demonstrates more
successful results in respect of the Year 1 and 2 moot assessments than in relation to the
assessment of those modules by exams, in the form of a higher proportion of students passing
the modules with 1%t and 2:1 class results, and a lower proportion with lower grade results, or
failing the assessment and higher grades overall in respect of the mooting assessment
components of the modules. There is also recorded data showing the assessment results of
a group of fifteen students who studied the Final Year Mooting Module, as well as those
students’ results in respect of their results in the Year 1 and 2 moot assessments. These
students’ results (with one exception) demonstrate higher grades in respect of the Year 1 and

2 moot assessments than in respect of the Final Year Mooting Module assessment.

Boylan-Kemp’s conclusions from this data are that mooting “provides high achieving students
with the potential to achieve better marks” while at the same time not disadvantaging “mid-
range grade classification students™%, that mooting “provides an incremental learning
approach that is of benefit to the students”, and that a standalone mooting module “is not
as effective for student learning as embedding mooting into a substantive law module”.
Following this, Boylan-Kemp recommends that mooting should be a mandatory assessment
for all students of substantive law modules, and should be used to replace “some of” the “more

traditional forms of assessment (i.e. coursework and examination) 5°,

As noted above, these are radical proposals. Boylan-Kemp’s research does not, however,
contain sufficient data to support their implementation. The data relating to the comparison of

the assessments for the Years 1 and 2 modules does not make clear what the particular
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differentiation was between the results of the assessed moot and the exams in the cases of
individual students. This leaves Boylan-Kemp’s analysis open to challenge in that it may be
that some of the students who obtained a higher grade in the mooting assessment
nonetheless failed that assessment, and that some or all of these students were “mid-range
students” who were “disadvantaged” by this mode of assessment. It is very difficult to assess
the level of “difficulty” in respect of an exam as compared to a moot, and so to attempt to
extrapolate a conclusion from the results that the results of the moot assessments were overall
better than those relating to the exams because of the mode of the assessment seems an
impossible task. It may have been the case that the results of the exam were worse because
the students chose to devote more time and effort towards preparing for the moot than for the
exam, in the light of the greater degree of motivation that has been recognised®®’ as being
attached to mooting than other forms of learning in higher education, with a possible
conclusion (given that Boylan-Kemp does not advocate the complete removal of written
exams) that assessed moots are an unwelcome distraction from exams for students who tend
to struggle with this mode of assessment. Alternatively, the written examinations may have
been flawed, or perceived to have been by the students taking them, so as to account for a
poorer performance than might otherwise have been the case. Also, research indicates that
students perform better in oral assessments than written assessments generally®%. It may
therefore be that the results of Boylan-Kemp’s research are explainable by the mere fact that
the moots were oral assessments, rather than their being moots, and that the advantages
claimed by Boylan-Kemp could be made in respect of an oral presentation or viva voce.
Overall, Boylan-Kemp’s interpretation of the results is very much subject to challenge in
respect of the absence of qualitative data from the students involved, and a gap exists calling

for consideration of this issue.

Marsh and Ramsden: “Reflections on a high school mooting competition” (2015)

This article, written by two members of academic staff at The Chinese University of Hong Kong
(“CUHK?), is focussed upon a moot competition (“The CUHK Moot Cup”) contested between
high school students aged 15-18°%°. The competition was designed by the authors with a view
to “enhanc]ing] the learning environment of a law degree” and providing “a renewed focus on

matching the capacities of prospective candidates to the demands of law school”®°, The
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preparation for the competition involved “three intensive days” of teaching on the area of law
involved®!!, following which the competition was contested over two days between the
students, who were organised into teams with two members in each. The authors set out
positive reflections on their experience of the competition®'2. The authors also conducted
guantitative research in the form of a Likert scale-based online survey, to which one member
of each of the 21°2 participating teams responded. The full results are not given in Marsh and
Ramsden’s article, but they report positive feedback from the students on the experience of
the moot having “enhanced their knowledge” of, and “given them insight into” the law
involved®“. The authors also quote qualitative feedback from the students, which include
comments that the “immers[ive]” and “experiential learning”*® nature of the exercise involved
helped them to develop their understanding of the law in preparing them for their university
studies. The authors’ concluding remarks echo this, with the caveat that “experiential learning
methods are not swiftly abandoned wholesale in favour of ‘chalk and talk’ teaching upon

arrival’®16,

Notwithstanding the discrete nature of the activity researched by Marsh and Ramsden, it is
difficult to extrapolate a wider application of the results of their research without full details of
the student responses. Worth noting, also, is that only half of the participating students
responded to the survey, and the conclusions arrived at lack consideration of the views of the
individual team members. The article also lacks consideration of what is meant by “experiential
learning” in this context. A further relevant consideration is that the moot competition was
preceded by an intensive teaching programme that took place over a short period of time. This
is uncommon in higher education, and it is difficult to assess the results of the research without
identification in the research results of whether the students’ responses are directed at the
teaching programme, or the moot itself, and to what extent their experience of the latter was

affected by the former.

511 ibid p328

512 jbid p330

513 jbid p331 (cf ibid p330: “The Moot Cup competition received applications from 56 high school
students, split up into 28 teams....”)

514 jbid p332

515 jbid p334

516 jbid p333



Pattinson and Kind (2017) “Using a moot to develop students’ understanding of human cloning

and statutory interpretation”

This article concerns a moot that took place as part of an interdisciplinary research project at
Durham University designed to investigate the understanding of societal issues through the
medium of law®l’. The project involved a group of 51 16-17 year-old AS-Level students from
comprehensive schools in North-East England®!®, The project was primarily informed by the
House of Lords’ ruling in R (Quintavelle) v Secretary of State for Health>!® that the technique
of human cloning fell within the scope of the Human Fertilisation and Embryology Act 1990.
The project included debates (in which the students were asked to represent fictitious political
parties), workshops, and lectures on basic aspects of English law, as well as relevant ethical
and scientific issues, in particular a lecture by an expert in the relevant field®°. The project
culminated in a moot set in the Supreme Court using the facts of the Quintavelle case (the
students involved were not told the basis for the moot case, nor had they studied law prior to
this project®?!). The students were provided with advance materials including sections of the
relevant legislation and extracts from the Quintavelle judgment, and then were divided into
teams and asked to prepare skeleton arguments and oral submissions in support of the party

that they had been instructed to represent.

The authors conducted research to evaluate the effect of the moot upon the students’
understanding of cloning. This took the form of two questions about cloning®??, which the
students were asked to answer on three occasions (before the moot, immediately after the
moot, and approximately six months after the moot), as well as semi-structured interviews with
the students approximately six months after the moot>23. The analysis of the results in respect
of the responses to the questions shows that a greater percentage of students gave correct
answers after the moot than before, but when asked again after the six-month delay there
were fewer correct and more incorrect responses than in the pre-moot phase®?*. The quoted

interview responses include positive observations from the students in respect of the
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perceived benefits of working as part of a team alongside people with whom they had not
worked previously, and in respect of perceived enhancements to their confidence, research,

and organisational skills®2.

As with the research included in Marsh and Ramsden’s article, the discrete nature of Pattinson
and Kind’s project make it difficult to extrapolate the emergent findings. This discreteness is
manifest particularly in respect of the subject of the research, and to the circumstances of the
academic instruction preceding the moot. Also, although the students’ interview responses
contain references to their having perceived themselves to acquire an increased
understanding of the scientific and ethical issues involved in the project, none of the data
referred to (aside from the quoted response that the “coexisting then overlapping” of the “two
worlds” of science and law was something that the student in question “loved seeing”2°)
addresses the pedagogic benefit of the moot exercise specifically. Indeed, this may not have
been possible to measure, given that the students involved had no experience of legal

education prior to the project.

Billings: “Evaluating the Pedagogic Value of Mooting and ‘Nooting’” (2017)

Billings’ article aims to address the outcome set out in its title by drawing upon research
conducted by the author (an Associate Professor at The University of Queensland) in respect
of student experiences of two inter-varsity activities organised at the Administrative Appeals
Tribunal (AAT)%?”: the Moot Competition, and the Negotiating Outcomes on Time (“NOOT")
competition. Although these activities are not compulsory, Australian students can refer to
them to demonstrate that they have met the Threshold Learning Outcomes (TLOS) necessary
for them to graduate®?® which evaluation Billings prefaces with the hypothesis that such events
promote deeper student learning and reflection on the student experiences of the activities in

which they have been involved, and the applicable legal procedures.

Billings reviews literature relevant to simulation-based learning, and refers to the potential

uses of mooting as a method of teaching within this sphere. It is noted that “aside from the
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work by Lynch, and Keyes and Whincop respectively, scholars have lamented the dearth of

empirical research®?®” in this area.

After a consideration of the NOOT process (which is outside the scope of this review, as it is
not a moot court exercise), Billings goes on to explain the format and process involved in the
AAT Moot Competition. The Competition requires the students participating to scrutinise the
case papers that form the background to the proceedings before the AAT, conduct relevant
legal research, and then file and serve written submissions®® in advance of making oral

submission before the moot court, which is comprised of AAT officials®3!

Billings goes on to refer to empirical research into the student experiences of mooting and
NOOTing. The research process®®? involved sending a Likert scale-based survey®*® to 24
mooters, 18 of whom responded. The survey data records highly positive responses to all the
questions posed, with mean average results of between 4 and 5 (4 being “agree” and 5
“strongly agree”) to all but one®** of the questions posed. Of particular relevance for the
purposes of this review are questions asking the respondents to evaluate the extent to which
the moot “deepened [their] legal knowledge and understanding of administrative justice”
(mean result 4.78), “deepened [their] understanding of the differences between administrative
and judicial review (mean result 4.44), and “prompted acquisition of knowledge and
understanding of niche areas of public law” (mean result 4.65). Billings acknowledges the
limitations of this survey with regard to its small population and selection bias®%, but states
that the survey “provides valuable empirical support for the claims made in this article about
the value of the AAT moot competition™3¢. The survey also contained an opportunity for
mooters to record their own qualitative observations about the competition, certain of which
are quoted by Billings. Particularly relevant to this review is the quoted response that the moot

was particularly valuable “as (unlike exams) there could be no “fudging” of knowledge and |
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had to take responsibility for my own learning”®’. Billings concludes that the Moot Competition
is a “highly efficacious learning device[..]” and that his research “reveal[s] that students highly

appreciate and value the particular educational benefits of experiential learning activities”>%.

As with the articles referred to above, Billings’ article is focussed on a particularly discrete form
of moot court activity - Billings distinguishes the AAT moot competition procedure from that in
operation in respect of “traditional moots”3°. The AAT moot competition is also particularly
germane to Australian legal education.in terms of its credit-bearing nature. The fulfilment of
the “Threshold Learning Outcomes” necessary to graduate through participation in the AAT
moot has as of this writing no equivalent in English legal education. While there has been a
recently-introduced requirement similar to the TLO in the form of the Threshold Standard®*°
that must be met to qualify to practise as a solicitor, the Solicitors Regulation Authority’s
requirement that this standard can be met only by passing the Solicitors Qualifying
Examination (SQE)**! affords no scope for qualification by any method comparable to the AAT

competition.

Turner, Bone, and Ashton: “Reasons why law students should have access to learning law

through a skills-based approach” (2018)

This article, written by three academic staff at the University of Brighton, is focussed upon the
potential for mooting and other “skills-based activities” to enable law graduates to fill gaps that
were identified in the 2013 Legal Education and Training Review relating to “employability”
and “professionalism” °*2, The authors discuss, with reference to relevant literature on the
subject, the argument that exists in legal education between the concept of a law degree as a
form of liberal study with a focus on “knowledge for knowledge’s sake”®*3, and the principle
that prospective lawyers should be trained in attaining professional responsibility and
communicating effectively before they enter the legal profession®44. Ultimately, with reference

to experiential learning theory, in particular Kolb’s conception of learning as a continuous
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process of transformation®*®, the authors conclude that a model of teaching law that deploys
skills-based activities can “meet the needs/views”>*® of both sides of the argument about the

role of legal education.

The authors explain the background to their research, which involved students who had
studied short optional courses in mooting, negotiating, and interviewing. The courses took the
form of 2-hour workshops held once a week over the course of a month, culminating in their
entering “various regional and national competitions”>*’. The research into the experience of

these students contained three stages®*:

- a pre-course questionnaire asking the students to “consider the expected benefits” of taking
part in the course®?®, to which 64 out of 80 possible students responded. The responses in
respect of the mooting aspect of the course included “understanding more legal
concepts’; 'adding depth to my knowledge’;[and] developing...research and analysis skills"*°

as factors identified by the students as matters that motivated them to take part in the course,

“ L] “

and “building legal arguments and researching’, ‘knowing the law thoroughly’, and “preparing

and finding material’ as “’aspects of the course that have the potential to create unease>*!

- a post-course survey, to which 20 responses were received. The authors attribute this drop
in response rate to the students being given the option of either completing the questionnaire
immediately at the end of the final workshop, or returning it at a later date, the inference being
that those who stated that they would take the latter course of action did not in fact do s0°°2.
Responses to this survey identified benefits of the course as making it “useful to understand
the law from a more practical perspective”, as well as “developing research skills”, and

“bec[oming] more familiar with court etiquette”>3. Also, in a Likert scale question asking the
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respondents to rate each workshop activity in respect of the extent to which the students found

them “most useful/enjoyable”, "role play” was ranked highest>**

- a focus group involving six student participants. The authors acknowledge the limitations in
respect of generalisability and transferability arising due to the likelihood that these students
were “the most motivated of their cohort™%°. Matters identified in the focus group included that

the course would assist “applying...legal knowledge to practical situations”>%®.

The authors conclude that the positive response to the research from the students and staff
involved®’ demonstrates that a short course programme of this nature performs a valuable
function in contributing to the experience of learning in legal education by “giving students
choice over which areas they wish to delve deeper into and offering lecturers a new way to

engage with students outside set contact teaching time”>®,

Turner et al go further than the authors cited above in drawing upon experiential learning
theory to inform their conclusions, and their recommended proposal is founded on a well-
considered application of the theory to the research that they have conducted. However, the
reported results of the research do not make clear what specific findings were made in respect
of mooting. The degree of importance afforded to the various factors identified in the survey,
and in respect of what activity, is not stated®®°, making it difficult to identify the extent to which
the students’ involvement in mooting contributed to the high approval rating given to “role
play”. Nor is it clear how many students reported the reflections set out in response to the
post-course survey, or in what order of preference (the reflections are not ranked)®®°. Also,
other than stating that 30% were (postgraduate) Common Professional Examination
students®®?, the stage of their studies that the majority of the students who took part were at is
not identified, making it impossible to triangulate responses to the survey in respect of the

other learning experiences that the respondents may have had throughout their studies of law.
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Kammerer (2018) “Undergraduate Moot Court: Student Expectations and Perspectives”

Kammerer's article is based upon a web-based survey that he conducted into the experiences
of students participating in “intercollegiate” (ie: inter-varsity) moot court competitions,

responses to which were received from 66 colleges.

As well as questions on the factual details of the participants educational and mooting
experiences, the respondents were asked why they had chosen to participate in mooting and
what benefits they perceived to have derived from the experience. Kammerer notes that only
16 complete responses were returned: it is not clear how many of the incomplete responses
included responses to this category of questions.

Of this category of responses, Kammerer observes that the most popular answers given in
respect of the question as to which academic skills the respondents considered to have been
improved by mooting were “critical thinking” and “public speaking”, as well as positive
comments on how involvement in mooting enabled development of the ability to “synthesise”
legal research and enhance the skill of “critical thinking under pressure”, although Kammerer
acknowledges that the mention of “critical thinking” as an example response may have exerted
a “social bias” upon the respondents who cited this as having been affected by their moot
experience®®?,

The most popular response to the survey question asking respondents why they participate in
moot court was “Increased Knowledge of Legal Argument”, although Kammerer concedes that
a technical error in respect of this section of the survey may have “complicated” analysis of
this field of responses®?3. Kammerer also reports on responses identifying the “educational
benefit” of mooting, and the additional work commitment involved, although acknowledges
that the responses to the latter question “should be treated with caution” given that it was
unclear which of the respondents undertook moot court as an assessed component of their
programme of study®®*. The 18% of the respondents to the survey who were at the time

studying law, or had graduated from law school gave a unanimous response that they had
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found their mooting experience to be beneficial, which Kammerer concludes to be a “reflect[ion

of] the utility of moot court in teaching students to read and analyse cases”>.

Kammerer’s research, being primarily a quantitative study, contains limited evidence of how
the respondents perceived their mooting experience by reference to the rest of their
educational experiences. Additionally, given the nature of the United States higher education
system, wherein Law is studied at postgraduate level, it is difficult to determine, on the basis
of the information provided in the article, to what extent (if any) the students’ prior mooting
experiences informed their understanding of the substantive law that they were required to
study. Finally, the recognised technical and methodological flaws in the survey, along with the
lack of detail as to how many respondents had responded to specific sections of the survey,
make it difficult to draw representative or generalisable conclusions from it — particularly with
regard to the learning experiences of students outside the United States, where the system of

legal education is significantly different to that in the United Kingdom.

Kammerer (2020): “Coaching and Teaching Competitive Moot Court: Comparing Faculty

Approaches”
Kammerer’s study that culminated in this article is positioned by Kammerer as a continuation

of his earlier research into student experiences of mooting®®®. The focus of this study is upon
the experiences of staff at American universities and colleges who coach or instruct students
taking part in moot court competitions, designed to explore differing practises between moot
court coaches, and potential problems for staff relating to potential conflicts between their roles
as teacher and moot coach®®’. The study took the form of semi-structured interviews with six

moot coaches from different United States college political science departments®.

All the respondents reported that moot court constituted a taught component of the
programmes of study at their respective institutions, with students receiving grades for
participation. The respondents acknowledged the challenging nature of this activity, both with
regard to their own perceptions and as observed on the part of their students. A particular
feature of the United States college system remarked upon concerned the difficulties observed
by the respondents in relation to the time spent in travel and preparation involved in moot court

activities, and consequent pressure upon the respondents relating to their regular employment

565 |oc cit
566 Kammerer (2018) op cit
567 Kammerer (2020) op cit p500

568 |oc cit
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review. Kammerer goes on to state that further research is called for in relation to the impact
of moot court involvement upon a moot coach’s career prospects, particularly the effect upon
the time available for them to conduct academic research®®®. Kammerer identifies as relevant
to this concerns reported by some the respondents as to perceived lack of institutional

support®’°.

Kammerer reports that all the respondents gave examples of benefits that they regarded moot
court as providing for the participants®’?, including improvements to critical thinking and self-
confidence, specifically in respect of the observation by one of the respondents that the effect
of these improvements was such that “other professors on campus can easily spot the moot
court students™’2, He concludes that “There seems to be clear agreement from faculty, in this
limited sample, of the educational benefits of moot court as a pedagogy tool”3, while
recognising that some of the respondents reported a perceived demotivating effect upon
students of not performing as well as they had hoped to in the competition, as well as
recognising that “if an instructor is not careful...the educational goals and the learning

outcomes can get lost in the competition™"4,

As with Kammerer’s previous article, the application of this study is limited by its focus upon
specific features of United States higher education, as well as upon the specific role of the
moot coach/tutor. That being so, the points made in the article relating to the student
experiences carry limited weight in the absence of data from the students themselves by way
of triangulation (there is no indication that any of the students referred to were themselves
respondents to Kammerer's earlier study). Finally, the article makes no reference to
experiential learning theory in support of its conclusions relating to the relationship between

moot participation and academic learning.

Conclusion - Response to Objective 3 (“ To draw conclusions from the empirical research

carried out to date into mooting in legal education”) and Identification of Gaps in the Literature

569 jbid p502, 503

570 ibid p503

571 The findings are summarised ibid p507
572 jbid p503

573 ibid p504

574 loc cit
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The table below sets out a summary of the literature relating to empirical studies of mooting,

along with a summary in respect of each study’s conclusions, as well as aspects in which the

studies demonstrate evidence of gaps in the literature.

Study

Research

Conclusion(s)

Gaps

Lynch “Why do we Moot?”

Focus group
interviews with
twenty students

Students perceived
mooting to be of value,
particularly as formative
assessments

Study informed by group views
only — points made by
individuals left underexplored.

Students’ experiences of moots
were in the context of
summative assessments -
particular “tension”

Experiential learning theory
underexplored/consideration not
up to date.

Keyes and Whincop “The
Moot Reconceived”

Questionnaires
(100) followed by
two focus groups
attended by “an
average of five”

Moots are recommended
for use as formative
assessments

Insufficient consideration of
“traditional” mooting- perceived
“problems” possibly
subjective/fact sensitive

students
Focussed significantly on skills
as opposed to learning
substantive law
Watson and Klaaren “An 17 Mooting offers an Students’ experiences of moots
Exploratory Investigation | questionnaires alternative way to were in the context of
Into The Impact of and two “in- understand the law, but summative assessments -
Learning in Moot Court” depth but there is no evidence that particular “tension”- also
informal” mooting is beneficial in particular local factors
interviews helping develop legal

understanding.

Experiential learning theory
unexplored
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No positive empirical evidence
in support of conclusions

Gillespie “Mooting for
Learning”

Two” phases” of
gquantitative
research
involving
questionnaires
sent to university
staff (58
responses to
Phase I,
responses to
Phase Il not
specified),
unspecified
“‘qualitative
research”

Moots are recommended in
order to provide formative
feedback to students in
respect of substantive law

No consideration of student
perceptions

Limited reference to experiential
learning theory and other
literature on mooting

Daly and Higgins
“Simulating the Law”

Questionnaires
sent to student
participants in
mock trial and
moot exercises

Mooting should form part of
the teaching curriculum

Lack of methodology

Mooting-specific results not
clear

Unit of research in respect of
mooting was not undergraduate
students.

Gerber and Castan
“Practice Meets Theory:
Using Moots as a Tool to
Teach Human Rights
Law”

Surveys sent to,
and two
qualitative
responses from,
students who
had participated
in the Castan
Centre Human
Rights Moot
Competition

The moot competition
enhances students’ legal
understanding and
preparation for practising
law

Difficult to generalise
Lack of methodology

Potential bias
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Krupova et al: “Do moot
courts belong to high
schools?”

Surveys returned
from 30 high
school students
following moot
court

The moot participation was
considered by the students
involved to have “positively
improved” their knowledge
of the law, but did not

Focussed on discrete activity —
difficult to generalise.

Research focusses on
experience of moot organisers

participation “change [’E,heir] relationship “Moot” may be more akin to
to the law mock trial.
Boylan-Kemp: “The role of | Results of Mooting should become a Insufficient data in support of

mooting in modern-day
legal education”

students’ moot-
based

compulsory element of all
law programmes, and

conclusions.

assessments. should replace “some of the
more trad|t|c1nal forms of No qualitative data to support
assessment conclusions as to student
perceptions of mooting and
effect upon assessment results
Marsh and Ramsden: Likert scale- Mooting enhances Findings based upon discrete
“Reflections on a high based online students’ legal knowledge event — difficult to generalise

school mooting
competition”

survey of student
participants in
the CUHK Moot

and understanding, and
should be used as part of
the teaching of substantive

Limited reference to experiential

Cup-21 law. learning theory
responses, some
qualitative
comments
Responses lack individual
student input
Pattinson and Kind “Using | 51 student The moot helped the Findings based upon discrete
a moot to develop respondents students involved event — difficult to generalise
students’ understanding..” | asked two understand the relevant

questions at
three stages of
the study, semi-
structured
interviews

scientific subjects, although
that understanding was not
recalled six months later.

Limited reference to experiential
learning theory

The effect of the moot upon the
students’ legal (as opposed to
scientific) understanding was not
examined.
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Billings: “Evaluating the
Pedagogic Value of
Mooting and ‘Nooting’”

Likert scale-
based survey of
student
participants in
the AAT Moot
Competition -18
responses, some
qualitative
comments

Mooting provides students
with practical opportunities
to enhance their legal
knowledge and
understanding

Focussed on discrete activity —
difficult to generalise.

Turner, Bone, and
Ashton: “Reasons why
law students should have
access to learning law
through a skills-based
approach”

Research with
students who
had studied short
optional skills
(including
mooting) courses
— 64 pre-course
questionnaire
responses, 20
post-course
survey
responses, focus
group with 6
participants

A short course programme
of this nature makes a
valuable contribution to the
experience of learning in
legal education

Mooting-specific results not
clear

Lack of detail re. number of
responses to survey

Responses to survey cannot be
triangulated in respect of other
learning experiences

Kammerer (2018)
“Undergraduate Moot
Court: Student
Expectations and
Perspectives”

Web-based
survey into
students’
experiences  of
intercollegiate
moot court
competitions, 66
responses
received (16 of
which were

complete)

Intercollegiate mooting is of
benefit to preparation for
postgraduate law study and
practising law

Methodological and technical
errors

Lack of detail as to number of
respondents

Focus upon specific experience
of higher education peculiar to
the USA
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Kammerer (2020)
“Coaching and Teaching
Competitive Moot Court:
Comparing Faculty
Approaches”

Interviews with 6
moot

coach/tutors

Intercollegiate mooting
provides a pedagogical and
personal benefit to
students, although
involvement in competitions

Responses to survey cannot be
triangulated in respect of student
perceptions

Limited reference to experiential

can adversely affect learning theory

coach/tutors’ career
progression, and student
motivation (depending upon
the competition outcome

difficult to extrapolate

The gaps evident in the literature can be demonstrated by reference to the terms used by
Golden-Biddle and Locke to describe the ways in which a reviewer can complete the tasks of

“Constructing Intertextual Coherence” and “Problematizing the Literature™.

The literature is “linked by disagreement”>’¢. The literature does not arrive at a consensus
as to the most suitable application of mooting in legal education. The conclusions to the
articles reviewed differ greatly on this point, including proposals that mooting be mandated as
part of compulsory study and assessment®’’, that it ought to be integrated into the teaching of
substantive law as a means for providing formative feedback®’8, that it is best situated as part
of a separate skills-based module®”®, that it is particularly beneficial if it forms part of a

voluntary inter-varsity competition®®°, and that it provides no real educational benefit at all>8?,

The literature is “inadequate”®2. The literature does not address the specific experience of
mooting by first-year law students, particularly those at English universities, in the context of

their other learning experiences.

The literature is also inadequate due to its being insufficiently underpinned by an
understanding of experiential learning theory. This inadequacy is apparent when reviewing

the literature in the light of the observations on this subject in what appears to be the first

575 ibid p26 and pp35-37

576 supra fn 209

577 Boylan-Kemp op cit

578 Keyes & Whincop op cit, Gillespie op cit
57 Turner, Bone, and Ashton op cit

580 Gerber & Castan op cit, Billings op cit
581 Watson & Klaaren op cit

582 supra fn213
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published empirical study of mooting®®3. In this study, Lynch recognises that mooting is a form
of experiential learning, and refers to Kolb’s Experiential Learning Cycle in order to help
understand the process of learning that can take place in a moot. This in itself demonstrates
a gap in research into mooting that demands further investigation by applying Kolb’s
theoretical framework to the practice of mooting. Such a gap is emphasised by Lynch’s

subsequent comment that “there is very little written on the learning benefit of mooting”84.

However, none of the subsequent studies cited in this chapter have involved an investigation
of this nature. Indeed, as set out in the table above, very few of the subsequent studies
address experiential learning theory in any meaningful sense, and some do not mention it at
all. The significance of this gap in understanding is particularly apparent when considered in
the context of the modifications made by Kolb to his own description of the experiential
learning process between the two editions of his book on experiential learning. In the first
edition, the process of experiential learning is described as being that of “learning conceived
as a four-stage cycle>®®, while in the second edition Kolb qualifies this definition by stating that
“[t]he learning cycle, of course, is not a circle but a spiral...”>8. This point - which may have
been informed by commentary on Kolb’s theory as set out in the first edition of his book,
specifically Moon’s®®” description of experiential learning involving a “self-reflective spiral of

cycles” — marks a significant development in Kolb’s conceptualisation of his theory.

I submit that this further demonstrates the inadequacy of the existing literature arising from
empirical studies of mooting, insofar as these studies do not make a meaningful attempt to
explore whether, and if so, in what way(s), this point can be seen to be reflected in a student’s
experience of mooting. This is because these studies place their focus upon an isolated
experience of an individual moot, or mooting as an abstract concept, and attempt to interpret
that experience once it has concluded. An objective of my research, therefore, is to fill this gap
by conducting a study that explicitly ties together the iterative process of mooting, and the
experiential learning journey engaged in by student mooters. | will revisit this point in the

following chapter.

%83 Lynch supra fn402

584 Lynch supra fn417

585 Kolb, D.A (1984) Experiential Learning: Experience as The Source of Learning and Development
Englewood Cliffs, NJ: Prentice-Hall:, p21

586 Kolb op cit p61

587 Moon, J.A (1999) Reflection in Learning & Professional Development Reprint: Abingdon, Oxon:

RoutledgeFarmer, p36



The literature is “incomplete”®®. The literature does not contain qualitative research
focussing upon the learning experiences of the individual students who took part in the moots
that form the basis for the research. Although the quantitative methods deployed in the studies
reviewed may have been satisfactory in order to answer the questions set therein, it will be
submitted in the next chapter that more focussed qualitative research is necessary in order
fully to understand and appreciate the nature of, and issues involved in, the student learning

experience.

| conclude my literature review with a response to Objective 3 derived from the literature of a
tentative proposal that students perceive participation in mooting to be beneficial towards their
understanding of the law. In the next chapter, | will fulfil Objective 4 (“To set out the method
and methodology that | will use to answer the principal research question”), with the aim of
making a contribution to the literature on mooting as a form of experiential learning in legal

education.

588 supra fn212
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CHAPTER 3:

RESEARCH METHOD AND
METHODOLOGY

In the last chapter, | reviewed the literature on mooting and other student performance-based
forms of experiential learning. In this chapter, | will fulfil Objective 4 (“What method and
methodology should | adopt in order to answer the preliminary research question?”) by setting
out the methodology and method that | propose to use to investigate the phenomenon of

mooting as a method of understanding substantive law by way of experiential learning.

Research Method

To collect data for this study, | chose to conduct a series of focussed interviews with moot
participants. | intended to select a group of between six and twelve students, for the reasons
given in the section on “Sampling and Data Saturation” below. The factors that | considered

in deciding to use this method of data collection will be discussed in the section below.

The students that | selected to be interviewed were all in their first year of study. | chose to
interview students from this particular group on the basis that the phenomenon under
investigation concerns the experience of learning from the perspective of students who are
new to the higher education system, and are less likely to have developed their own approach
to learning the subjects taught in higher education than might be the case for more

experienced students.

At Northumbria University, mooting does not form part of the curriculum on any of the Law
programmes. First-year Law students can take part in mooting by joining the MARS Society®®°,
a student-run society that organises moots based on a competitive league format between
students which are judged by students in Years 2-4. It would have been possible to conduct
this study by researching the students who took part in MARS moots. However, | decided

instead to use as the basis for this study a series of bespoke moots, set around scenarios

589 https://www.mynsu.co.uk/getinvolved/society/mars/ (last accessed 8" March 2021)
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selected by, and in moots judged, by me. | made this decision to ensure confidence that the
moots | selected were sufficiently demanding for the purposes of this study, to facilitate
participation by students who may not necessarily have wanted to join the MARS Society, and
to avoid what may have been perceived to be unwelcome interference by Law School staff in

the operation of a successful student society.

The moots were all on topics concerning Criminal Law. | took the view that it was necessary
that all the moots be in the same curriculum area so as to be able to maintain a consistent
narrative throughout the interviews and minimise disruption to the student learning experience
as the interviews progressed, so that the students could better recall and apply their

recollection of their experiences in earlier moots.

| chose this area of law because in the interests of completing the study within the time scale
imposed by the academic year, it was necessary to select an area of law in which the students
have had some instruction in the first Semester of their studies. Of those areas of law 5%, |
chose to set the moot problems upon topics relating to Criminal Law. | made this decision
because this area of law lends itself more to mooting than the other topics taught during
Semester 1 of the Year 1 Programme (Approaches to Law and Lawyering Skills, and English
and European Legal Systems), both of which focus primarily upon pervasive legal and
educational concepts, rather than the case law-based common law system which mooting

aims to replicate and which Criminal Law is heavily focussed upon.

| planned to interview members of the group of students on three separate occasions
throughout the academic year in order to collate samples of data representative of differing
degrees of student involvement in mooting, asking questions of the students in each interview
in order to assess their perceptions of mooting as part of their experience in higher education.
My intention was to collect data following an initial moot, which dated would be revisited after
the students had taken part in a second moot, then again when they had mooted a third time.
In this way, the extent to which the students’ involvement in mooting informed and made an
impact upon their studies could be tracked throughout the course of the year. As explained in
the previous chapter, my decision to design the research method in this way was informed by
my desire to investigate the iterative nature of the experiential learning process involved in
mooting by exploring the perceptions of the student participants throughout the learning
experience, rather than the approach adopted in the extant literature of leaving this

investigation until after the experience had concluded. The timeline of this process, which

590 https://www.northumbria.ac.uk/study-at-northumbria/courses/law-llb-hons-uuslwz1/#modules (last

accessed 8" March 2021) — Contract Law teaching does not commence until Semester 2
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took place in the 2018-19 academic year, is set out below, with amendments inserted to reflect

alterations that were necessary to be made to this schedule in the light of events explained
later in this chapter:

Week Actual dates | Activity

commencing

(planned)

8" October 8" October Open invitations for participants

22" October

1%t November

Close invitations for participants

29™ October

1st November

Issue problem for Moot 1

19th November 20" and 23rd | Moot 1
November

26™ November 26t - 2gth Moot 1 interviews
November

7th January

7th January

Issue problem for Moot 2

11" February

14" February

Moot 2

18" February

18t- 20™
February

Moot 2 Interviews

25" February

25" February

Issue problem for Moot 3

25" March

27" May

Moot 3

15t April

27" May

Moot 3 Interviews

Following my judging of each moot, | provided each group of students with feedback on their
performance, based upon the notes that | took and my contemporaneous recollections of what
had happened during the moot. Although this feedback (along with the notes upon which it is
based) constitutes in itself data relating to the moot experience that is the subject of the
interview, this data will not in itself be used to inform this study. This is because, as explained
above, the focus of the study is upon the moot experience as constructed by the students
taking part. Instead, this feedback will be used to inform the interview process, with the
resultant data being a construct of the totality of the moot court hearing itself and the feedback
that followed. As will be detailed below, the interview guide includes questions focussed upon

the specific experience of the students’ receiving feedback, and the interviews themselves
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included at times explicit references to some of the points made in the feedback to the students
S0 as to ensure (where appropriate) that they gave due consideration to this experience when

answering the interview questions.

Epistemology

The principal research question that this thesis is designed to answer, as set out in Chapter
1, is: “How do students’ experiences of, and approaches to, mooting, affect their learning of
substantive law and understanding of the law?” As explained in Chapter 1, and for reasons
upon which | will expand below, the boundaries of this question will be determined by the
perceptions of the student participants in the experiences of preparing for, participating in,

and receiving feedback after a moot.

In the context of this question, | will define the term “understanding” to refer to the process
whereby a student comprehends the meaning of the subject that they are learning®®, and
“substantive law” as the “mass of statutes and case-law decisions™°? that students on a law

degree programme study.

It is necessary to set out the epistemology with which | will be attempting to answer the
principal research question. The term “epistemology” has been defined as “the philosophical
theory of knowledge — of how we know what we know”%%3, Epistemological positions have been
categorised as belonging to two broad categories — specifically, positivism and social

constructionism?®94,

Upon initially planning this study, my proposed research question was “Does involvement in
mooting improve students’ knowledge and understanding of the law?” However, such a
question adopts a positivist approach to the concept of learning and teaching which is at odds
with the constructivist nature of the study that | am planning to carry out. It has also become

591 Anderson, Krahwohl and Bloom op cit p70

592 Kenny, P.H (2002) Studying Law London: Butterworths LexisNexis, p30

593 Scott, J and Marshall, G (2009) “Epistemology” A Dictionary of Sociology (published online 2015).
Oxford University Press

594 Easterby-Smith,M, Thorpe, R., Jackson, P.R., Jaspersen, L.J., (2018) Management and Business
Research (6! edition) Thousand Oaks, CA:Sage, p69



apparent to me, following research®®, that a positivist approach is difficult to apply to research

into the complexities that relate to the human interaction involved in education.

| determined to commence my research by asking the above question in order to understand
in what sense mooting is part of the apparatus of higher education teaching, from my own
perspective as a teacher who frequently organises moots, as well as a constructivist. The
epistemological approach of constructivism (also defined as a “strong social constructionist™
approach) is a variant of the epistemological position of constructionism, which is defined as
the view that “all knowledge is contingent upon human practices, being constructed in and out
of interaction between human beings and their world, and developed and transmitted within
an essentially social context™®. Specifically, a social constructionist epistemological position
posits that the “objectivated social world” can only be understood through the medium of
language, which individuals use to erect an “edifice of legitimations”. The “logic” whereby
individuals understand the world in which they participate is a construct brought about by this
process®®®. This has also been described as adopting an “interpretivist” approach — a term
used to describe an approach governed by a concern with understanding the nature of the
world at the level of subjective experience, through the frame of reference of the participant
within that world®®°. This approach is to be contrasted with the paradigm of “functionalism”,
which is an approach to analysing social functions based upon the structure within which those
functions operate®®, and which thereby focusses on the study of observed facts and
processes, rather than the social context in which they are taking place — such context being

a key element in the research that | will be carrying out.

The constructivist position holds that the “facts” themselves upon which the “knowledge” is

determined are in themselves the result of perspective®?. My experience of teaching students

595 Cohen, Manion and Morrison op cit p7

5% Easterby-Smith, M,et al op cit p73

597 Crotty, M. (1998) The Foundations of Social Research: Meaning and perspective in the research
process. London: Sage. p42.

5% Berger, P.L and Luckmann, T (1967) The Social Construction of Reality: A Treatise in the Sociology
of Knowledge London: Penguin, p82

59 Burrell, G and Morgan, G (1979) Sociological Paradigms and Organisational Analysis. Reprint,
Farnham: Ashgate 1998, pp-28-32

600 jbid pp56-7

601 Schwandt, T.A (2017) “Constructivist, interpretivist approaches to human inquiry”, in Handbook of
Qualitative Research (5% edition), eds. N.K Denzin & Y.S Lincoln: Thousand Oaks, CA:Sage, , pp 118-
37,125
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and judging moots, and of observing the wildly different layers of meaning attributed by
students to the same source material, has come to lead me to view with scepticism the
contrary position of positivism, which holds that what is posited is the same as that which is
observed®?, Rather, as has been noted®®®, the radical differences between meanings,
combined with the interpretation of the teacher/observer of those perceived meanings
constitutes a distinct “reality” constructed “intersubjectively”, which a reflexive researcher must

recognise and interpret in turn.

An important aspect of constructionism is the idea that the perceived experiences of
individuals constitute different “realities”®®*. In order to better understand the nature of these
different “realities”, the importance of triangulation has been noted®®®. Of the various forms of
triangulation that have been categorized®®®, | have made use here of “data triangulation” (ie:
obtaining data from different kinds of sources). To this end, | collected data from interviews
with some of the tutors of the students who took part in the study. Not only does this make for
a richer data set, it also assists with the constructionist theory-building nature of the study in
allowing for consideration of the “canopy of legitimations” constructed over the “institutional

world”6%7,

My primary concern in crafting this research project has been to interpret and explore the
different meanings attributed to and perceptions of the moot court process by the students
taking part in it. It has been noted®® that although some research methods are specific to
particular epistemological positions, other methods can be adapted in order to carry out
research across a variety of perspectives. Specifically in the context of interviews, research
conducted from a positivist perspective in order to “discover ‘facts”®*® might deploy a
structured interview: however, a constructivist approach to research might use a semi-
structured or unstructured interview in order to identify and find out more about differing

perceptions of and meanings attributed to the topic being researched. This is one of the

602 Crotty, M op cit p20

603 Cunliffe, A.L “Reflexive inquiry in organisational research: questions and possibilities” (2003) Human
Relations 56(8) 983, 988

604 Berger and Luckmann op cit p14
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New Brunswick, NJ: AldineTransaction: 2009, p313
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several considerations that have led me to the decision to use semi-structured interviewing to

carry out this research, as explained below.

Data Collection

The term “focussed interview” appears to have been devised by Merton et al for use in their
manual of the same name®®, and used to describe an interview with participants selected
based upon their involvement in “a particular situation”, informed by an interview guide devised

LT3

by the interviewer and with a focus upon eliciting the participants’ “definitions of the

situation”81!

As has been pointed out above, it is inherent in the nature of this research project that it is
informed by data that gives a rich account of the experiences of the research subjects. Having
identified “key respondents in relation to the phenomenon under investigation®?” — specifically,
the experience of mooting for first-year law students — | selected focussed interviews as the

method of generating the necessary data.

The particular research method of using focussed interviews has been recommended for use
when conducting research into respondents’ subjective experiences®!®. Additionally, the
interview method has been commended as a means of constructing knowledge between
participants, thereby generating “data rather than capta”4. This accords with my constructivist

epistemological stance towards legal education and knowledge generally.

| have considered other qualitative studies in which the richest data obtainable has been self-
generated by the phenomena being researched. In some such studies, participant observation
has been the chosen method of research. One such study was carried out by Huw Beynon,
who conducted research into working practices at the Ford motor car factory at Halesowen in
1967-69. Beynon justified his selection of this method by reference to his “hope...that by

610 Merton, R.K et al (1956) The focused interview: A manual of problems and procedures Glencoe,
IL: The Free Press

611 jbid p3

612 Quinlan, C (2011) Business Research Methods Cengage Learning: Andover, p289

613 Merton, R.K and Kendall, P.L “The focused interview” (1946) American Journal of Sociology 541,
p541

614 Respectively Latin for “given” and “taken” (Laing, R.D (1967) The Politics of Experience and the

Bird of Paradise Harmondsworth: Penguin, p53
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constructing the rhythms of [the study] out of the actions of the people who worked for Ford...I

would produce a lasting and authentic statement of their experience”®%.

However, the nature of the topic researched, and the subjects of the research, in my opinion
lend themselves towards qualitative interviewing as a more advantageous method of
research, in accordance with views expressed®® in relation to the relative merits of these
methods. Particular advantages that have been identified in respect of participant observation
relate to the opportunities available to the researcher in order to gain a degree of immersion
in the experience that the research subjects are taking part in without disrupting that
experience®’. In my opinion, these perceived advantages are not sufficient to recommend
participant observation for the purposes of this study, as my own experience in organising and
judging moots has already allowed me to obtain the requisite degree of familiarity with the

experience of mooting.

The particular advantages of focussed interviewing that have influenced my decision to use
this method in order to carry out this study include the opportunity that focussed interviewing
allows the researcher to identify and research matters that would not ordinarily be identifiable
via participant observation. One reason for this is that the specific phenomenon being
researched concerns the reconstruction by the research subjects of their recollection of the
experience of mooting. It has become apparent to me that research®!® into such subject-

generated phenomena cannot be conducted by participant observation alone.

Another consideration pertains to the constructivist foundation of my approach to research
analysis, and the conceptualisation of the interview as a “topic in its own right”°. It has been
noted that framed in such terms, the interview constitutes a “culturally available way of
packaging experience”®?°, which experience can then be subjected to analysis. Specifically,
this study focusses not so much upon mooting as an experience in itself, but rather upon the
experience of mooting as perceived by the students taking part in it, which is not a

phenomenon that commonly arises out of a moot, or if it does, does not in a form explicitly

615 Beynon, H Working For Ford (1973) Second Edition, Reading: Pelican, Preface to the Second
Edition p21

616 Bryman op cit, pp 494-497

617 ibid p493

618 ibid p494

619 Silverman, D Interpreting Qualitative Data: Methods for analysing talk, text and interaction (2006)
31 edition Sage: London, p135

620 Kitzinger, C (2004) “Feminist approaches “in Seale, C., Gobo, G., Gubrium, J..and Silverman, D.

(eds) Qualitative Research Practice London:Sage p128
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identifiable enough to allow for the degree of analysis necessary for a study of this type. A
further advantage of focussed interviews over participant observation is that it allows for a
reconstruction of the events that the interview focusses upon in order to obtain further data in

the form of the interviewees’ reflections on those events.

The advantages and disadvantages of interviews as a method of data collection by
comparison with questionnaires have been noted®?!. The reasons for my choosing to use
interviews as a method of data collection for this study are that interviews allow the researcher
to answer questions concerning the purpose of the interview and to clarify ambiguities on the
part of the respondents, in a way that cannot be done in questionnaires containing only closed
guestions, and that they allow for greater depth than with other methods of data collection.
Also, the nature of the interview allows the interviewee to become more involved and hence
more motivated than a respondent to a questionnaire, as more can be said during an interview
about why it is taking place than can be said about a questionnaire in (for example) a covering

lettert??

Many different kinds of interview have been categorised®?. It has been noted that the
interviewer’s choice of interview method will depend upon the openness of purpose, degree
of structure, extent to which the interview is exploratory or hypothesis-testing, whether it seeks
description or interpretation, and whether it is cognitive-focused or emotion-focused®?*. It has
been noted®?® that the structured interview is useful in situations where a researcher is aware
of what he or she does not know and can therefore frame questions that will supply the
knowledge required, whereas “the unstructured interview is the mode of choice” where the
researcher is not aware of what he or she does not know, and relies on the respondents to tell
him or her%2%. This latter observation accords with my intended use of interviews to obtain

students’ views about their involvement in moots.

621 Cohen, Manion & Morrison, op cit p411

622 Oppenheim, A.N Questionnaire Design, Interviewing and Attitude Measurement (1992) London:
Pinter, pp81-2).

623 patton. M.Q (2002) Qualitative Evaluation and Research Methods (3™ ed.) Beverly Hills, CA:
Sage, p349

624 Kvale, S InterViews: An Introduction to Qualitative Research Interviewing (1996) Thousand Oaks,
CA: Sage ppl26-7

625 Cohen, Manion & Morison op cit p412

626 | incoln, Y.S & Guba, E. Naturalistic Inquiry (1985) Beverly Hills, CA: Sage p269 (cited loc cit)
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During my initial planning of this project, | had intended to conduct group interviews. | took the
view that the collaborative nature of the experience being researched required that it was
particularly important that the members of the group were aware of what one another had to
say about that experience when being interviewed®?’. However, upon reflection, | decided to
conduct interviews with individual students. | took this decision as | was conscious, from my
own experience of organising moots, that some students who choose to take part in extra-
curricular activities involving public speaking such as mooting are extrovert personality types,
and that there was a risk of group interviews becoming dominated by such students’ views,
which latter point has been acknowledged as a risk common to group interviews®28, As it turned
out, there was a significant imbalance in respect of the degree of dominance in terms of the
personalities involved in the moots, which would most likely have made for difficulties in

conducting group interviews.

The interviews deployed an interview guide process. The nature of an interview guide is such
as to set out suggested areas for inquiry, as opposed to rigidly-scripted questions. | recognised
the risk of curtailing the respondents’ self-explorations and bringing about an abrupt break in
the interview by “forcing a topic” or “cleav[ing] too closely” to the interview guide, and that
when using the interview guide method, the interviewer should be primarily oriented towards
the implications of the remarks made by the respondent, in reply to which questions can be

improvised®?,

My interview guide was based upon the translation of thematic research questions into
interview questions®3°. In order to compose the interview questions, | considered the variables
that | intended to measure in the study®®! and the format and mode of questions. | used open-
ended rather than fixed/alternative (eg: “yes/no”) questions, with the objectives that this mode
of questioning would allow me to go into more depth or clear up misunderstandings if
necessary, to test the limits of the respondents’ knowledge, to encourage co-operation and

help establish rapport, to make a truer assessment of what the respondents really believed,

627 Watts, M. and Ebbutt, D. (1987) “More than the sum of the parts: research methods in group
interviewing” British Educational Research Journal, 13 (1) 25-34

628 Arksey, H and Knight, P (1999) Interviewing for Social Scientists. London:Sage, p76

629 Merton and Kendall op cit p554

630 Kvale op cit pp130-131

631 Tuckman, B.W (1972) Conducting Educational Research New York: Harcourt Brace Jovanovich,

cited Cohen, Manion & Morison op cit p415
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and potentially facilitate unexpected or unanticipated answers, which could open up new

avenues of enquiry®®2,

During the interviews, | asked a question (eg: “Please tell me about your experience of mooting
and how you feel it compares to other ways of learning about the law”) that introduced the
topic, and then encouraged the interviewees to speak freely one by one about their
experiences®?, intervening where necessary with the objective of developing a scaffolded
narrative on the interviewees’ experience of mooting within the context of their study of law,
and in order to maintain the focus of the interview upon a constructivist approach to legal
education in order to avoid discussion of positivist theory (eg: “finding” the law etc), explicitly
signposting if necessary the constructivist nature of the study to the students taking part as
the studies are repeated. In doing so, | took care to strike a balance between a reflexivist
approach to an interview based upon my own theoretical perspective, and stifling interviewee

responses. This approach was monitored during and after each interview®34,

| followed up these initial interviews by interviewing the students’ seminar tutors using an
adapted version of the interview guide®3® using similarly-phrased questions put to the criminal
law seminar tutors for the students who | had interviewed. This allowed for consideration of
the value of the learning experience of mooting from the perspective of an expert in the subject
of the experience, as well as for the application of a different perspective from the students’
subjective opinion in order to gauge what (if any) benefit the student has derived from this
experience, so as to make for a richer set of data. | had planned to follow up each of the three
interviews with a further interview with the seminar tutors — however, the nature of the Year 1
Law degree programme curriculum is such that the criminal law seminar programme

concludes at the end of the first semester of the academic year.

The open-ended nature of the method that | used to collect my data is such that | had
anticipated that differing views on the relevance of mooting to the teaching of law in higher
education would emerge from the respondents, and that my own views on the subject would

alter accordingly. Conversely, | anticipated that many of the interview participants’ responses

632 Cohen, Manion & Morison op cit p416

633 Pedersen, B et al “Bridging the gap between interviewer and interviewee: developing an interview
guide for individual interviews by means of a focus group (2016) Scandinavian Journal of Caring
Sciences 631, p633

634 Gough, B “Shifting interviewer positions during a group interview study: a reflexive analysis and re-
view” in Reflexivity: A practical guide for researchers in Health and Social Sciences eds. Finlay, L &
Gough, B: Bodmin: Blackwell Science pp 146-160.

635 See Appendix Il
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to the interview questions would be predicated upon similar narrative constructs®*, given the
shared experience of the interviewees, and that additional questions would be necessary to
attempt to elicit an accurate subjective account on the part of the interviewee. However, | am
conscious that such an exercise can only ever glean an imperfect account of the interviewee’s
experience, since (as has been pointed out®®’), the recounting of an experience by means of

language can only ever be a “trace” of the experience, as opposed to the experience itself.

The advantages of the interview guide approach are that by setting out in advance the topics
and issues to be addressed in the interview, data collection is more systematic that would
otherwise be the case, and gaps in data can be anticipated and closed. However, because
the questions themselves are not prescribed in advance, the interview can remain
conversational and situational, thus facilitating greater openness from the respondents. The
weaknesses of this approach are that important topics can be omitted inadvertently, and the
flexible nature of the approach can result in different responses®®. There is also the ethical
risk inherent in any educational research being conducted by a tutor of a group of students

that the researcher’s own views may influence the responses.

I am of the view that the weaknesses of this method can be surmounted insofar as they “layer
up” to provide a particular type of evidence — specifically, the overall impression of that
particular group of students’ views on mooting, complete with the prejudices and values that
each individual group member brings to the experience. This reinforces the warrant of the
study insofar as it is informed by evaluation of a specific student set. | can identify a specific
layer relating to the power dynamic between my own role and that of the student participants
in the research. This requires exploration of the extent to which the research is informed by
such a relationship, along with consideration of whether the effect of any such relationship is
any greater than the covert power imbalance involved in any research being conducted by

researchers with superior training or knowledge®°.

A further advantage to be derived from this research method is that highlighted by Merton and

Kendall: that it can be used to “interpret previously ascertained experimental findings”®*° by

636Miller, J and Glassner, B (2011) “The ‘Inside’ and the ‘Outside’: Finding Realities in Interviews, in
Qualitative Research: issues of theory, method, and practice (Silverman, D ed) London: Sage pp131-
149, p133.

637 Denzin, N.K (1991) “Representing lived experiences in ethnographic texts” Studies in Symbolic
Interaction 12, pp 59-70, p68 (cited ibid)

638 Patton op cit pp343-344

639 de Laine, M (2000) Fieldwork, Participation and Practice. London: Sage p114

640 Merton and Kendall op cit p557
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calling upon the participants to explain how they interpreted their own experience. Merton and
Kendall refer to a particular aspect of the experience which the researchers had perceived as
peripheral but which the interview showed that the study participants perceived to be of
particular importance®4!. | anticipated that similar divergence of interpretations of the moot

experience would be drawn out during the interview process.

As to how best to record the responses given, | am conscious that it is important to strike a
balance between obtaining as much data as possible and avoiding an environment that is
threatening or intimidating for the respondents®4?. To this end, | decided to record the
interviews using a digital audio recorder, as this is less obviously intimidating than video
recording, but less off-putting than having the interviewer make notes during the interview. It
is also not susceptible to the risk of unreliability in the form of selective recall based upon the
nature of human memory’s being motivated in nature®*® that would arise if the data collection
relied upon my memory of the interview, particularly given my personal involvement with and

investment in mooting.

Interview Guide

The template below, based on a format devised by Kvale®**, sets out the areas for inquiry
and the questions directed at eliciting responses from the study participants. The questions
were intended as a guide only, and probes and prompts were used throughout the interview

in order to elicit more detailed responses.

Potential themed areas for inquiry Potential questions®®

Motivation/confidence Can you explain what happened in the moot? You
can interpret the phrase “what happened”
however you like.

641 |oc cit

642 Cohen, Manion & Morison op cit p424

643 Gadd, D “Making sense of interviewee-interviewer dynamics in narratives about violence in intimate
relationships” (2004) 7(5) International Journal of Social Research Methodologies 383

644 Kvale op cit pp130-131. An amended version of this interview guide, which was used in the interviews
with the tutor participants, appears at Appendix Il.

645 jbid — “A good conceptual thematic research question need not be a good dynamic interview
guestion. When preparing an interview it may be useful to develop two guides, one with the project’s
main thematic research questions and the other with the questions to be posed during the interview,

which takes both the thematic and the dynamic dimensions into account”.
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How did you feel during the moot?°46647

Do you still feel the same way?%4®

Thinking about law/impact of mooting | Has your experience of mooting affected the

upon studies other ways that you learn law?%4°

Think about how you prepared for the moot. What

do you think you derived from this experience?

How do you think that this differed from your other

learning experiences that you have had?%°

Think about how you responded to your opponent’s
case during the moot. What do you think you

derived from this experience?

Think about how you responded to the judge’s

questions during the moot, and the judge’s

646 jbid p130 — “It has been repeatedly emphasized that when designing an interview project, the “why”
and “what” questions should be asked and answered before the question of “how” is posed”.

647 This area of questioning was be linked to the student’s initial reflection on the moot experience that
they were asked to record immediately following the moot (eg: (“©”)

648 jbid p145 — “the interviewer attempts to verify his or her interpretations of the subject’s answers in
the course of the interview”.

649 This should include a discussion (if applicable) of the effect (if any) that “being trounced” by the moot

opponents has had upon the student
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feedback after the moot. What do you think you

derived from this experience?%!

Attitudes towards studying law/what | What®>? effect does having a similar experience to
lawyers do one experienced by lawyers in practice have upon
your understanding of the substantive law involved

in that experience?

Do you feel that your experience of mooting helped
you understand the substantive law®® involved in

the moot?%°*

Do you feel that your experience of mooting helped

you understand how the law works in practice?

Did you find your mooting experience to be

confidence-building®®?

651 These three questions are designed to elict reflection on how different interactions drive learning
652 supra fn 646

653 Unless further information is volunteered by the student, this question may need to be followed by
probes designed order to elicit whether the student has indeed been able to obtain a deeper
understanding on the part of the student in relation to a pertinent point of law arising out of the moot eg
: “how did it help your understanding of [a particular point of law]? “

654 These questions are intended to explore the learning style adopted by the students, to develop the
theory that experience results in a combination of “elementary learning forms” (apprehension,
comprehension, extension and intension) from which can be produced “the highest level of learning”
(Kolb, D.A op cit p102)

110



Did you enjoy mooting?_(final interview)

Do you think that you will do more mooting during

your studies? (final interview)

What area of law would you like to moot on in any
moots that you may do in future?%%® (final

interview)

Reflection/conscious EL What do you believe has been the best way for you
to learn about a subject up until now®’? How

successful for you has that method been?

What do you read pre-seminar? 658659

656 This question is informed both by the commonly-held assumption that students prefer to moot on
areas of law that students traditionally regard as more interesting or exciting than others — for example,
criminal law as opposed to contract law or land law — and the finding during this study that the moot
experience motivates students to conduct deeper research into points of law that they were hitherto

uncomfortable or unfamiliar with.

658 Potentially more sensitive questions have been left towards the end of the interview so as to reduce
risk of “resent[ment]” (Wilson, M & Sapsford, R (1996) “Asking questions” in Sapsford, R & Jupp, V
(eds) Data Collection and Analysis London: Sage and The Open University Press, pp93-123 p105)

659 This line of questioning is founded upon Kolb’s “elementary learning forms” (supra fn 654).
Considered in such terms, students’ pre-seminar reading might be categorised as “AAE” (apprehension
transformed by extension —ie: the student’s reflection upon what they have read in a text or case report)
or “AAI” (apprehension transformed by intention ie: the students’ reflection upon their own notes or

recollection of a lecture).
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Why did you read case law when preparing for

moots, but not for seminars? (Final interview)%°

What changes could be made to seminars that
would encourage you to read cases?_(Final

interview)s6!

Has your approach to studying changed/ (2"

interview) changed since the first moot?°62

Did you think about the moot after it had finished?
If so, what were your thoughts?°¢3

What will you change next?

Do you think that any of your personal experiences
may have had a particular effect upon your

approach to studying?°¢*

660 This question, and the one below, was included in the final interview following comments by some
students in earlier interviews that they had not read any case law before preparing to moot.

661 supra fn656

662 This line of questioning is intended to explore the student’s preferred learning style (Kolb op cit

ppl14-116) and whether this has altered following their experience of mooting.

664 This question requires the respondents to reveal their personal details, and as such has been left
until the end of the interview (Aldridge, A and Levine, K (2001) Surveying the Social World: Principles
and Practice in Survey Research. Buckingham: Open University Press, p119). Data generated by
responses to this question was used when analysing the data in order to elicit “deviant cases”
(Robinson, W.S “The Logical Structure of Analytic Induction” (1951) 16(6) American Sociological
Review 812, p813)
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The question relating to the students’ post-moot thoughts was designed to elicit responses in
relation to the experiential learning reflective cycle (“AAI”). It was followed by probes — for
example “will you research differently/do you understand better the principle-based nature of

law/what resources did you use/will you use/read these resources differently?”

| anticipated that the answer to the question “What will you change next?” would be determined
to an extent by the student’s learning style. For example, a student with a convergent learning
style would most likely use their reflections upon the practical experience of mooting when
engaging in their next learning experience, a student with a divergent learning style will be
more likely to reflect upon the theory-based knowledge acquired during the moot, an
assimilation-based learner will be more likely to reflect upon the process of preparing for and
performing in the moot rather than upon the actual content of the moot itself, whereas a student
with an accommodative learning style may draw upon the responses of the other moot
participants to their own performance, or may disregard the experience entirely as they see
fit.

Sampling and Data Saturation

It is important to note that this study calls for a “non-probability sample” — in other words, a
sample that targets a particular group in full knowledge that it represents only that group, and
not a wider population®®®. The sample of students who will be taking part in this study were
not representative of a wider student population, but only of those students who wanted to
take part in mooting as an extra-curricular activity. Such a form of sampling has been
described as a “judgment sample", which form of sampling has been recommended for use in
several situations, such as the present study in which the nature of the variables involved (ie:

first-year students who choose to moot) prohibits the drawing of a large sample®°®.

The process of my selecting a sample involved by necessity sampling by convenience, based
upon the students that were willing and able to take part in the study. This type of sampling
has been criticised as being “neither purposeful nor strategic’®®’, and a type of sampling that
should only be decided upon as a last resort “after strategically deliberating on how to get the
most information of greatest utility from the limited number of cases to be sampled”®¢®. The

nature of the phenomenon under investigation is such that the number of students able and

665 Cohen, Manion & Morrison, op cit p155

666 Manning, P.K (1982) “Analytic Induction” in Handbook of Social Science Methods eds Smith, RB &
Manning, P.K pp 273-302, p292-3

667 Patton op cit pp241-242

668 jbid
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willing to take part in extra-curricular mooting is limited due to the constraints and demands
imposed by their academic programme of study. This necessarily makes for a limited, self-
selecting sample. Although this is indeed a form of sampling by convenience, it would be
impossible to investigate the phenomenon in question by any other means, as if | were to
make use of a different type of sampling, | would have to sample from students who were not
subject to the conditions previously mentioned, the operation of which is a necessary element

of the phenomenon under investigation.

With regard to data saturation, it has been noted that while there is “no one-size-fits-all
method™®, some recommendations have been given as to how many interviews should be
included in a qualitative study in order to ensure saturation, ranging between six and two
hundred. It is noted, however, that none of these recommendations are supported by
evidence®’®. The guiding principles identified have been to ensure that the data culminates at
a point where “no new information or themes are observed”®’?, and that data saturation should
be determined not necessarily by the size of a sample, but by how “thick” (ie: the amount of
data) and “rich” (ie: “many-layered, intricate, detailed, nuanced...”) is the data derived from
those samples®’2. | am of the view that the amount of data derived from the interviews |
conducted with the students and their tutors, and the detail contained in those interviews (as
explained in Chapters 4 and 5 below) is such as to amount to data saturation in respect of
providing data that is sufficiently “rich” and “thick” to provide a warrant for the final conclusion

that | have drawn.

Piloting

The importance of carrying out pilot interviews in order that the interviewer can gain
experience in carrying out interviews, as well as test how well the planned interview questions
function in practice, has been noted®’®. | decided to pilot the interview guide by conducting
pilot interviews with students in Year 4 of the MLaw Bar (Exempting) Law programme, all of
whom had taken part in mooting during their studies, and recorded interviews with them about

their experience of mooting.

669 Fusch, P.L & Ness, L.R (2015) “Are we there yet? Data saturation in qualitative research”
Qualitative Report 20(9) 1408, 1411

670 Guest, G, Johnson, A, and Bunce, L (2006) “How Many Interview Are Enough? An Experiment
With Data Saturation and Variability” 18(1) Field Methods 59, p61 (cited ibid)

671 Guest et al ibid p59

672 Fusch & Ness op cit p1409

673 Bryman op cit p473
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| derived several benefits from this exercise. On replaying the recording of my first pilot
interview, | was conscious that | appeared to be prompting and probing more than | ought to
have done, possibly due to a subconscious desire to generate richer responses, and with the
likely opposite effect of subjecting the interviewee to pressure to give responses that that
interviewee believed to be those that | was hoping to generate. With a view to the principle
that in interviews “it is not the hammer that the craftsman focuses on, but the nail and the
table™4, | resolved to modify my interview conduct, and the other pilot interview recordings

contain a significantly lesser degree of intervention.

Another benefit of the pilot exercise relates to the questions in the interview guide. The
opening question, in the original draft of my interview guide, was “What do you feel happened
in the moot?” This question was intended to directly focus the student interviewee’s attention
upon the moot in terms of its position as a form of experiential learning, and to put the
interviewee “directly in touch with the experience being studied”®’®. However, the phrasing of
the question served only to confuse the interviewee, requiring me to rephrase it in the
language in which it now appears in the revised version of the answer guide. This question

aims to investigate the same phenomenon, but from a more readily discernible starting point.

Finally, the pilot allowed me to experiment with data collection resources. | recorded the pilots
via an mp3 recorder, and also with Otter®”® a mobile phone application that automatically
transcribes the words recorded. However, the transcriptions generated by Otter contain a
great many inaccuracies, some alarming in nature®’’. Accordingly, | decided that little or no
advantage would be derived by use of this software, as opposed to manually transcribing the

interviews.
Ethics

As with any empirical research involving human participants, there are ethical considerations
involved in this study. | recognised that an interview conversation by its nature involves

asymmetry of power, as “the interviewer defines the situation, introduces the topics of the

674 Kvale, S op cit p107
675 Keeton, M & Tate, P, eds. (1978) Learning by Experience - What Why, How. San Francisco:

Jossey-Bass, cited Kolb op cit pxviii

676 https://otter.ai/login [last accessed 8th March 2021]

677 For example, the comment in Pilot Interview 2 (3.41) by the interviewee that the moot is “quite an
independent thing — you're not doing it with tutors” was transcribed by Otter as “...you know, doing it

with shooters”
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conversation, and steers the course through the interview”®’®, Additionally, it has been
observed that in interviews generally the balance of power favours the respondents in so far
as there is a lack of “sanctions™® open to the interviewer by comparison with the respondent
— for example, the respondent can end the interview early, whereas the interviewer cannot®e°
This observation is particularly acute in this context, given the scope for repercussions against
the interviews in the form of student complaints against staff for apparently oppressive or

repressive behaviour.

| considered that the problems caused by any power imbalance can be offset by the ways in
which the normal interviewer-respondent relationship power dynamic is tilted in favour of the
respondents in these interviews. The absence of “rapport between interviewer and
interviewee” can be to an extent®®! negatived in this context by the students’ foreknowledge
of my position in the university structure and involvement in mooting based upon our past and
future encounters. | am conscious that a good interviewer must be sensitive to the ethical
dimension of interviewing®®?, and to this end prepared as part of my application for ethical
approval of this study information sheets and attached consent forms to be handed to each
interviewee to ensure that the interviewees appreciate what the interview is about, its purpose,

and that their answers would be treated confidentially.

Particular ethical concerns arise in respect of my study due to the fact that | was at all material
times a lecturer employed at the university at which my study participants were enrolled as
students. Such research has been described as involving “captive participants”®® who are at
risk of participation in the research as a result of either direct coercion in the form of being led
to believe that taking part in the research is a necessary requirement of their own programme

of study®®, or indirect coercion in the form of a desire to be seen to be making a positive

678 Kvale, S op cit p126

679 ibid p110

680 Brenner, M (1978) “Interviewing: the social phenomenology of a research instrument” in Brenner,
M, Marsh, P and Brenner, M (eds) The Social Contexts of Method London: Croom Helm pp 122-139,
p130.

681 | ee, R.M (1993) Doing Research on Sensitive Topics London: Sage p108

682 Bryman op cit p473

683 Ferguson, L.M, Yonge, O, and Myrick, F (2004) “Students’ involvement in faculty research: Ethical
and methodological issues” 3(4) International Journal of Qualitative Methods 56, p58

684 jbid p59, Leentjens, A.F.G and Levenson, J.L (2013) “Ethical issues concerning the recruitment of

university students as research subjects” 75 Journal of Psychosomatic Research 394, p396
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contribution to their university’s institutional research strategy®®®, and involve an abuse on the
part of the lecturer-researcher of the fiduciary relationship with their students®. Further ethical
concerns have been raised in respect of an “educational misconception”®®’ that can arise in
the minds of student participants to the effect that participation in such studies conveys in itself
an educational benefit, and that the purported pedagogical justifications for a lecturer’s using
their students as research subjects are baseless, with their real basis more likely to be

“obtain[ing] a research pool with minimal cost in time and money”®®

With regard to the latter concern, | took the view that the use of “captive” student participants
in this study is justified on the basis that it is “committed by [my] research goals”, specifically
“the pedagogy of [my] discipline”®®: in this instance, the viability of mooting as a form of
learning substantive law in the context of first-year law students. The concerns as to actual or
perceived coercion in such cases, it is submitted, are mitigated in respect of my study by
several factors. | was not in a “fiduciary relationship” with any of the student participants,
insofar as | did not teach any of them or assess any of their work (and in the latter case, any
work submitted by them for assessment would be done anonymously). Nor did | lead any of
the participants to believe that participation in the study would confer any academic credit. |
did inform the student participants in the Participant Information Sheets with which | provided
them (along with Consent Forms) that they may derive an educational benefit from their
involvement in the study: however, | made it clear to them that any such benefit would be
personal to them as a consequence of their participation in the moot and subsequent reflection
upon which the study was based, rather than as a result of the mere fact of participation in
itself. | also made it clear to the student participants that participation in the study would
involve an investment of time and effort on their part, and that they were able to withdraw from
participation at any time: while it has been noted®® that such information may not in itself be
enough to remove indirect coercion in respect of a study involving “captive participants”, |
submit that the fact that several of the participants in my study did in fact withdraw their

participation suggests that this factor was not present to a significant degree.

685 jbid pp60-61

686 jbid p57

687 | eentjens and Levenson op cit p396

688 jbid p394

689 Ferguson, Yonge, and Myrick op cit p63
690 jbid p61

117



The importance of ethical review to mitigate against such ethical concerns has been noted®°?,
| obtained ethical approval for this study from my University Faculty Ethics Committee in
February 2018. In submitting my request for approval, | had regard to the concern that there
would be an appearance of power imbalance during these interviews by virtue of my being a
member of academic staff teaching on a programme being studied by the student
respondents. However, | noted that the moots in which the students involved would be taking
part do not form part of any assessed modules studied by any of the students, and that the
students could freely withdraw from the study at any stage and can access support from the

university’s Student Support staff if they felt distressed or upset.

In order to invite expressions of interest from respondents, | attended several Year 1 Criminal
Law lectures and seminars and explained the nature of the study. | also disseminated paper
copies of the Participant Information Sheet and attached Consent Form. These documents
set out the potential benefits and detriments for the students of taking in part in the study. They
also explain to the students that their seminar tutors will be interviewed as part of the study,
as well as containing assurances that their identity of all respondents will remain anonymous
| also sent invitations by email to the Year 1 students, with electronic copies of these
documents attached. Copies of these documents, and the amended versions thereof with

which the tutor respondents were provided, are provided at Appendix I.

It has also been noted that for a thorough consideration of ethical issues to be said to have
occurred in any research involving human participants, consideration should be given during
the process of writing up the research to the personal feelings of the participants®%?. Although,
for the sake of convenience, | have referred to the participants as “I [number]” in the following
chapters, | should acknowledge that to refer to them as “interviewees” is perhaps misleading,
such terminology generating as it does an impression of a process in which the interviewer
puts questions in isolation to the interviewee, and draws conclusions from the interviewee’s
answers. Conversely, | should recognise that the conclusions that | have set out in the final
chapter of this thesis are the result of a mutually creative process engaged in by the students
who took part in this research, as well my own, and that (as will become apparent in the later
chapters) the students’ participation necessitated a degree of (in some cases particularly
acute) emotional investment in the research project, and an examination of the ways in which
the project had affected them personally. Equally, my involvement in this project has effected

a significant change in my comprehension of the interplay between such issues and the
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educative role of mooting, which | believe will affect my future teaching practice. | shall expand

on this point in the final chapter of this thesis.

Data analysis methodology

Content analysis

| chose to adopt the methodological approach of analytic induction to analyse the data
collected. In selecting this approach, | had regard to other methods of data analysis. One
popular method is content analysis, whereby the researcher establishes a set of categories,
and then counts the number of instances in the data in which examples of each category
arise®®. A necessary requirement of this method of data analysis is the creation of a set of
categories that are sufficiently precise that these same categories can be used by others who

may want to replicate the study®%.

However, it has been noted®® that the “powerful conceptual grid” created by this method
imposes a “physical constraint”®®® upon the researcher, in that having established this set of
categories, the researcher is then compelled to interpret the data in accordance with these
categories, thereby overlooking “uncategorised activities”®®” and restricting the potential of

properly analysing the data obtained.

A further objection to adopting this method of data analysis relates to the theoretical basis of
this study. The formulation of a defined list of categories presupposes a positivist approach to
conceptualisation, adopting the positivist definition of a “concept” as “a mental integration of
two or more units which are isolated by a process of abstraction and united by a specific
definition®%, thus then allowing for the operationalisation of such concepts in the analytical

process.

However, the social constructivist basis of this study requires that the concepts involved be
regarded as fluid in nature and not subject to such strict definition, in the same way that the

understanding of “knowledge” as a concept differs radically depending upon the individual who
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is in possession of the “knowledge” referred t0%%°. As an important part of this study involves
investigation of the understanding of the process of acquiring legal knowledge, and therefore
the concepts involved, from the perspective of law students, the positivist “conceptual grid”
imposed by the content analysis method would most probably result in the research outcomes
lacking the necessary depth and richness required of research grounded in social
constructivism — as Silverman puts it, “the theoretical basis of content analysis is at best

unclear and this means that, unfortunately, its conclusions can often seem trite”’.

Grounded theory

This method of data analysis involves the formulation of theories derived from the analysis of
the data itself, which are then applied following further data collection. It has been described
as a process of which its purpose is “theory construction, rather than description or application
of existing theories”’®!. The significant distinction between data analysis using grounded
theory and traditional content analysis concerns the formulation of “categories” during the data
analysis process itself by way of attaching “memos” to data, with the objective of using these
memos to form the basis for a theory or theories about the data, a process referred to as “in

vivo coding”’%?,

The method then requires “theoretical sampling” in the form of additional data collection in
order to check whether the foundations of the theory or theories are solid, and, if so, to develop
them further by reference to the new data’®®, comparing the different theoretical constructs.
This process should continue until “theoretical saturation” - a term used to define the point
when the researcher decides that no further understanding of the concept(s) subject to enquiry

can be developed by additional data analysis’®*.

As with content analysis, grounded theory contains features that may categorize it as positivist
in nature. This is apparent in the title of the most influential text on grounded theory’®, which

implies that the theory itself was “discovered” by the authors, rather than its being a construct
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of their own design. A common description of grounded theory as involving theories that
“emerge from the data”’°® emphasises its basis in positivism, particularly the statement in the
foundation text that in order to make use of the grounded theory method “[a researcher] should
be sufficiently theoretically sensitive so that he can conceptualize and formulate a theory as it

emerges from the data” [my emphasis]’®’.

More recent work on grounded theory, particularly by Kathy Charmaz’®, has adopted a
constructivist approach towards grounded theory, emphasising that “data do not simply reside
in an external world, but instead reflect the particular conditions of its[sic] production””®°. This
approach adopts a constructivist position in regarding the theories as having been derived
from the research participants’ perceptions of reality’'°. However, | am conscious of the danger
inherent in my own reflexivist position of being personally involved in the phenomena that are
the subject of the research. In reflecting on my role in the phenomena under investigation, |
am concerned that | may, were | to use grounded theory, devise categories that are grounded
in my own perceptions of reality and thereby accidentally end up adopting a positivist approach
at odds with the constructivist nature of the research. For this reason, | chose not to use this

method of data analysis.

Narrative analysis

This method is based upon conceptualising the data as a story, and focussing the attention of
the analysis upon the structure of the story’*'. Undoubtedly, there is a strong case to regard
the interviews that will be analysed during this research as forms of story-telling, as indeed
the phenomenon under investigation (the moots in which the students took part) can be
regarded as being structured in the form of a story — indeed, the pattern of the folk tales that

have formed the basis for influential writing on narrative analysis’*?

Although, for reasons explained below, | will not be using this method of data analysis, the

literature on this method contains some points that can be used to inform this research.
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Particularly of note is the conceptualisation of the data as a “network of stories”’*® that the
researcher becomes part of when analysing the data. An inescapable aspect of the experience
upon which this research is based concerns my role as the judge of the moots that the students
took part in and reflected upon in the interviews following the moot. As part of the analysis of
this research, | was required to reflect upon this element of the research subjects’ experience.
Equally, it has been noted that “the whats” and “the hows” are of equal importance to
interviewers in respect of the research process itself, as well as in the results of the
research’'®, emphasising the importance in attempting to elicit meaning from interviews of
focussing upon the process out of which the interviewer has answered the questions, as well

as the answers themselves.

Another principle derived from theory on narrative analysis relates to the concept of
“sitedness”, or what has been described as “the social life of stories”’*°. This acknowledges
that the cultural background behind the events set out in the story can be just as important in
in relation to the message communicated by the story as the contents of the story itself.
Indeed, the students’ accounts of their mooting experience were informed by their cultural or
social environments, and | accurately predicted that it would be necessary for me to ask
guestions during the interview process in order to elicit responses that might afford an insight

into the sitedness of the stories they are narrating.

Although this method of data analysis contains many useful elements that | went on to apply
to the analysis of the data that | collected, | chose not to adopt the narrative analysis method
entire. The theory behind this method is vested heavily in the familiar patterns of narrative
structures, and literature on this method emphasises the importance for the researcher in
identifying the “generalizable characteristics” of the narrative that can “move [the researcher]
beyond the idiosyncrasies of individual accounts”’*¢. However, my particular interest in respect
of this study lies not in the characteristics of the narrative, but in the particular distinguishing
features of the individual students’ accounts of their experiences. In the interviews, the

students’ accounts related to their common experience of having taken part in a moot — which

713 Xu, S and Connelly, M “Narrative enquiry for school-based research” (2010) Narrative Inquiry 20(2),
pp349-370, p360, cited in Gubrium, J.F (2010) “Another turn to narrative practice” Narrative Inquiry
20(2), pp387-391, p389

74 Holstein, J.A and Gubrium, J.F (2011) “Animating Interview Narratives” in Qualitative Research:
issues of theory, method, and practice (Silverman, D ed) London:Sage, pp 149-168, p151

715 Gubrium, J.F op cit p390

716 Gubrium, J.F and Holstein, J.A (2008) “Narrative Ethnography” in Handbook of Emergent Methods
(Hesse-Biber, S.N and Leavy, P eds) pp 241-264, p245.

122



is a form of learning experience with a defined familiar structure intended to mimic the structure
of an appellate court hearing. | was therefore concerned that focussing data analysis upon the
structure of the narrative would not elicit much in the way of rich data that can be used to
construct the meaning for the student interviewees of the experiences in which they have

taken part.

Analytic induction

Analytic induction has been described’!” as a methodological approach that interprets the
social world in a way that reflects assumptions about an “equation” between the researcher,
the research participant, and the “framework of science”’*8. It is a form of the inductive
technique deployed in order to make statistical generalisations from a limited sample (for
example, in opinion polls) — this has been referred to as “enumerative induction”’*°. Studies
involving analytic induction’?® make use of a “judgement sample” in order to make “universal

statements containing the essential features of a phenomenon”’?%,

In researching the student experience of mooting, | am particularly interested in identifying
student perceptions of any essential features of mooting that may have an impact upon the
students’ learning experiences, but not with a view to propounding that the perceptions of
these particular students typify the learning experience for all students, as a positivist
approach to analysing the data might attempt. For this reason, | considered analytic induction
to be of particular relevance when analysing the data, as this method attempts to make
statements of universal application about a phenomenon, but not to propound that the
characteristics of the phenomenon identified are “sufficient”, only that they are “essential’ —in
other words, that the statements derived may not apply equally to a different subject
experiencing the same phenomenon due to differential characteristics’?> A working definition

of analytic induction is that of “a nonexperimental qualitative sociological method that employs
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an exhaustive examination of cases in order to prove universal, causal generalizations”’?3,
The key feature of the methodology is that it strives to make a universal generalisation out of
all of the examples of cases considered in order to claim that “all S(subject) is P (predicate)”

— what has been referred to elsewhere’?* as a “categorical statement”.

The development of the system of the analytic induction method has been described’?® as
deriving from the system of enumeratic induction used in analysing case history studies in the
1920s-30s, whereby researchers “ranked” responses to questionnaires on a pre-determined
scale and developed theories from the rankings derived. The analytic induction method
involves a similar process, but from a somewhat inverted inception in that the researcher will
first come up with a “rough definition” of the phenomenon to be explained, followed by a
“hypothetical explanation” of that phenomenon. With that in mind, the researcher will then
study a single case of data in the light of that “hypothesis” in order to determine whether the
hypothesis “fits the facts in the case”. If it does not, either the definition of the phenomenon or
the tentative hypothesis will be revised in order to exclude the case. This process will continue
throughout the examination of each case “until a universal relationship is established, each
negative case calling for a re-definition or a re-formulation”. After a final hypothesis is arrived
at, cases that do not fit within the definition of the phenomenon are examined in order to
determine whether that hypothesis applies to them, so that the hypothesis can be said to be
a scientific generalisation that describes conditions present when the phenomenon is present,
but not when it is absent’?®. In Cressey’s study on embezzlement, his original hypothetical
explanation of the phenomenon of embezzlement (being a crime committed by persons
normally not in the habit of committing crimes) was that embezzlers believe the crime that they
are committing to be a mere technicality — this was redefined following his examination of
cases of embezzlement to state that embezzlers do in fact appreciate the criminal nature of
their actions, but are able to rationalize that they are committing a crime, yet still abiding by
the law. This hypothesis was arrived at after discounting for “deviant cases”, such those of

individuals who had previous criminal records, or had lied in their job applications.”?’.
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Several disadvantages of analytic induction have been noted’?8, the most prominent theme of
which being that the limited nature of the sample makes it inappropriate to use it to generate
universal theories, and that its focus on case history makes it difficult to use the theories
generated to predict behaviour in future cases. However, the latter criticism has been
defended on the basis that analytic induction does not make any pretentions to predict
behaviour in future cases, but only to explain the behaviour in the cases under examination.
As observed by Cressey’?, the fact that the original hypothesis had to be revised several
times implies that that no conclusion can ever be “final”, as it must acknowledge that that
conclusion itself will require further revision should other deviant cases emerge: the research
involved must by its very nature be open-ended, and must “make.. no claims for the finality of
[the] explanation, presenting it as simply most adequate for the sample in hand”’3°. This
understanding of analytic induction has over time, developed into a rebuttal of the former
criticism, as analytic induction has become conceptualised as a process not for generating
universal truths, but rather for forming “descriptive hypotheses that identify patterns of
behaviors [sic], interactions, and perceptions”’3!. Likewise, | make no claims for the universal
application of the theories derived from this research, but claim only that the findings can be
used to explain the socially-constructed learning experiences of the students who took part in
the study, which, like all human behaviour, cannot be “predicted”. It has been commented that
such criticisms of analytic induction serve to demonstrate the positivistic leanings of those
propounding them™?2 by subjecting social science methodology to criticism used to scrutinise

research in the natural sciences.

The method that | have used to conduct analytic induction of the data derived from this study
is similar to that which was used by Bloor in his study of tonsillectomy practitioners’?, and is
set out below. Itis necessary to preface my description of this method by explaining the reason
for my use of the term “hypothesis” in what follows. | appreciate that it is unusual to use this
term (as opposed to “tentative proposal’) within a qualitative study of this type that | have
conducted. However, within the literature on analytic induction, this term is used (as a

shorthand form of “hypothetical examination”). Accordingly, | will go on to use it as part of my
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own description of this method of research, in order to identify how the description of the
different stages of my own research correspond to the stages of the analytic inductive process,

as recognised by the literature on this method.

1- Formulation of a provisional hypothesis based upon initial understanding of the
phenomenon. Although some analytical induction studies have been premised on the
aim of forming a new theory, and therefore avoided totally reference to existing
theories’*, the nature of the present study, along with my own experience of the
subject under examination, precludes such “an open mind”’®®. Therefore, my
provisional hypothesis in respect of the effect of mooting upon students’ understanding
of substantive law is that it allows for development of their understanding of the law
they are studying by facilitating the assimilation’*® of substantive legal knowledge into
a student’s practical experience.

2- | coded the data from the student interviews using open coding”®’ in order to generate
a provisional list of characteristics common to the expressed perceptions of the
students being interviewed.

3- The hypothesis was then re-examined in the light of the data gathered.

4- The “deviant cases” (ie: characteristics that do not exemplify the hypothesis) were then
examined in order to see whether the provisional list of characteristics could be
modified to include the deviant cases, or whether the hypothesis could be modified in
order to discount the deviant cases.

5- The hypothesis was then reformulated and re-applied to the data, until a final
hypothesis could be arrived at.

6- That hypothesis was then triangulated”® (where possible) by reference to the data

obtained in the interviews with the tutors.

Cateqorisation and Analysis of Findings

As explained above, in order to analyse the data obtained in this study, it was necessary to
attach codes to the responses given by the interviewees in order to come up with a provisional

list of common characteristics. | organised these codes into categories. My initial list of
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categories was based upon the categorisation of questions in my interview guide; specifically,
into matters relating to the students’ perceptions of or attitudes to mooting, and their
approaches and attitudes to studying law generally. In order to analyse these matters by
reference to experiential learning theory, | subcategorised them into categories including those
relating to the Forms of Learning and Learning Modes devised by Kolb3° . The purpose behind
my doing this was to identify which (if any) Learning Styles’*° typified the student’s approach
to mooting, in order to generate characteristics associated with the perceptions about mooting
(and the study of law generally) expressed by the students. The literature on mooting’*
identifies the effects of confidence and motivation in respect of mooting on the part of the
students as factors significantly influencing their perception of mooting in relation to their
studies. Accordingly, | included these factors in the list of categories also, as | took the view
that it would be important to have regarded to such matters in generating characteristics for

analysis purposes.

Having transcribed the interviews, | uploaded the interview transcripts into NVivo. With regard
to the reflexivity inherent in my position as a researcher, | read the transcripts, in order to insert
analytical memos recording my own thinking on the research in the light of my role as

researcher and teacher’#?

Critique

In spite of the amendments made to the interview guide as a result of the pilot procedure, at
times the interviews did not progress as smoothly as might ideally have been the case. For
example, although | modified the phrasing of some of the questions in the interview guide
following my experience of the pilot, it was still necessary at times during the interview for me
to repeat some of the questions. This caused me during the interview process to reflect upon
whether there was a need to amend the questions in the interview guide, and reflect upon
whether the attendant risk of distorting the data obtained was justified in the light of the
objective to be achieved, that being a potentially smoother-running interview. | decided not to
do this, as | took the decision that these difficulties were attributable to the particular
circumstances of the students being interviewed. The need for repetition was particularly
apparent in respect of four out of the six student interviewees. In two of these cases, the

students spoke English as a second language, which contribution to communication difficulties
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was apparent from their misunderstanding at times the meaning of words in general usage.
For example, during the interview with one of these students (14), confusion arose out of the
student’s misunderstanding the word “anything” to mean “everything”, and in respect of the
other student (16), the use of the term “case” in the expression “that was not the case” was
misunderstood to think that it referred to a particular court case. With regard to such
considerations, | took the decision that any such communication difficulties could be
ameliorated against by taking time to clarify such difficulties as they arose during the interview,
by taking time to clarify to the students the meanings of the questions used, allowing them
time to compose their responses, refraining from applying pressure to give a particular answer
to questions, and, where necessary, explicitly recognising the circumstances giving rise to
such difficulties, as has been acknowledged as necessary in any interview in order to
acknowledge the power dynamic inherent in any interview situation in order to ensure that the
interviewee was not left feeling oppressed at the end of the interviews’*3. For example, with
regard to this latter concern, | asked follow-up questions of 14 explicitly relating to matters that
she had raised concerning her experience as an international student on a study programme
made up mostly of students who are British nationals, and explored with 16 the effect upon her

studies of the racial prejudice that she disclosed to have experienced.

In another case (12), the student appeared to be particularly nervous throughout the interview,
and the need for repetition may have been attributable to his focus upon his experience of the
moot. Again, rather than modify the interview guide questions, | took the decision to address
this by taking particular care during the interview to ensure that the student was aware that |
was actively listening to his responses by respondingin turn (“right”, “| see”, okay”) a technique
recommended as necessary not to show agreement with the speaker, but “to affirm that what
he or she has said is being taken seriously”’#4. With regard to the points made above in respect
of the power dynamic present in the interview, it is also worth noting that | deployed this
technique particularly often during the interviews with 14 and 16, which may be attributable to
a subconscious desire on my part to address the power dynamic discussed above as being

particularly prevalent in relation to those students.

Another case involving repetition of questions arose in respect of a student (15) whose

responses to the interview questions were considerably longer than any of the other
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interviewees’ (the transcript of this student’s first interview was 11,657 words long: the next
longest first interview (with 14) being 8,728 words, and the shortest (12), 3,825). With regard to
this interview, | again determined that the need for repetition arose not in respect of the
phrasing of questions, but with regard to the time that the student spent answering these. |
decided again that this was not a matter that required correction, but that could be addressed
during the interview by way of “the artful use of silence”’*® to allow the student to give a full

response and subtly indicate the need for no need for further expansion.

| did not always “cleave too closely”’4 to the interview guide throughout the interview, at times
departing from it in order to ask questions to expand upon points made by the interviewees,
or follow up the interviewees’ responses with responses that did not take the form of questions.
This was particularly prevalent in respect of the staff interviews, during which at times |
responded to the interviewees’ discussions of their teaching experiences with examples from
my own teaching practise. This may have been due to the power dynamic discussed above in
respect of the student interviews having been less present in respect of the interviews with
staff. With this in mind, | was more comfortable during the interview to respond to the
interviewees’ statements with “practitioner redditions”*’ in respect of my own teaching
practice, with the aim of “enrich[ing]” the interview’8, rather than create a risk impeding the
potential for richer discourse, as has been recognised as potentially occurring in an interview

that “rel[ies] solely upon unrelenting questioning””4°.

As with any research, this study is subject to limitations. One of these arises as a result of the
small number of student participants. This inevitably presents limitations in respect of attempts
to present this study as representative of a broad student experience, although, as | have
previously stated, such is not the purpose of a qualitative study of this nature. Also, it was not
possible to conduct thorough triangulation of the students’ perceptions of their learning
experiences with those of their tutors due to some tutors’ apparent unwillingness to be
interviewed. A further limitation arose as a consequence of the Year 1 curriculum, in that the

Criminal Law seminar programme ceased after Semester 1. This precluded further
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opportunities to interview seminar tutors for the students after the moots and interviews that
took place in Semester 2. In order to overcome this limitation, | considered arranging
interviews with the student interviewees’ seminar tutors in subjects taught during the second
academic semester. However, | decided not to do this on the basis that such data collection
would not be worthwhile, as such interviews would involve too many variables to allow for

practical data analysis.

The most apparent distinction between the study as planned and the study that in fact took
place is that only one contested moot between two teams of two students occurred during the
course of the study schedule, due to personal circumstances affecting the students who had
volunteered to take part in the study causing them to withdraw their participation during the
course of the study, or (in the case of one student) not take part at all. This calls into question
whether the study is capable of meeting its intended objectives. | concluded, however, that
rather than distort the study, these matters in fact enrich its practical significance. From my
experience of organising student moots, | have encountered numerous similar examples, and
can state that had all the moots ran as they had intended to, the study could have been
accused of lacking practical authenticity. Moreover, it is worth noting that the identified topic
of the interviews is pragmatic, rather than empirical, in nature’®, and thus it is of less
importance that the moots that were intended to take place did not take place as planned,

than that the students being interviewed all acquired experience in mooting.

In conclusion, | have set out in this Chapter my responses to Objective 4 by explaining, with
justification, the method and methodology involved in my study. In the next two Chapters | will
fulfil Objective 5 by discussing the research | undertook in order to study the phenomenon

under investigation, and the findings that resulted from this research.

780 op cit p77
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Chapter 4

Findings and Analysis (Part 1)

In the previous Chapter, | fulfilled Objective 4 by setting out the methodological considerations
relevant to my study, and the method that | used to conduct my study. In this Chapter, and the
next, | will respond to Objective 5 by setting out the findings from that study in respect of the
students’ expressed perceptions of their experiences. In these Chapters, | will also provide
some indication as to the conclusions that | have drawn from analysing those findings, which

will be set out in full in Chapter 6 as a response to Objective 6.

The process set out in this chapter represents the first part of “Stage 2” of the analytic inductive
method explained in the previous chapter. The second part of this “Stage” of the analytic
inductive method involves generating characteristics common to the expressed perceptions

of the students being interviewed. | will set out the outcomes of this process in the next chapter.

Phases of the Study

As | explained in the previous chapter, the study took place in three Phases. | will refer to
these as Phase 1, 2, and 3. | had intended that all the student participants would moot once
in each Phase, and then be interviewed after each moot. However, this did not happen, due

to circumstances that | will go on to refer to below.

Matters arising prior to Phase 1

Prior to Phase 1, eight students had agreed to take part in the study. These students were
organised into four teams of two students, and were instructed to prepare a case for one of
the parties in the moot problem, which concerned the law on grievous bodily harm. However,
one of the teams assigned to present the case for the respondent in their moot withdrew from
participation a week prior to the start of the moots, stating that they were “not willing to
continue”, as their involvement in the moot process had caused them to become “stressed
and not able to keep up with other studies””**. Accordingly, the two students (designated 11

and 12 below) who had been designated to present the case for the appellant were required

751 Email from student to Ross Fletcher (9" November 2018)
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to present their case without an opposition team present. This took place on the 20" November
2018.

In the other moot, one of the appellant team members (designated I5 below) informed me
orally on the day before the moot that his partner was unable to take part in the moot due to
illness, which his partner confirmed by email the following day’®2. Accordingly, 15 agreed to
present the appellant case on both grounds of appeal. Additionally, one of the respondent
team members in that same moot (designated 13 below) emailed me to express an intention
to withdraw from the study due to other commitments’®3. After a discussion with me the
following day, she agreed to take part in this particular moot, provided she was able to leave
the moot early (to start work at her part-time job) and to go on to be interviewed about this
experience. The organisation of the moot was such that 13 presented the case for the
respondent on one of the pleaded grounds of appeal before leaving, following which 15
responded to her submissions, then presented the case for the appellant on both grounds of

appeal, to which 14 responded.

Following the moots, | interviewed all five students who had participated about their experience
of mooting. Before considering my findings arising out of the matters discussed in these
interviews, one matter calls for consideration as a finding relating to something that was not
mentioned. This relates to an incident that occurred prior to the 23 November moot. | had
instructed all participating students to email the judge (myself) and their moot opponents a list
of the authorities upon which they intended to rely, as is common practice in moot
competitions. Many moot competitions also require the participants to complete a case
summary (sometimes referred to as a “skeleton argument”) setting out the essence of the
submissions that they intend to make’*, but | had not instructed the students to do this.
However, I5 chose to do so, adapting a skeleton argument that he had used in a student-run

mooting competition’®.

It appeared that, upon receipt of 15’s skeleton argument, 14 misapprehended that there was
now a requirement to submit a skeleton argument of her own. She emailed to me and I5 a

skeleton argument that was heavily reliant upon 15’s to the point of exactitude in places’®. 15

752 Email from student to Ross Fletcher (23 November 2018)

753 Email from I3 to Ross Fletcher (215t November 2018)

754 For example, see The OUP & ICCA National Mooting Competition Rules 2019/20, Paragraph 8
(http:/fdslive.oup.com/www.oup.com/academic/pdf/he/mooting/Rules.pdf (last accessed 8th March
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responded with an email in which he castigated 14’s conduct in infammatory terms and
threatened to withdraw from the study “in a cloud of anger and disgust” if 14 were not “criticised
heavily””®’. | telephoned I5 in order to explain that this episode was most likely the product of
confusion and haste on the part of 14, rather than any intent to deceive. 15 calmed down during

this discussion, and he agreed to retract his accusations and take part in the moot.

Subsequently, 15 emailed to apologise, and described his behaviour as “a hissy fit"’. | had
anticipated, given the emotional effect that these events appeared to have had upon him, that
he would discuss them in the interview that followed. However, he did not mention them at all.
| found this omission to be of interest, given that very shortly prior to the moot these events
had obviously been of considerable emotional effect, and | had been anticipating that they
would be discussed in 15’s interview. The reason why 15 did not mention them might be
hypothesised as being that reflecting upon his personal reaction to the situation caused him
embarrassment, or that with regard to the “intersubjectivity”’>® of the interview situation, that
I5 did not think that | was interested in hearing about it as it did not relate directly to the moot
court experience itself. However, these explanations are doubtful in the light of 15’s readiness
in the interview to discuss matters of a very personal nature not related to the moot. A more
likely explanation is that the “tension”’® involved in the experience was released once the
experience was over, to be replaced by the tension involved in the experience of the moot
itself, which itself recurred during the interview, while a recurrence of the tension involved in
the pre-moot experience did not take place during the interview due to that experience having

been of less significance for that student than the personal matters that were in fact discussed.

Findings from Phase 1 interviews

Significance of courtroom setting and procedure

With regard to the findings arising out of the matters discussed in the interview, a particularly
prevalent theme in the student interviews concerns the extent to which the students’
perceptions of the moots in which they participated was influenced by the courtroom procedure
and the use of courtroom etiquette involved in the moot. This is particularly dominant in the
interviews with 12 and 4. Most of 12’s responses to the interview questions, at least until
approximately halfway through the interview (at which point | prompted him to reflect upon

other matters relating to the moot that had affected him), were focussed upon the use of

757 Email from 15 to Ross Fletcher (23" November 2018)
758 Email from 15 to Ross Fletcher (24" November 2018)
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courtroom etiguette in the moot, or began as a discussion of other matters before turning to
address the subject of courtroom etiquette. It appeared that, at least for this student, the need
to make significant alterations from the mode of delivery used in everyday conversations, or
even in other study environments (for example, seminars) in order to perform the “rite of
practice”®! of the moot was the most significant aspect of the moot experience. Similarly, a
particularly significant degree of emphasis was placed by 14 upon her reflection on the moot
in respect of a particular stage in the moot where she had described a submission that she
(mistakenly) believed her opponent to be making as “ridiculous”. This was followed by an
intervention by the moot judge’®?, who criticised her for both the tone and the content of this
submission. However, her reflection in the interview upon this incident focussed entirely upon
the criticism of the tone of her submission, which she acknowledged had been expressed in
language that was not appropriate for use in a courtroom, and made no reference to the more
fundamental error in respect of the content of her submission, even after | had pointed this out
in the interview. As with 12, this demonstrates the influence which the need to depart
fundamentally from language used in everyday conversation (the student described her use
of the expression as suitable for use as part of “something like you, maybe you...[would say
during an] argument with your friend in the street”’®®) had had upon her reflection on the moot
as an experience, possibly to the detriment of other facets of the moot as a learning

experience, at least for that student.

Influence of the moot’s adversarial character

The adversarial nature of the moot experience, in that students are required as part of their
moot submissions to anticipate and respond to points made by the students representing the
opposing party, also appeared to have had a significant impact upon the way in which the
moot experience was perceived by some of the students involved in this Phase of the study.
As explained above, I3 left the moot in which she took part before the other moot participants
had made their submissions. She went on to state in her interview that “I didn’t...hear my
opponent’s argument...so | don’t think | put together a particularly good argument”’®4,
suggesting that her not having had the opportunity to respond to the explicit submissions made

on behalf of the opposing party in the moot had had a negative effect upon 13’s perception of

761 Burridge op cit p30

762 | will refer to myself (in the role of the moot judge) in the third person throughout this chapter, so as
to attempt to avoid confusion between my acting in this capacity and in the capacity of
interviewer/researcher, in respect of which role | will use first person references.
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her own moot experience. This suggests that the adversarial character of the moot is a

significant aspect of the moot experience.

However, this may not always be the case. The degree to which the students’ perceptions of
this aspect of the moot experience varied is particularly apparent in respect of the interviews
with 11 and 12, who (as explained above) had no opposing team in the moot in which they
participated. 12 refers to this factor several times throughout his interview, and describes it as
the “main concern”’®® upon which he reflected at the end of the moot, going on to state that
this factor meant he was not able to benefit from the “whole perspective”’®%of the moot
experience. However, |1’s treatment of this aspect of the moot consists in its entirety of
descriptions of the absence of an opposing team as something that “ended up being fine” and
which he and his partner (11) “worked around”’®’. Later in this chapter, | shall consider some
possible explanations as to why these two students’ perceptions of the same moot differ so

greatly in this regard.

A similar contrast in perceptions can be seen when comparing the ways in which this same
issue is addressed in the interviews with 14 and 15, who acted for opposing parties in the same
moot. Here, I5 mentions only in brief the effect of the submissions made by his opponent upon
his perceptions of the moot. In fact, 15 does not discuss the submissions themselves in in any
real detail, but only refers to them in the context of modifying his own submissions in his reply
to 14’s submissions, for the reason that he “didn’t want to be too harsh”’®® to a student who did
not speak English as a first language, and who he considered to have lacked mooting
experience compared to himself (he had participated in a “mini-moot” with the MARS
Society’®9).

Conversely, 14’s responses place a great deal of focus upon the extent to which 15’s
submissions influenced her perceptions of the moot experience. 14 describes her first reaction
to listening to 15’s submissions as becoming “nervous” and “scared”’’° as a result of the pace
of his delivery, and of his fluency in spoken English compared to her own. However, she then
describes how she adapted her approach to listening to his submissions as they progressed,
and recalls how she abandoned her unsuccessful attempt to listen to every word spoken by

her opponent, and instead focussed upon the “key points” of his submission. |4 describes her

765 12, interview 27t November 2018
766 ibid
767 |1, interview 26t November 2018
768 |5, interview 28t November 2018
769 jbid
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reflections upon the experience of the moot as having particularly influenced her decision to
focus her career aspirations upon becoming a barrister, rather than a solicitor, having
previously been undecided in this regard, and cites her experience of listening to and
assessing how respond to her opponent’s submissions as having been the predominant factor

arising in the moot that had influenced this decision’"*.

By way of explanation of the point above, 14 describes her experience of addressing her
opponent’s submissions as having “givien] me the experience [of] what | can feel in the real
court”’’2, Similar points are made by all the other interviewees. For example, 12 describes the
moot judge’s not having been as “lenient” as he had been anticipating prior to the moot as a
way in which the moot experience had “given us a peek at reality”’”3. Of particular relevance

is the manner in which this point was addressed by I3, which | will discuss below.

Perceptions of mooting as a student learning activity

The interrelationship between the moot and the other learning activities engaged in by the
students was commented upon in several interviews. All the students interviewed gave
responses stating how much more difficult they considered the mooting exercise to have been
as compared to the other ways of learning law in which they had engaged up until that point.
However, the reasons given for this differ between the students. Three of the students’’4 gave
responses stating that they found the experience to have been particularly challenging due to
the combination of demands involved, in respect of satisfactory case preparation, the
requirement to compose a persuasive oral argument, and the ability to deal with judicial
interventions. This latter point was emphasised by many of the students, in particular 15, who
attaches particular significance to it by comparing the interventions by the judge in his moot to
the interventions by the judges in MARS Society moots, in comparison to which he describes
them as “more judicial” and “sound[ing] harsh....but..| believe that’s the way that it's supposed
to work™”"®. Similar points were made by 11, who describes favourably his perception that a
judicial intervention during his moot was “a reality check to kind of be put in my place”’’® by
contrast with the generally commendatory approach that he had encountered in his

experiences with educators up until that point.
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Conversely, 14, as mentioned above, describes the most difficult part of the moot experience
for her as having been the challenge presented by her opponent’s English competence. 14
describes the experience of dealing with the judicial interventions in a positive light,
emphasising again the opportunities for her that the moot experience had provided her with in
order to allow her to focus her career aspirations. 14 places particular emphasis in this regard
upon the opportunity “to know my mistakes more earlier”’’” in the moot court in order to
become accustomed to judicial interventions before experiencing these in a real court, which
experience she describes as having caused (at least according to her perception) “most of the

lawyers” that she has observed in court to become “scared”’"8,

The interview with 13 (I14’s moot partner) contains descriptions of particular challenges that she
encountered prior to and during the moot, which she describes as having significantly affected
her perception of the overall moot experience. 13 describes herself as having “never
really...clicked””® with 14, and states that she experienced difficulties in preparing for the moot
due to conflicting schedules. 13 also describes her moot preparation as having been adversely
affected by personal circumstances, particularly in respect of the demands of other academic
tasks, with the result that she was left feeling that her “head and heart weren’t fully in it"78°
and stated that the moot experience “made me more stressed [be]cause it was something

else to worry about”,

In order to attempt to draw any conclusions as to student perceptions of the moot experience,
it is necessary to take such negative views into account. It is worth contrasting these
expressed perceptions with the views expressed by the other interviewees as to their
perceptions of the moot as a team activity. 14 attributes the difficulties in completing group
preparation to her partner’s busy schedule, and expresses regret that she was not able to feel
fully part of a partnership during the moot”®2, However, unlike 13, her responses about the
moot experience are generally positive in nature. Similarly, 15, whose partner did not
participate in the moot at all, gives entirely favourable comments in respect of the moot (he

describes it as “the best learning experience I've had...in my life”"83).

777 14 interview op cit
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780 jbid

781 jbid

782 14 interview ibid

78 |5 interview op cit

137



I1 and 12 were the only students to have participated as a team throughout this Phase of the
study, and their interviews might be expected to place emphasis upon this aspect of the moot
experience. However, although both interviews include discussions of their moot preparation,
only I1 goes into a detailed discussion of the effect of working as part of a team upon the
actual moot experience, describing himself as having felt under pressure to “do justice”’8* to
the moot submission that he and his partner prepared, particularly due to his perception of his
partner having a greater degree of legal understanding than himself. Therefore, the
significance of this aspect of the moot experience can be seen to vary dramatically between

students depending upon the characteristics of the students involved.

Overall reflections on the moot experience

The comments made by the students in respect of the benefits that they considered
themselves to have derived from the moot demonstrate a range of views. As noted above, 13
describes her experience of the moot in generally negative terms. However, she also refers to
the fact that the “practical experience” of the moot, as opposed to the “theoretical’ experiences
of law via her other study activities “furthered [her] understanding” of the law involved in the
moot, remarking that “there’s only so much you can learn by just reading, or...listening to
someone tell you about it"’®. This demonstrates the potential for beneficial learning
experiences to be derived from taking participating in a moot, even in situations in which the

overall experience of the moot may be perceived to be detrimental in nature.

The remaining students express a variety of perceptions in respect of what they considered to
be the beneficial elements of the moot experience. All students state that their involvement in
mooting had helped increase their confidence in public speaking or talking about the law
generally. Also, most of the students’ responses focus heavily upon the fact that the moot
experience assisted their understanding of the importance of referring to case law in order to
understand the law involved in the moot. Although 12’s responses were focussed heavily upon
the significance of courtroom etiquette, he did discuss the fact that his moot involvement
emphasised the importance of referring to case law, and stated that he valued the opportunity
to gain confidence in using legal research databases. |11 gave similar responses, although
unlike 12, he explicitly stated that he perceived the moot experience to have helped him
understand and apply the law involved, in particular stating that he considered that the
understanding of the case law that he was required to refer to in order to prepare for the moot

“will stay with me” and that “after the moot, I'll be able to...understand the judgments that are

78411 interview op cit

78513 interview op cit
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in front of me and use what is appropriate in those judgments, and apply them to the case I'm

trying to make” 786,

I14’s discussions on this point are primarily through the medium of reflections upon her moot
opponent’s performance, and in particular upon the extent to which her opponent made use
of case law during the moot in order to support his submissions. She contrasts this with what
she considers to be her deficiencies in this regard, and she acknowledges the importance of
conducting legal research in relation to the points in support of both parties to the moot in
order to prepare fully. Conversely, 15’s responses focus heavily upon the benefits that he
considers to have derived from the feedback he received from the moot judge, which he
perceives as having allowed him to focus his attention upon pertinent features of points of law
that he considers already to have adequately understood via the necessity to “boil down” (an
expression he uses on five occasions during the interview’®”) the relevant law into a format

suitable for submission during the moot.

Summary of findings from Phase 1 interviews

Overall, the theme that | consider to emerge from this Phase of the study is that the students
involved all perceive the moot experience to be very challenging, but that they perceive
themselves to have benefitted from the experiences overall in ways and to degrees that vary
dramatically between students, and which were influenced by variables relating to their own
personal perceptions about law, learning generally, and the other participants in their moot. It
is also worth mentioning that I1 and 15, whose interviews contain the most detailed discussions
of the benefits that they considered to have obtained from the moot, as contrasted with other
learning experiences, both described themselves as having been heavily motivated to
succeed in their law studies by upsetting personal experiences’®. In the next chapter | will
consider the significance of these factors, along with the other points referred to in this section,
upon any conclusions that might be drawn from this study. For now, it is necessary to attempt
to triangulate the perceptions expressed by some of the students taking part in this Phase of

the study by way of reference to my interviews with their Criminal Law seminar tutors.

Findings from post-Phase 1 tutor interviews

| interviewed two seminar tutors, one of whom (T1) was the tutor for the Criminal Law seminar

groups of which 12 and |4 were members, and the other (T2) was the tutor for I13’s seminar

78 |1 interview op cit
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group. The other student participants’ seminar tutors did not respond to my request to be

interviewed for this study?®°.

Tutor perceptions of student understanding

The extent to which the seminar tutors perceive their students to have understood the
substantive points of law involved in the seminars tends to be the most dominant theme in
these interviews. | was particularly interested in the tutors’ perceptions of this issue in order to
triangulate this data in respect of that relating to the perceptions expressed by these students

in respect of this issue during my interviews with them.

Both 12 and I3’s seminar tutors state that these students appeared, based upon their
participation in the seminar discussions, to have an adequate understanding of the law
involved in the seminars. Representative comments include the observation that I2 “seems to
have a good grasp of the law and how to approach it"’®°, and that I3 was “one of the stronger
students in the group”®!. The tutors’ bases for these perceptions appear to be their
observations of the contributions made by these students during the seminars, which
contributions both students’ tutors describe as accurate in substance and of benefit in

progressing the seminar discussions.

These observations are relevant when considering the data relating to these students’
comments in my interviews with them about the relationship between the potential effect upon
them of the moot experience, and their pre-moot understanding of the substantive law. 12’s
interview contains statements to the effect that he perceives himself to adequately understand
the substantive criminal law. This perception appears to have been given credence by his
seminar tutor’'s observations, thus reducing the possibility that the data arising out of his
interview in respect of this aspect of the moot experience may be misconceived. Similarly, 13’s
generally negative account of her moot experience might have been attributed to her own lack
of legal understanding, rather than to the issues that she describes in her interview. However,

her tutor’s observations serve to reduce the likelihood of such a possibility.

Conversely, the interview with 14’s seminar tutor contains observations suggesting a lack of
legal understanding in respect of fundamental points of law on the part of that student, a

representative comment being that the tutor “was often having to...re-explain things...to her,

789 Email from Ross Fletcher to student participants’ Criminal Law seminar tutors (16" November
2018)
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because she didn’'t seem to really get it particularly easily”’®2. In the tutor’s opinion, 14’s
difficulties arose as a result “not necessarily [of] the concept[s], but [of] the way things are
framed”’®3. The tutor explains that “usually after a couple of re-framings she can get right
there””®4, and attributes 14’s difficulties in this regard to a combination of English language
difficulties, and unfamiliarity with the culture adopted in English university tuition, particularly
the Socratic model adopted in seminars, as compared to by-rote learning, which the tutor
perceives to be a common difficulty experienced by East Asian students. These observations
accord with the student’s own descriptions of her difficulties during the moot’®®, as well as
provide further insight into why the nature of the moot format may have presented an obstacle
for her. 1 will return to this subject when attempting to draw conclusions from this study in the

next chapter.

Tutor perceptions of students’ group interaction

Like moot preparation, seminar-based learning involves being part of a group. | was interested
to learn the perceptions of the seminar tutors in relation to the students involved in this study
regarding this dimension of the seminar activity. 12 and 14’s seminar tutor perceives both
students’ involvement in seminars to have been influenced by the approach adopted by the
informal sub-group within their seminar group with which the students had chosen to situate
themselves. In I2’s case, the tutor describes this as having manifested itself in a reluctance to
volunteer contributions to seminar discussions unless asked to do so’®®. In the case of 14, the
tutor describes 14’s difficulties in understanding the content in the seminars as having been
common to the other students in her seminar sub-group, all of whom the tutor stated were not
British in origin, and none of whom the tutor regarded as “able to pull each other up”’®’. These
observations accord with views expressed by 14 in her interview regarding the importance for
her of working as a member of a group in order to prepare effectively for seminars, as well as
her expressed perceptions (referred to above) in respect of the importance for her of being

able to complete the work necessary for the moot as a member of a partnership.

These findings call for further consideration in respect of the importance of a suitable group
working environment in order for mooting to best facilitate student learning. The findings are

of particular interest when compared to the perceptions expressed by the other seminar tutor
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793 jbid

794 jbid

795 14 interview op cit

7% T1 interview (12) op cit

797 jbid

141



interviewed as to 13’s approach to seminars. Unlike the other students considered in the tutor
interviews, 13’s seminar tutor perceives her to be more ready to volunteer contributions than
the other members of the seminar group, and recalls an occasion in which 13 had commented
to her on the reluctance of the other seminar group members to participate in group
discussions, in which she referred to the other group members as “they”’®® suggesting that
she regarded herself as not part of, or as “other than” the other students in her seminar group.
This apparent lack of congruity between effective seminar participation and group membership
on the part of I3 should be contrasted with her own expressed perceptions about the moot, in
which one of the reasons given for her negative impression of the moot experience was a

failure to “click” with her partner.

Tutor perceptions of students’ confidence

| also asked the tutors to comment upon their perceptions of the degree of confidence that
was displayed by the students when expressing their legal understanding in seminars, and
whether the tutors perceived there to have been any difference in this regard between the
seminars that took place before the students had mooted, and those that took place after.
Here, a range of differing perceptions were expressed. 12’s tutor states that there was no
observable distinction between the degree of confidence evident in respect of 12 in his
contributions throughout the course of the seminars. This might be contrasted with 12’s own
perception that he had increased in confidence after the moot: however, the tutor pointed out
that “he may personally feel more confident”’®®, notwithstanding that any increased confidence
was not, in her opinion, apparent from I12’s contributions to seminars. 13’s tutor, however, was
of the view that I3 appeared to have increased in confidence, based upon her participation in
more recent seminars. As tempting as it may be to attribute this increase in confidence to I13’s
moot participation (in contrast to her own perceptions, referred to above), her tutor is careful
to point out that this increase in confidence was not more noticeable in I3’s case than in that
of the other students, all of whom she regards as having “gradually grown in confidence”

throughout the seminar cycle.

These perceptions make it difficult to attribute an increase in confidence in respect of legal
understanding to moot participation. This is particularly the case when considering the
perceptions of [4’s seminar tutor in respect of this issue. 14’s tutor states that during the
seminars that took place after the date of the moot, 14 had made significantly fewer

contributions to the seminar discussions than those prior to the moot, but also that those

798 T2 interview op cit
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contributions that she had made suggested a more accurate legal understanding than was
present from her pre-moot seminar contributions®®. This accords with 14’s own observations
in her interview as to the importance of adequate preparation in order to develop an accurate
legal understanding, and suggests an adaptation to her own learning style in order to
accommodate this, a consequence of which is in fact less confidence in expressing views that

may not be accurate.

It should be noted that this tutor had reflected prior to this interview®?! upon the questions that
I had asked her in our earlier interview®?, and admitted during the interview that she had taken
time to reflect upon whether there she could recall any apparent differences between 14’s
participation in seminar activities before and after what she now knew (following my references
to it in our earlier interview) to be the date of the moot. However, this does not mean that these
observations are unreliable, only that they emerge from a deeper reflection upon the subject
of the interview than had been given in the earlier interview. It could be argued that this results
in a more realistic, and therefore reliable, account of the subject of the interview than was

given in the earlier interview.

It can be seen, therefore, that the interviews with the tutors following Phase 1 demonstrate
clear triangulation in important respects, but also contain evidence of discrepancies. | will
consider these in the next chapter, but for now it is necessary to consider the interviews with

the students who took part in Phase 2 of the study.

Phase 2 findings

Phase 2 of the study involved a moot problem on the law of theft. Following 13’s withdrawal
from the study, 14 formed a new partnership with 16. I5 absented himself from this moot due to
personal circumstances and I5’s partner was again unable to take part in the moot due to
illness®®. This Phase therefore consisted of one moot, between 14 and 16 acting for the
appellant, and 11 and 12 for the respondent. Further complications took place in the moot
courtroom itself. Shortly before the moot was about to start, it became apparent that 11 and 12

had misunderstood their instructions, and had prepared a case in support of the appellant. It
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was therefore necessary to postpone the moot by an hour in order to allow them time to amend

their submissions.

Differences in student approaches between Phases

In the interviews following the moot, the most dominant theme in the interviews with the
students who had mooted in both Phases (I1, 12, and 14) relates to the modifications that the
students had made in between the two moots. [1’'s comments highlight the perceived benefits
for him of having been able to become aware of the basic elements of moot technique following
the first moot, and that in his opinion, this enabled him to focus upon preparing and presenting
the legal arguments necessary to support the case that he was intending to make in the moot.
I1 states that in the second moot his having become accustomed to the format of the moot
and to the fact that the moot judge would be putting questions to him had meant that he was
able to deviate from his prepared submissions in order to improvise answers to the judge’s
questions (or, as he puts it, “wing it"8%4), whereas in his first moot, he stated that he “was too
focussed on getting through my script and sticking to it®%. Similarly, 12 describes®® himself
and his partner as having adapted their case preparation following the first moot to deploy a
more thorough case analysis, and a more judicious selection of the case law to be referred to
in the moot. 12 also refers to having consciously made physical adjustments during the moot
on the basis of feedback following the first moot. He gives as examples of such adjustments
his altering his tone of voice during the moot in order to place appropriate emphasis upon
specific parts of his moot submissions. Similar adjustments were perceived to have been
made by 14, who comments®’ that, following her perceived difficulties in the first moot in
understanding the submissions made by her opponent, she had become more attuned to the
moot environment so as to better “pick up...the essence, or the legal point™®® of her
opponents’ submission in this moot. |4 also comments that she had made efforts to avert the
difficulties present in her previous moot by arranging meetings with her moot partner to discuss
the structure and content of their submissions in this moot, although it should be noted that
(as | will discuss below) these arrangements did not appear to have produced the desired

outcome.
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Influence of the moot’s composition

A theme also prevalent in the interviews arises from the fact that the moot was, unlike the
moots in Phase 1, contested between two complete student teams. | have referred above to
14’s comments in relation to the amendments to her approach to the moot that she perceived
herself to have made in the light of her previous moot experience. Also, 12 places special
emphasis upon this feature of the moot in describing the extent to which he had perceived
there to have been more of an incremental increase in his self-confidence in the second moot
by comparison with the first moot®®. The presence of, and submissions made by, the opposing
team, were for 12 of particular importance in this respect, as he comments upon how they
allowed him to make adaptations in media res to the submissions that he had planned in
advance of the moot in order to take into account submissions made by the appellant team,
or comments made by the moot judge. This experience of “thinking on [his] feet” was described
by him as the most significant factor in his perceived increase in self-confidence that followed
this moot. 16, like 14 in her first interview, places particularly significance®® upon the effect of
the submissions made by her opponent (as well as the judge’s feedback) in facilitating her
recognition of errors in the submissions that she had made, and accordingly in enhancing her

understanding of the points of law involved in the moot.

In the case of 11, this theme manifests itself in his repeated expressions of surprise at the
outcome of the moot, specifically that although the respondent team were judged to have won
according to the moot judging criteria, the points of law were decided in favour of the appellant
team®!!, |1 recorded this particular point when noting his initial impressions following the moot,
and in his interview went on to expand upon the significance of its effect upon him. |11 stated
that he regarded this factor to be of particular significance due to the mental adjustments that
he had made prior to the moot. These concerned his having erroneously prepared
submissions in support of the appellant’s case, before realisation of this error necessitated
amending his submissions in order to present submissions for the respondent, which argued
against the submissions that he had previously prepared. 11 describes himself as having been
particularly surprised by the outcome of the moot, ending up as it did in favour of legal
arguments that he describes himself as having been “trying to discredit’®'?, and states that

when he had been preparing submissions in support of the appellant’s case, he and his partner
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“weren’t expecting to win"8%3, | shall expand upon some conclusions that may be drawn from

this experience in the next chapter.

Influence of mimesis

All the participants in this round of moots commented upon the significance for them of the
mimetic nature of the moot court experience. The ways in which this was significant for them
varies between the moots. 16 places particular emphasis upon the courtroom setting and dress
worn by the students when mooting, and states that these aspects of the moot, in her opinion,
increased her comprehension of the duties of a practising lawyer, and describes the moot
overall as “one of the best opportunitfies]...to understand...the real skills for the lawyer” and
“learn about what kind of lawyer | want to be"84. 14 attaches special importance to the moot
judge’s observation in the post-moot feedback that she had grown in confidence in between
the moots, a facet of her development which she states in her interview she did not apprehend
having taken place. However, she describes herself as having recognised, in between the two
moots, the importance of advancing a legal, rather than “common sense” 8> argument in order
to present a persuasive legal argument, and explores the possibility that the resultant
presentation of such may explain her apparent increase in confidence. The similar comments

made on this subject in the interview with her seminar tutor®'® are insightful in this respect.

Similar comments on the relationship between the mimetic nature of the moot experience and
the nature of the student learning experience appear in the interviews with 11 and 12. 12
described this moot as an experience that helped him to understand the process whereby the
substantive law is made®!’, commenting that the learning experience of this moot produced a
simulation of a real court hearing that attained a particular degree of authenticity absent from
the first moot in which he had participated due to the presence of a respondent team, as well
as its taking place in a mock courtroom, rather than the classroom where his previous moot
took place. These features, 12 observed, were of special significance in facilitating the moot’'s

“reflect[ing] what it's actually going to be like in the real world rather than a practise world”8!8,

When asked whether the experience of this moot had made any difference to his

understanding of the substantive law, 12 initially responded that it had not. This suggests that
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for 12, the learning benefit of the exercise was confined to an appreciation of the practical
process of the courtroom by way of the mimesis that took place in the moot. However, following
a discussion of the legal research that he had conducted in advance of the moot, and the
points of law that he had considered it necessary to “delve into”8!° in order to prepare
effectively for the moot, he responded that it had in fact helped him understand the substantive

law involved.

The comments made by I1 in his interview suggest that for that student, it was the mimetic
nature of the moot that most affected the way in which he understood the substantive law. On
the subject of the moot as a way of learning the law, |11 also places particular emphasis upon
the narrative format of the moot, which he perceives as making the knowledge required to act
in the moot easier for him to remember, and discusses his intention to make amendments to
his general learning and revision techniques in order to accommodate this. Also, I1 describes
his empathy with the fictitious client for whom he was acting in the moot as making his
experience of preparing for and participating in the moot “far more interesting and engaging
than any other kind of learning experience?°, and comments with regard to the understanding
of the points of law acquired in order to make his submissions in the moot as “a source to draw
upon that | now have...that | don’t need to revise...because I've used it in that situation it'll be

with me”822,

Perceptions of mooting as a team activity

Significant discrepancies arise in respect of the responses given in the interview in relation to
the nature of the moot as a team activity. 11 and 12 both discuss the benefit that they perceive
themselves to have gained both in preparing for the moot in advance, and in working together
in order to prepare their submissions on the day of the moot after their error in preparing the
incorrect submissions was brought to their attention. Both perceived that they derived a
particular benefit in this regard from jointly discussing how best to respond to the questions
that might be asked by the moot judge. Similarly, 14 and 16 both discuss the benefit that they
perceived themselves to have gained in terms of feeling more prepared for the moot by
rehearsing the submissions that they intended to make. 16 also makes particular reference to
her feeling especially nervous prior to and during the moot as a result of having not mooted

before, and that the presence of a more experienced moot partner allowed her to feel
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“more...protected™?? against the difficulties that she perceived herself to have been
experiencing. However, she states that she remained conscious during the moot of having not
been as involved in the experience as her partner. As with some of the students in the previous
Phase of the study, 16 states that she was particularly motivated to study law by difficulties
that she had experienced in earlier life. In 16’s case, this took the form of an interest in
combating injustice brought about by the racism that she describes herself as having
experienced and continuing to experience®?®. This gives rise to considerations of the extent
to, and the forms in which, a moot experience can be affected by a student’s personal

emotions. | will consider these in the next chapter.

I6’s perception that she and her partner were “a very good team”®2* does not appear to have
been shared by 14. 14 perceived her partner to have failed to apprehend the need to focus her
moot submissions upon points of law, which apprehension she regards herself as having
acquired following the first moot. She also recounts the stress that she experienced as a result
of her partner’s not meeting with her at times that she believed them to have agreed to meet
in advance of the moot in order to discuss their moot preparation. 14 also expresses frustration
in respect of her perception of her partner’'s adopting an approach to the task of mooting that
differed significantly from her own perceived approach, perceiving her partner’s approach as
focussing heavily upon the appearance of the moot court exercise (dress, venue) rather than
adopting sufficient responsibility for preparing for and presenting moot submissions. This
resulted in a negative perception of the experience for 14, who expresses the view that her
team’s moot performance was of significantly poorer quality that she believed it ought to have

been, and that the overall learning experience of the moot suffered as a consequence.

All participants in Phase 2 stated that they were looking forward to mooting in the final Phase
of the study in order to build upon the experience that they had acquired in that moot and
(where applicable) Phase 1. However, none of them did so. I1 and 12 withdrew participation,
citing the need to focus upon other academic activities®?®, and following multiple
postponements, 16 and 14 withdrew also for reasons that are not clear®®. However, the
remaining participant (I15) still presented his submissions as arranged. | will consider below the

findings from the interview with 15 that followed.
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Phase 3 findings

I15 was the sole participant in the “moot” that was the subject of this Phase of the study. His
partner was again unable to take part, and so I5 prepared submissions in support of both
grounds of appeal. He had prepared his case on the basis that there would be a respondent

team present, but ultimately (as explained above) made these submissions unopposed.

Mooting as a transferrable learning experience

The application of the experience gained in mooting to other study activities was a theme
present in several of the interviews with students following Phase 2, but it is the most
prominent theme in this interview with 15. I5 gives several examples of the ways in which his
mooting experiences have informed the other aspects of his studies. These include 15’s
perception of the need to identify the ratio decidendi of a reported case in order to refer to it in
support of a moot submission, which technique he describes as having deployed in revision
for his then-recent Contract Law exam?®’. Similarly, 15 discusses his perception of the need to
identify a theme uniting the rationes in factually dissimilar case law in order to compose a moot
submission based upon that theme, as well as to understand the submissions likely to be
made in response. This was perceived by I5 to have enhanced his understanding of points of

substantive law underlying those themes®%,

A final point identified by I5 as being of particular importance to the development of his
understanding of substantive law relates to the common law system upon which much of the
content of the law degree syllabus is based, particularly the subjects taught in Year 1. I5
observes that the requirement to have regard to the principles in support of both parties’ cases
in a moot helped him to comprehend the principles that were taken into account by the judges
who decided the cases that he was required to read in order to understand the subjects on his
syllabus, in particular Contract Law. I5 comments that he perceived his mooting experience to
have helped him comprehend the process whereby the Contract Law case law was decided,
and that he thereby acquired a deeper understanding of the subject than students who had
not mooted. Reflecting on the development of his learning in this regard, 15 states that prior to
his experiences of mooting, his comprehension of this process had been inhibited by his
understanding of the common law process involving an imposition of “the law”82°, However,
he states that after having mooted, he was able to appreciate the fact that the law that he had

been learning was a product of a decision made following an adversarial process. I5 states
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that he perceives many of his fellow students not to have acquired this level of comprehension,
and credits his attainment in this respect to his mooting experiences. 15 also perceived his
interest in acquiring a fuller understanding of substantive law to have been enhanced by the
feedback given by the moot judge after the moot, which he perceives as more conducive to
development of the points that are the subject of the feedback than the feedback that follows
submission of exams or coursework (he terms it as having “a broader feel”®°). This is an

interesting point, and one on which | will expand in the next chapter.

Perceptions of the role of the moot judge

I5 also places emphasis upon the role of the moot judge in assisting the development, through
mooting, of his understanding of the law. This is apparent in his expansion upon a point made
in his previous interview in respect of the degree of enhanced clarity that the judicial
interventions during his moot facilitated him in attaining. I5 reflects upon what he regards as a
common perception of judicial interventions in a moot as “scary” episodes involving the judge
“trying to catch you out’. However, he states that he perceives judicial interventions as a
fundamental aspect of the overall learning experience of the moot, as he regards them as
helping mooters ensure a comprehensive understanding of the subject upon which they are
making their submissions, by causing mooters to question the veracity of their submissions

and develop their argument fully.

I5 expresses a belief that there is amongst mooters a common perception that the haecceity
of judicial interventions is to make mooters uncomfortable. Although I5 was clear that he did
not share this perception, he acknowledged the pressure that he felt under when subjected to
the moot judge’s questions. |5 states that he recognised the value of this emotion as part of
mooting as a learning experience. The nature of this observation was informed by a change
that had taken place since 15’s first moot, as for personal reasons he had decided that he no
longer intended to practise law as a career. |5 states that he regarded the dialectic exercise
of listening and responding to the judge’s interventions as a valuable experience irrespective
of the legal content that was involved, in that the experience he acquired of reflecting upon
and composing and delivering responses to the questions the judge put to him could be put
to practical use in “any high-ranking role”, such as involving negotiating a business

transaction®3?,
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The effect of personal circumstances

I5 spent a significant part of this interview discussing the personal matters that had affected
his involvement in the study, explaining that the impact of these factors had increased in the
time since the first Phase of the study, and had adversely affected his ability to prepare for his
exams and other study activities also®%2. However, 15 went on to describe himself as having
been subjected to a greater degree of motivation to engage in mooting as a result of these
experiences, and as welcoming the opportunity provided by involvement in mooting to focus
his attention upon a study activity that he perceives as demanding a degree of focus and rigour
greater than that required of other study activities. This, 15 states, he found to be part of the
attraction for him of the opportunity to take part in mooting, along with the “real sense of
achievement”®*? gained after completion of the moot exercise, which he describes himself as

acquiring irrespective of the outcome of the competitive element of the moot.

Comparison with the literature

As explained in Chapter 2, the literature on mooting is linked by disagreement as to the
appropriate place for mooting within higher education. The findings discussed above in
relation to the difficulties experienced by some of the student participants present an argument
against the use of mooting as a compulsory teaching exercise®3* or summative assessment
method®®. However, the findings demonstrate a perception of an improvement, or at least a
perceived adjustment, in respect of understanding substantive law on the part of the student
participants, supported by the observations of those tutors who participated in the study. This
suggests that mooting has potential to provide an educational benefit®3¢, and as such ought to
be considered as a part of a Year 1 teaching curriculum, rather than confined to a voluntary
inter-varsity competition®’. | will expand upon these points in the next chapter when setting

out the conclusions that | have drawn from this study.

Summary of findings

The above findings show a variety of perceptions on the part of the student interviewees in

respect of the moot as a method of studying substantive law, including its being seen as a
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way of introducing students to the practical method whereby case law originates, as a method
of familiarising students with the techniques and procedures used by practising lawyers, and
as a way of learning about the law in its own right that is in some ways more effective than
any other. These perceptions appear to be influenced by other views expressed by the
students about their experience of mooting, including the degree of pressure that they felt
themselves to be under to prepare for and make submissions in the moot, and their
relationship with the other students involved in the moot and their perception of the moot judge.
In the cases of some students, the most important effects upon their perceptions of mooting
appear to have been a result of their attitudes towards their studies and their fellow students,
as well as the effect of their lived experiences outside of the moot court, both as related to
their studies and to their personal lives. In the next chapter, | will look at all these factors in
order to see what amendments are to be made to the tentative hypothesis set out at the end

of the previous chapter, and what other conclusions can be drawn.
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CHAPTER 5
FINDINGS AND ANALYSIS

(PART 2)

In the last chapter, | commenced my response to Objective 4 by discussing my findings
following this study in respect of the expressed perceptions common to the student
participants in this study. In this chapter, | will conclude that response by deploying the analytic
inductive method to generate characteristics common to those expressed perceptions. | will
draw together these findings, and my analysis thereof, in order to reformulate the tentative
hypothesis set out at the end of Chapter 3 and in so doing, arrive at a possible answer to my

research question as derived from this study.

Analysis of findings from Phase 1

As explained at the start of the previous chapter, | examined the data arising out of the student
interviews in order to categorise any student responses that appeared to illustrate an
implementation of the “Learning Modes” set out by Kolb, in order to identify any “Learning
Styles” that appeared to be adopted by the students. | had anticipated that the findings that
emerged from this exercise would suggest that some students adopted a specific approach to
their learning throughout the course of the study. In fact, the findings appear to suggest that
the students who took part in the study modified their approach to learning as the study
progressed. This is in accordance with Kolb’s theories about the process of experiential
knowledge, which he describes as “autopoietic cognition”®3® in that it is a process of learning

that “interacts with its environment, recurrently renewing and recreating itself”.

Initial dominance of the CE and AE Learning Modes

As discussed in the previous chapter, the interview responses from the students who took part
in Phase 1 of the study tended to focus heavily upon the physical environment of the moot,
and the specific practical demands required in order to complete the tasks of preparing moot

submissions, listening and responding to the opponent’s submissions, and addressing the
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questions put by the moot judge. These tend to suggest a preponderance of adoption of the
Learning Mode categorized by Kolb as “Concrete Experience” (CE). Kolb describes this mode
as being typified by an approach to learning “concerned with the uniqueness and complexity
of present reality, as opposed to theories and generalisations”, and in a more succinct form
as “emphasis[ing] feeling as opposed to thinking” 8. This accurately suffices as a heuristic
overall summary of the approaches that the students participating in Phase 1 perceived
themselves to be adopting during and after the moot process, as well as in respect of their

academic learning generally.

The Learning Modes have been described elsewhere as “modes of experience”4?, in that they
can be described as parts of the process that an individual engages in during the “flow”84! of
any lived experience, and the process of recalling that experience involves reactivating that
process. This has been described as particularly relevant to the CE mode, recall of which can
involve the individual “often reexperienc|ing] the situation as well as the emotions associated
with it"®*2, This was particularly evident in particular in the Phase 1 interviews with 13 and 14,
who had perceived their moot experience to have been adversely affected by their

relationships with their moot partners.

The next most dominant Learning Mode that appears to emerge from the responses by the
students in this Phase of the study is “Active Experimentation” (AE). This Mode is described
by Kolb as “emphasizi[ing] practical applications as opposed to reflective understanding” and
“a pragmatic concern with what works as opposed to what is absolute truth”*3. A tendency
towards this Mode can be seen in the responses of all the students who took part in this Phase,
which responses are all distinguished by an emphasis upon the educational and personal
benefits that the students consider themselves to have derived from the fact of taking part in
the moot in itself, irrespective of the outcome of the moot as a competitive exercise. Such an
illustration of the AE Learning Mode in practice resembles a practical application of what Kolb
refers to as the learner’s being “struck™*4, a term used by Dewey in his theoretical observation
that in order for a process of reflective learning to take place, it is necessary for a learner to

encounter “a discrepancy requiring explanation”®*®, Such an event, Dewey points out, is not
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merely a means whereby a learner acquires information, but in itself forms part of the process
of the development of the learner’s ability to learn®4®. The students’ responses tend towards
such a rationale as describing the way in which they each perceived a development to have
taken place, or (to use Kolb’s terminology®¥’) how they had “transformed” following their

experience of mooting.

Initial prevalence of AAE Form of Learning

The dominance of the CE and AE Learning Modes, in Kolb’s terminology, tend towards a Form
of Learning described by Kolb as “Apprehension transformed by Extension” (or “AAE”)?8, Kolb
describes this as the transformation of the way in which a learner appreciates an experience
as a result of the learner’s concentration upon the physical situation, rather than thinking about
the theories or concepts that may underlie that situation®4°. Upon consideration of the students’
responses following Phase 1, such a Form of Learning does indeed appear to dominate the
students’ expressed perceptions of their own learning during this Phase, with much emphasis
upon the physical task of participation in the moot, and the practical components of the moot
that distinguish it from other learning experiences. Mention should be made in this context of
the repeated references by 12 to his recognition of the importance of courtroom etiquette when
taking part in a moot, and the extent to which this may be regarded as a heightened
understanding of substantive law. Although the importance of “legal language” to “help
convey” the “complex and solemn business” of the law has been noted®?°, it would not be
appropriate within the scope of this study to categorise knowledge of such “language” as
belonging properly to the same sphere of understanding as knowledge of substantive law, as
the requirement to be satisfactorily conversant in such terminology is categorised as a

component of professional legal training, rather than undergraduate law studies.

This approach to learning has been characterised by Kolb as an “Initiating Style” within Kolb’s
Learning Style Inventory®®!, which Kolb describes as “characterised by the ability to initiate
action in order to deal with experiences and situations”®%2. It is useful to view the events of

Phase 1 from such a perspective, as all the students who took part in this Phase described
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ways in which they made adjustments to their approach during, or prior to, the moot in order
to take the steps that they perceived themselves to be necessary in order to surmount the
challenges that they had taken on by engaging in this study. This is particularly relevant in the
case of 14, whose assessment of her moot experience was, on the whole, negative. However,
she still perceived herself to have derived from the experience a personal benefit which was
the result of her own exercise of her initiative to take part in the moot, notwithstanding the
various factors that she perceived as obstacles threatening to prevent her participation. Also
of relevance here is Kolb’s description of the “Accommodative” learning style (the precursor
to the “Initiating” Style in Kolb’s Learning Style Inventory as originally formulated) as “relying
heavily on other people for information rather than on their own analytical ability”®%3. The
presence of this characteristic is alluded to in 12’s interview, specifically in his expressed
perceptions that he regarded the moot experience to be incomplete due to the absence of an
opposing team, perceptions not expressed by I1 (his moot partner, whose position in this
regard will be considered below. Similarly, the extents to which I3 and 14’s moot experiences
were both adversely affected by what appeared to be difficult team dynamics suggests a
tendency towards this characteristic, although events referred to below suggest that
autopoiesis occurred in respect at least of this element of these students’ approaches to

learning.

Significance of tutor interviews

Before attempting to make any further propositions based upon the above conclusions, it is
necessary to triangulate the relevant data in order to “fill in the resultant gaps”®®* in the
analysis, such gaps arising in respect of the students’ perceptions of their own approaches to
learning the law, and to their own understanding of the law. In order to do this, reference to
the tutor interviews is necessary. The phenomena particularly relevant here concern the extent
to which the tutors perceived the students to have appeared to apprehend the law involved in
the seminars, and to have developed their confidence in expressing that apprehension. As
pointed out in the previous chapter, none of the comments made by the tutors significantly
contradict the perceptions expressed by their students in respect of this matter. The comments
made by 12 and I3’s tutors suggested that, in their opinions, those students’ already
satisfactory understanding of the substantive law did not appear to have been altered as a

result of their moot experience.
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On the subject of the “AAE” transformation of the students’ learning brought about by their
moot experience, reference should be made to the observations of 13’s tutor in respect of her
conversation with that student, in which she distinguished herself from the other members of
the group. While no comparable observations were made by I12’s tutor, this does not (as the
tutor points out) necessarily disprove that a comparable development may have taken place
in the case of that student also. The comments made by 14’s seminar tutor are also relevant
here insofar as the tutor observed that, in the seminars that took place after the student had
mooted, she was less likely to give incorrect answers to the seminar questions. This suggests
that, although no evidence is available to suggest any positive development in respect of the
student’s understanding of the law as a result of her moot experience, that experience may
have had an effect of heightening her appreciation of the need to make such positive
developments. A related development identified by the tutor is that of an accentuation in the
student’s ability to recognise when a potential contribution to a seminar discussion may be
inaccurate in nature, and to refrain from so making it, in a manner akin to that described by
the student as a recognition of the need during a moot to avoid making submissions that may

be legally inaccurate, notwithstanding that they may be “common sense”8>.

11’s transition to AAE Form of Learning

While it was not possible to triangulate the data by way of a comparable exercise in respect
of 11 and I5, some further observations may be made in respect of those students here, as in
their expressed perceptions of their moot experiences differs in key respects from those of the
other students involved in this Phase of the study. The distinction drawn between
“apprehension” and “comprehension” in Kolb’s terminology is significant when considering the
approaches to learning suggested in the perceptions expressed by |11 and I5. The perceptions
expressed by both these students in relation to their experiences of mooting suggest that the
process of their learning from this experience differs from that of the other students who took
part in this Phase of the study. The significant distinction in respect of these students appears
to relate to the way in which their experience mooting has affected what Kolb would term their
“comprehension” of the substantive law that underlies the process of the moot, whereas the
development of knowledge in respect of the other students predominantly concerns their
“apprehension” of the process of the moot. As Kolb points out®®, the theory of “two kinds of
knowledge” has been the subject of much philosophical discussion, involving several different
attempts at conceptual definitions. The conceptualisation and attempt at definition that |

consider most relevant to the situation presently under investigation is William James’
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distinction between “knowledge of acquaintance” and “knowledge-about”, the latter of which
James characterises as the capacity of an individual in relation to the subject of the knowledge
to “subject it to a sort of treatment and to operate upon it with our thoughts”®®’, which latter
description serves as an appropriate description of the understanding of the substantive law

involved in the moot reflected in the responses given by I1 and I5.

In respect of the interviews with |1 and 15, responses tending towards the Learning Mode
defined by Kolb as “Abstract Conceptualisation” (AC) are evident to a degree not present in
respect of the other students’ responses. Kolb describes this Learning Mode as involving
“thinking as opposed to feeling”, and characterised by “a concern with building general
theories as opposed to intuitive[..] understanding”®®. Such considerations are relevant in
respect of both students with regard to their interview comments to the effect that their
experience of mooting required them to accentuate their clarity of focus upon the areas of law
in question in order to express those submissions articulately and coherently, and at the same

time facilitated an understanding of and recollection of the points of law involved in the moot.

Also evident in respect of I1 and |15’s expressed perceptions to an extent not present in relation
to the other students is evidence of “Reflective Observation” (RO), a Learning Mode described
by Kolb as involving “understanding the meanings of ideas and situations by carefully
observing and impartially describing them”, “a concern with what is true or how things happen
as opposed to what will work” and involving “looking at things from different perspectives
and...appreciating different points of view”®°. Both 11 and 15, particularly the latter, displayed
evidence of this approach in their reflections upon how what they had understood the task of
preparing for the moot to involve, and the changes that took place in respect of their

perceptions of the moot and their own learning afterwards.

The tenor of 11’s observations suggests the presence of a much greater degree of
development in respect of his comprehension of the substantive law involved in preparing for
and participating in the moot than was evident from the interviews with 12, 13, and 4. These
responses still, however, tend towards a Form of Learning best categorised as “AAE”, insofar
as I1’s perceived changes to his own understanding were regarded by him as having been
activated by his physical involvement in the moot, and by the moot itself as a transformative

experience. It should be noted here that 11 remarked during the interview that he had never
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been to a court to observe a hearing in progress®®. This lack of any practical observation of
events closely approximating the experience of mooting will likely have had the effect that his
own participation in mooting resulted in a particularly potent “jog to thinking”2. 11’s comment
that the points of law that he was required to learn and memorise for the moot “will stay with
me”"%? evokes Walsh’s observation that moot experience enables a student “to obtain a grip
upon the question he is invited to tackle...which he is not likely to lose”®3. His overall
categorisation within Kolb’s Learning Style seems to fit best within the “Balancing Style”
category, which Kolb describes as “characterised by the ability to adapt” and balancing all four

Learning Modes®*.

I15’s transition to CAl Form of Learning

Conversely, 15’s expressed perceptions suggest that, for him, the most significant
development to have taken place as a result of the moots concerns his comprehension of the
law involved in the moot, particular in respect of his expressed reflections upon the changes
to the way in which he understood the law that he perceived to be necessary to make in order
to sum up effectively those points of law for the purposes of deploying them in courtroom
advocacy. Unlike the other students involved in this Phase, the most significant “discrepancy
requiring explanation”®® appears to be the reconceptualization of the student’s own internal
understanding of the moot, as opposed to the moot itself. This reflects what Kolb would
describe as the “Comprehension transformed by Intention” (“CAI”) Form of Learning. It is also
noteworthy that |15 places much less emphasis than the other students upon CE. As has been
noted, reflections involving this Form of Learning include “re-experiencing [a] situation as well
as the emotions associated with it"®%¢, Particularly of interest here is the observation that 15
appeared in advance of the moot to have experienced a particularly intense emotional reaction
to the task of moot preparation®®’, but that this point was not addressed at all in his post-moot
interview. The way that 15 appears in this respect to have “shifted” the “conceptual scheme”

whereby he has understood this experience®® may be a product of his own previous mooting
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experiences, or possibly a product of the ways in which he describes himself as having
mentally processed the severe personal trauma in his personal life. In any event, the lack of
emphasis upon CE as opposed to the other three Modes of Learning suggests a
characterisation of 15 as having a “Thinking Style”, which Kolb describes as “characterized by
the capacity for disciplined involvement in abstract and logical reasoning”®®, an accurate
description of 15’s perceived approach to the tasks of preparing for moots and other study
activities, in the light of his perceived experience of personal problems contributed to by a past

lack of discipline in relation to his studies®°.

Consideration of deviant cases (Phase 1)

Before considering the findings following the remaining Phases of the study, it is necessary to
apply the analytical inductive method described in Chapter 3 in order to determine whether it
is necessary to revise the “provisional hypothesis” set out at the end of that chapter. Having
drawn together the conclusions set out above, it is apparent that that hypothesis (that
participation in mooting helps students develop their understanding of the substantive law
involved) does not adequately account for three out of the five students observed. It is
therefore necessary to consider whether any of the students whose characteristics are not
exemplified by the hypothesis can be discounted for as being “deviant cases”, and on what
basis. At this stage, it is necessary to have regard to some characteristics that might be

obvious as being associated with certain of the three non-exemplified students:

1: Gender: The fact that both I3 and 14 were female gives rise to considerations of what
barriers may exist for female students with regard to mooting, this being a system of legal
training devised to train barristers at a time when only men were permitted to practise at the
Bar. The prohibition on women joining the Bar was only removed in relatively recent times8'?,
and recent research has suggested that the legal profession remains, for women, a hostile
environment®’2, Accordingly, any research into legal education would be incomplete without
consideration of what difference gender may have made towards a student’'s learning

experience, in the light of the feminist perspective that both the legal and education systems
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are ‘“institutions of patriarchy constructed to perpetuate male power’®’3, points that have
informed consideration of moot court practice in American universities®’* in particular.
However, as explained in the previous chapter, while the two individual female students’
perceptions of their mooting experience differ from those expressed by the male students,
they in turn differ in other respects from each other, as well as sharing a common factor — the
lack of apparent perceived benefit to understanding of the substantive law — with a male
student (12). Accordingly, the treatment of such cases calls for a more nuanced approach than

discounting them based upon gender alone.

2: Nationality: The extent to which the experience of mooting can differ for students based
upon their ethnic or national origin has been noted®”®.The participants in this study were not
asked to identify themselves based upon such criteria, but 14 voluntarily stated that she is an
international student. 14’s interview responses, as well as those of her seminar tutor, clearly
set out factors relating to language and cultural barriers distinguishing her experience of
studying law from that of “home” students. These factors can be legitimately regarded as
having affected her experience of mooting. However, as | will explain in the next Phase when
considering 16 (another international student), the effect of these factors cannot accurately be
described as common to all international students, as the ways in which these two students
appeared to have experienced their effect cannot be adequately explained solely on the basis

of their being international students.

3: Presence of an opposing team: Notwithstanding 12’s assertions that the experience of the
moot was for him an incomplete one due to the lack of an opposing team, and the
accompanying implication that his case can be discounted for on this basis, this factor alone
cannot serve to discount for his case due to (a) the participation in the same moot of 11, whose
perceptions differ greatly from his in this regard, and (b) the expressed perceptions of I3 and
14, in whose moot there was an opposing team (albeit only one member of which in fact took

part in the moot).

4: Divergence in Learning Styles: A comparison of the deviant cases shows that they all
appear to adopt the Initiating style of learning, as opposed to the styles adopted by the

students whose characteristics are exemplified by the provisional hypothesis. It could,
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therefore, be argued that the deviant cases can be discounted on this basis. However, Kolb’s
conception of a Learning Style is such that it is a description, not a cause, of an individual’s
approach to learning®’®. Accordingly, it would not be appropriate to discount these cases upon
that basis, given that the nature of an approach to learning, conceived of from a constructivist
stance, is such that it will develop over time as a result of the individual’s continually changing
perception of their own understanding, as opposed to the positivist position that an individual’s
understanding is the product of a reaction to their external environment®”’. As will become
apparent, the Learning Styles demonstrated in this Phase of the study by the participants did

not remain static throughout the other Phases.

As none of these obvious reasons serve to discount for the deviant cases represented by
these students, it is necessary, therefore, to consider what conclusions can be drawn from the
findings of the other Phases of the study, in order to attempt to identify a way in which the

hypothesis can be modified to account for these deviant cases, or to discount them.

Analysis of findings following Phase 2

16 — Dominance of AAlI Form of Learning

When considering the findings from Phase 2 of the study, it is appropriate to make a distinction
between the findings relating to the student who had not taken part in Phase 1 (16) and those
students who had (I1, 12, and 14). In I6’s case, the strong focus in her responses upon the
physical experience of the moot itself, and the importance of courtroom dress and procedure,
suggest that for her, the dominant Learning Mode appears to be CE. This is particularly
apparent when compared to the responses given by the other students in this Phase, in
respect of whom there is much less of a CE emphasis. To an extent, this can be attributed to
this being 16’s first moot, and comparisons drawn with the responses given by the participants
in Phase 1. However, it should be noted that the degree of emphasis in 16’s responses upon
CE, as opposed to the other Learning Modes, is much greater than that which took place in
the Phase 1 interviews. Although some RO is present in 16’s responses, the reflections tend
to focus primarily upon elements that 16 considered to be absent from her moot participation,
such as her not conducting sufficient relevant legal research, or a perceived lack of
participation in the moot, as opposed to her reflecting upon what she in fact did with a view to

making changes in the future.
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An explanation - more plausible than the fact that it was her first moot- for this bias towards
CE appears from the interview findings overall to be that for 16, the physical experience of the
moot exerted a particularly powerful valence®’®. As pointed out by Lewin®’®, the effect of a
valence can be both positive and negative. This appears to have been the case for 16 in
relation to her moot experience, in that it appears to have been both positive in its effect of
“transforming”8® her perception of understanding law, and negative in terms of its effect of
creating an irruption in her approach to studying law that she appears to have found difficult
to adjust to. The “powerful mix of elation and terror” that students are subjected to by taking
part in a moot has been recognised by research elsewhere®®!, and this seems to have been

apparentin 16’s case.

The Form of Learning most evident from 16’s interview findings appears to be “apprehension
transformed by intention” (AAl), which is described by Kolb®? as involving a combination of
RO and CE in order to effect a transformation upon the learner’s apprehension of the subject
matter by way of a reconceptualization of their own understanding. This is evident in I16’s
recognition of the effect upon her moot experience of the perceived gaps in her own legal
research, and recognition of the need to fill these gaps when preparing for subsequent moots
in order to make a difference to the character of that experience®®:. Also apparent is 16’s
perception of an increased level of difficulty in preparing for a moot, as opposed to a seminar,
which she recognises as a change in her own approach brought about by her involvement in

this moot.

I6’s perceived stance on the overall character of her learning experience appears to typify
Kolb’s “Imagining Style”, described as “characterised by the ability to imagine possibilities by
observing and reflecting on experiences”84. At this point, it is appropriate to acknowledge the
extent to which 16’s personal experiences (which she acknowledges as having motivated her
decision to study law®®°) may have affected her involvement in mooting. It has been recognised

that the inevitable anxiety provoked by taking part in a moot, and the need to temper that
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anxiety by exercise of the “critical detachment from personal commitment” 8¢ expected of
courtroom advocates, combined with “the stress of competition” and “other factors in a
mooter’s personal life..may trigger a psychological state that is beyond their capacity to
manage”®’. This may have been so for this student, although it is impossible to arrive at such

a definitive conclusion

Of relevance here, as with 14, is the fact that 16 is an international student who speaks English
as a second language. The significance of such a factor has been noted elsewhere®?8, with
reference made to the linguistic distinction between “basic inter-personal communicative
skills”, and “cognitive-academic language proficiency” (“CALP”), proficiency in which latter
attribute students speaking English as a second language may be slower to develop than
native English-speaking students®°. This, also, is likely to present a barrier to the

understanding of law generally, as well as specifically within the context of the moot.

As was the case in Phase 1 for most of the students, there is no explicit or implicit
acknowledgement of a change in respect of 16’'s comprehension of the substantive law having
been effected by her participation in the moot. The comments made by |6 suggest an intention
to develop further to this end her apprehension of the law and legal studies brought about as
a result of her moot experience. However, as stated in the previous chapter, she did not take
part in any further moots. The reasons for this are not clear, but they appear to have been
brought about by new or existing personal factors. It would be futile to attempt to dwell upon
what transformative effect any such hypothetical moot may have brought about, but it should
be acknowledged that cognitive or affective barriers have, in the case of this student,
prevented the occurrence of any such potential transformation. | will expand upon these points

below after considering the other students who took part in Phase 2.

11’s transition to AAl Form of Learning

In the case of 11, the distinction between his experiences of mooting in Phase 2, and Phase 1
appears to be the evidence of a much greater degree of RO upon his experience of mooting.
This appears to have been contributed to by his preparing initially to represent the party that
he was not instructed to represent, and the need to alter these preparations at short notice.
As a consequence, |11 was required when preparing the “correct” moot argument to reflect

upon the points that he had previously argued against. Mooting “off-brief” in this way is not
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common practice in English university moot competitions, although it is in the United States.
The practise has been criticised on the basis that it leaves students with a distorted impression
of real courtroom practise®®. Such criticism has been rebutted on the basis that the practise
“will help students develop the useful habit of carefully analysing all sides of an issue before

developing a final argument”®9?,

In the case of 11, the effect of the (albeit accidental) implementation of this practise seems to
have had the effect of a particularly vivid “discrepancy requiring explanation®®2. While the
nature of this experience appears to have influenced heavily I1’s references to the CE learning
mode in his interview reflections, its more noticeable impact is that it has increased
considerably the extent to which he was required to adopt the RO Learning Mode in order to
attempt to make sense of his experience by considering it from the perspective of both parties
to the moot. Of particular significance for 11 appears to have been the outcome of the moot,
at which point the judge decided the points of law against the party that he had originally
prepared to argue in favour of, but ended up arguing against. The practice of “off-brief” mooting
has been described as an example which “starkly illustrate[s]” the “incommensurability of
values” 8% required of a courtroom advocate, and the mental processing exercise carried out
by 11 in attempting to rationalise his own sense of the “right” outcome of the moot, in
accordance with his duty to represent his client, seems to have been particularly effective in

challenging his understanding of the way in which case law is decided.

Of particular attention is 11’s observation that the moot was for him the most “interesting and
engaging”®®* experience that he had encountered during his legal studies to date as a result
of his coming as a result of his moot preparation to empathise with his fictitious client. This
raises an important point, in the context of those referred to in the authorities highlighted
above, as to the seemingly contradictory purposes of the use of mooting as a “legitimate
teaching tool”®% for undergraduate students to learn about the substantive law, as opposed to
its being used as a vocational training exercise for aspiring lawyers. The evidence of I1’s
experience suggests that in respect of the former purpose, the degree to which the mooter

can empathise with their “client” makes for a richer learning experience, whereas in respect of
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the latter purpose, this same factor can detract from the “incommensurability of values”®% cited
above as being an important aspect of professional legal training, which has been likened in
this respect to “teaching paid assassins to aim better’®®” . This in turn evokes the argument
that the role of a “liberal legal education” is “not aimed at preparing students for a particular

job or profession”98, | will expand upon this point in the final chapter of this thesis.

Although 11 comments that this particular moot experience helped him to better understand
the law involved in the moot®®®, the tenor of his responses suggests that, overall, the AC
Learning Mode prevalent in this respect in his first moot is less dominant on this occasion.
Rather, the trend is towards the two Modes referred to above, as well as AE. This latter Mode
is demonstrated in 11’s expressed concerns as to the extent to which he considered his
performance in this moot to have developed as a consequence of his experience in his earlier
moot as well as the adaptations to their moot preparation made by himself and his partner. 11
also highlights as an important aspect of this moot his own readiness, based upon his
perceived growth in confidence following his first moot, to actively experiment when making
unscripted submissions in response to the judge’s interventions (or, as he puts it, to “wing

it"00),

Overall, the predominant Learning Style demonstrated by I1 in this moot appears to be the
Experiencing Style (“‘characterised by the ability to find meaning from deep involvement in
experience™), and dominant Form of Learning the AAl form. At first glance, with regard to
the philosophical concept that one “ascend[s]” beyond “knowledge of acquaintance” to
“knowledge-about™°? (these latter concepts being equivalent to Kolb’s “apprehension” and
“‘comprehension” respectively) this may appear to be a retrograde step in I1’s learning
process. However, regard should be had to the concept of experiential learning as a spiral®,
whereby the transformation of learning that takes place with each experience “describes the

course of...learning and development”®4. A conclusion can be drawn that the experience of
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this moot in fact represents a progressive step in 11’s experiential learning development, and
that transformation of the comprehension of the law involved may have played more of a

dominant role in further moots.

12’s transition to CAl Form of Learning

The operation of the experiential learning cycle is apparent in Phase 2 also in the case of 12,
where the CE mode that dominated his reflections upon his initial moot is much less apparent.
His comments in his interview draw to a greater extent upon the other three Learning Modes.
His perceptions of the positive effect in this moot of the practical application of his experience
in working as a team, as well as with regard to his personal growth in confidence between the
two moots causing him to feel better able to state his points clearly, suggest the importance
of AE. However, more prevalent in 12’s perceptions of this moot are the RO and AC modes.
The former is evident in 12’s reflections upon his perceived necessity to reflect upon the
submissions likely to be relied upon in this moot in order to advance either party’s case, which
for 12 is particularly relevant to this moot due to the presence of an opposing team. The latter
mode presents itself in 12’s descriptions of the efforts that he made to understand the points
of substantive law in order to argue these effectively in the moot, these being points that he
had not previously made significant efforts to comprehend, due to their not forming part of his
Criminal Law exam®. Accordingly, the CAl Form of Learning is evident in 12’s approach, which
fits Kolb’s category of an “Analysing Style” (“characterised by the ability to integrate and
systematize ideas through reflection” °°®). 12’s account represents the clearest example in this
study of the practical operation of the experiential learning process, whereby “reflections are
assimilated and distilled into abstract concepts from which new implications for action can be

drawn”®%7,

14’s transition to AAl Form of Learning

As was the case with 11 and 12, I4’s expressed perceptions of this moot are influenced by
comparisons between her experiences of this moot and of her previous moot, both with regard
to her preparation for the moot, and her involvement in the moot itself. Although she expresses
some strongly negative views (which | will refer to below) about some aspects of this
experience, her interview also includes positive reflections upon this moot. These draw upon
the RO and AE Learning Modes, primarily in relation to the ways in which the experience of

her first moot has facilitated her capacity to amend the approaches that she adopted in the
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first moot, and reflect upon what she has learned from those experiences. This can be seen
in operation most clearly in relation to the changes that she describes®® making to her moot
preparation, specifically with regard to meeting her teammate and to researching case law, as
well as in respect of the moot performance itself, wherein she describes how her
assimilation®® in relation to this experience assisted her ability to understand and respond to

the points made by her opponents.

As with 16, 14’s dominant Learning Mode appears to be AAIl. Her transformative learning
experience in respect of this moot as opposed to the previous one appears to have been
characterised by her apprehending by way of her reflections of, and experimentation based
upon, her assimilation and accommodation®® of her previous experiences in order to effect a
greater understanding of the tasks necessary to participate in a moot. However, there is an
absence of evidence in respect of her comprehension of the relevant points of substantive law
having developed. This focus upon apprehension rather than comprehension is evident in 14’s

emphasis in her interview of the perceived importance of avoiding inappropriate language °.

Overall, the predominant Learning Style demonstrated by 14 in this interview is the Imagining
style. This is particularly apparent in respect of the negative views expressed in her interview,
focussed upon the difficulties that she experienced in working with her partner, which
demonstrate a strong influence of the CE learning mode. The personal impact of this
experience figures heavily towards the end of the interview, at which point 14’s frustration and

anxiety is evident as a result of her “reexperienc|ing] the situation as well as the emotions
associated with it"9'2, 14 suggests at one point that these emotions have given her cause to
consider taking no further part in this study. Ultimately, 14 and 16 did not take part in the final
organised moot. The reasons for this can only be speculated upon, although the likely impact
of the difficulties expressed by 14 cannot be ignored. It is evident, however, that a degree of
experiential learning development has taken place in 14’s case, albeit not of the same
character as occurred in relation to 11 or I2. Whether further moot involvement might have
facilitated any such development is, again, only speculation, but the roles of affective and
cognitive barriers in impeding any such potential development in 14’s case must at least be

acknowledged.
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Consideration of deviant cases and revisions to preliminary hypothesis (Phase 2)

Having positioned within experiential learning theory the perceived experiences of the
students involved in the first two Phases of the study, it is appropriate at this stage to attempt
to identify any satisfactory explanation for the deviant cases presented thus far. As explained
above, the significance of Phase 2 lies in the evidence of the experiential learning process in
operation in order to exemplify the hypothesis in the case of some, but not all, of the student
participants. While there is some evidence of that development in the cases of 14 and 16, and
that the pedagogical effect of that development may well be positive, the principal conclusion
in respect of these students (as with 13 in Phase 1) that may be drawn based upon the
evidence presented is that their perceived learning experience was “of a different kind”®*® from

that which they had experienced elsewhere in their studies.

Accordingly, it is necessary to attempt to identify any unifying theme that might suffice to
explain the deviant cases involved in this study thus far. If anything, that appears to be the
presence of cognitive or affective barriers to learning. The presence of affective barriers in the
case of I3 is evident in respect of her reaction to her personal circumstances, as well as her
interpersonal difficulties in working with her partner. This latter factor is apparent also in the
cases of 14 and (based upon the comments made by 14, and in her decision to withdraw from
the study®) 16. Also evident in the case of these students are cognitive barriers impeding the
comprehension of substantive law by way of either intention or extension as a result of the
moot experience. These barriers may be due to lack of CALP, or may be a consequence of
the affective barriers obstructing effective teamwork to the extent necessary for these students
to develop such comprehension. In the case of 12, it is necessary to consider whether this
characteristic describes his position following Phase 1. While there is no evidence in his
expressed perceptions following that Phase of any affective barriers arising out of either his
personal circumstances or his working relationship with his moot partner, 12's focus upon
apprehension rather than comprehension in this study may be due to cognitive barriers
preventing the development of the experiential learning process for him at this stage. It is not
clear from his interviews precisely what form these barriers may have taken, but there is some
suggestion in both of his interviews, triangulated by the interview with his seminar tutor, that
they may be due to a lack of confidence, manifesting itself what has been defined as

“intellectual anxiety”'® whereby a moot participant lacks confidence in “presenting a complex
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cognitive argument™!®, The impact of this factor, it has been noted, can be reduced by “close
analyses of the cognitive content of the mooter’s argument”*’. This appears to have been the
case for 12, as suggested by his description of the additional preparatory work undertaken by
himself and his partner in order for them to prepare their moot submissions. The consequent
effect of this, it may be submitted, has been to facilitate the progression of his perceived
understanding of the substantive law to a degree of comprehension not previously attained. It
is submitted that further moot experience might have effected a similar transformation in

respect of the other deviant cases.
Accordingly, my revised hypothesis is as follows:

The experiences of preparation for, and participation in, mooting, will effect a positive
transformation of a student’s apprehension of the way in which case law is decided. These
experiences can also effect a positive transformation of a student's comprehension of the
substantive law involved in the moot. However, the student may encounter cognitive or
affective barriers that impede this transformation. The experience of participation in additional
moots may enable the student to overcome these barriers, and thereby effect this

transformation.

I will now consider the findings relating to Phase 3 in order to determine whether itis necessary
to make any further revision to this hypothesis in the light of the findings from that Phase of

the study.

Analysis of findings following Phase 3

I5’s transition to CAE Form of Learning

I15’s expressed perceptions in respect of this interview draw less upon the actual experience
of the “moot” that preceded it and more upon his observations of the differences that his
experiences of mooting have made to his understanding of substantive law, as well as the
ways in which he has accommodated his moot involvement into his personal life and the
consequent benefit that he perceives himself to have derived from this. This demonstrates a
particular dominance of the AC and AE Learning Modes in respect of the ways in which 15 has
conceptualised his learning substantive law by way of his moot experiences as a vehicle for
facilitating development in this respect, and in doing so implemented the CAE form of learning.

This suggests a further demonstration of the experiential learning cycle®® in practice, whereby
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I5 has drawn upon his reflections of his prior moot experience to reconceptualise his
understanding of the substantive law, and to actively experiment by using this in practice. The
shift in terms of Learning Style is to the “Deciding” style, which Kolb describes as
“characterised by the ability to use theories and models to decide on problem solutions and
courses of action”°. This ability can be seen in practice in respect of 15’s explicit discussion
of his adaptation and application of his moot preparation in order to ensure a perception of

sufficient comprehension to prepare for assessments.

Revisions to preliminary hypothesis (Phase 3)

It is now necessary to consider whether these conclusions necessitate any further revision to
the provisional hypothesis set out above. 15’s case does not demonstrate, on the face of it,
any characteristics of a deviant case in respect of the hypothesis as presented. However, it is
necessary to consider one important factor that arises in relation to I15’s participation in this
study. This relates to his personal circumstances, both in respect of his preparation for the
Phase 3 moot as explicitly discussed in this interview®?° and as the stated reasons for his non-
participation in Phase 2%, Clearly, these circumstances presented what | have referred to
above as affective barriers to moot participation for 15. However, 15 appears not only to have
“‘overcome” the difficulties presented by these circumstances, but to have in fact implemented
them as part of the experiential learning process. It is, therefore, appropriate in this context to
draw upon Piaget’s theory of knowledge as based upon the “continuous construction of new
structures™??, and revise the hypothesis, in the light of 15’s experiences, to refer to the
dismantling of these barriers, and their reconstruction as components of the constructed

learning experience.
The last sentence of the above hypothesis, therefore, should be revised as follows:

Further moot participation may enable the student to dismantle and reconstruct these barriers

into an integrated part of the transformative learning experience.

Summary of analysis

In the last two chapters, | have set out my response to Objective 5 by explaining the two stages
whereby | have analysed the data that | have obtained from this study. These have culminated

in a final hypothesis to be applied in order to answer the research question posed at the start

919 jbid p145

920 15 second interview op cit

921 Email from 15 to Ross Fletcher, 14" February 2019
922 Piaget op cit p91
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of this thesis, and thereby help to understand how mooting can be used as a method of
teaching substantive law in higher education. In the final chapter, | will respond to Objective 6
by setting out the contributions that this study makes to the practice and theory of legal

education, and the final conclusions to be drawn from this thesis.
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CHAPTER 6:

CONTRIBUTIONS AND
CONCLUSIONS

In the final Chapter of my thesis, | will fulfil Objective 6 by setting out the conclusions that |
have drawn from the findings that | have set out in the last two chapters. In doing so, | will
explain how | consider my research to have made contributions to the understanding of
practice and theory that underpins the principal research question (“How do students’
experiences of, and approaches to, mooting, affect their learning of substantive law and

understanding of the law?”) that | have aimed to answer in this thesis.

Contribution to Practice

I am of the view that the research | have carried out makes an original contribution to teaching
practice. This is apparent from the ways in which this research fills several of the gaps that |
identified at the end of Chapter 2 as existing in the existing literature relating to empirical

studies of mooting in higher education.

First-year student experience of learning the law

One such gap exists in respect of the failure of the existing literature to address the specific
experience of mooting by first-year English law students. As explained throughout this chapter,
my research has focussed upon this particular experience, and culminates in a range of
findings in respect of how the experience of mooting is perceived by the students involved to
differ from the other learning experiences in which they are engaging during their first year of
studying law. A significant finding in this respect concerns the emphasis placed by several
students®?® upon the formal courtroom vernacular required of students taking part in the moot
in order to comply with courtroom procedure, which involves terminology and forms of address
different from that adopted during seminars, which differ again from that used in students’
everyday conversation. Similarly, particular emphasis was placed upon the value of the moot

by reference to its narrative format, which one student described as a format conducive to

923 12, first interview, 27" November 2018; 14, first interview, 27" November 2018
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learning the law involved, and which he would be deploying in order to adapt his other

strategies for learning and revising points of law®*

The research contained within my study can be distinguished from the existing literature in
this area by the degree to which it focuses upon the relationship between the student
participants’ perceptions of their understandings of substantive law, and the perceptions of the
same students by their seminar tutors. This is of particular relevance in respect of a student
who expressed a perception of an adequate pre-moot legal understanding, support for which
was given in the observations of that student by his seminar tutor®?®. Similarly, the qualitative
research that | have carried out identifies tutor observations as to their perceptions of the
depth®® or lack of depth®” of legal understanding demonstrated by their students in order to
explore how these factors can inform team dynamics and thereby affect the learning

experience of the moot.

The perceived effect of the adversarial character of mooting

A further distinctive feature of this research is its identification of the different approaches and
perceptions of students, even within a moot partnership®?, to the adversarial nature of
mooting, and the extent to which the learning experience of mooting can be informed by the
presence of an opponent, and the nature and content of the submissions made by that
opponent®?®, This highlights as a particularly beneficial aspect of the moot experience the
effect upon a student's own motivation of a perceived greater degree of competence in
advocacy on the part of a moot opponent®®°. Related to this is the perceived benefit for a
student lacking in understanding of the relevant law in obtaining access to an example of good

practice through a moot performance by an opponent more adept in this respect®.

An additional identified benefit is the positive impact upon a student’s self-confidence that can
be brought about due to that student’s reflection upon their own ability to adapt their

submissions during the moot, which was perceived to arise here®3 in the case of a student

924 11 second interview, 18" February 2019

925 |oc cit; T1 interview (12), 6" December 2018

926T2 interview, 10" December 2018

927 T1 interview (14), 11t December 2018

928 11, first interview, op cit; 12, first interview, op cit

929 |4, first interview, 27t November 2018; 15, first interview, 28" November 2018
930 14, first interview, op cit

931 |oc cit
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previously identified as lacking in confidence in applying legal understanding by both himself
and his seminar tutor®®3, That student’s self-confidence was perceived in turn by him to have
made more of an incremental increase following his second moot®**, particularly in respect of
the amendments that he and his partner had had to make to their submissions due to their
preparing the case for the incorrect party to the moot®®, and to his own description®3 of his
adaptations that he made to his processes of case preparation in between the two moots.
Conversely, the research highlights as a potential effect of the moot experience (specifically,
the student’s identification of the detrimental impact upon the moot of submissions that are
legally inaccurate®®’) a reduced level of confidence in making inaccurate contributions towards
seminar exercises, with a perceived consequential increase in accurate application of legal
understanding®38.Also of interest is the fact that the interviews contain limited reference to the
outcome of the moot as having had any effect upon the students’ learning experience,
suggesting that concerns as to benefits to learning being outweighed by any disappointment
involved in “losing” a moot may be misplaced. If nothing else, this research provides an
example that contradicts the trend of media depictions of the current generation of students

being resistant or hostile to criticism of their world view®3°.

The perceived effect of the judge’s feedback

Related to this is the perceived benefit of the feedback available arising out of the judge’s
post-moot comments, upon which two of the students®? placed specific importance. Similar
importance was attached by another student in his second moot of his experience of having
had questions put to him by the moot judge in his previous moot, which experience he states
enabled him to adapt a greater degree of flexibility in deploying his prepared submission®*.
He also attached particular value to the experience in a later moot of answering the questions

put by the moot judge, recognising this exercise (irrespective of its content) as a way of

93312, first interview op cit; T1 interview (12) op cit

93412 second interview op cit

935 jbid

936 jbid

937 14 first interview op cit

938 T1 interview (14) op cit

939 See Mount, H. (2015) “It's time to say No to our pampered student emperors” The Daily Telegraph,

29t December. Available at https://www.telegraph.co.uk/education/educationopinion/12073349/Its-

time-to-say-No-to-our-pampered-student-emperors.html [last accessed 9th March 2021] for a

representative example.
940 15, first interview op cit; 16 Interview, op cit

94111, second interview op cit
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developing a transferable skill®*?. These perceptions emphasise the peculiar nature of mooting
as a form of experiential learning that implements an element of didactic learning, which
feature is not given much attention in the existing literature, but without which (from the
perspective of at least some moot participants) the moot would be considerably less rich as a

learning experience.

The perceived effect of extraneous factors upon the moot experience

My research is also distinguished by its focus upon the students’ own perceptions of how their
experiences of mooting can be significantly affected by the pressure brought about by factors
extrinsic to the moots in which they are involved, as well as factors arising during the moot.
Such factors include the potential adverse impact of a negative relationship between moot
partners®3, particularly when viewed alongside the finding in respect of a student in such a
relationship (following triangulation) that a positive group working environment appeared to be
perceived not to be of great significance towards effective seminar participation®, as well as
the positive motivation in respect of student learning that can be brought about by a desire to
make individual submissions in such a way as to “do justice” to work prepared as part of a
group®®. The research also identifies the impact upon a student’s mooting experience that
extrinsic factors can have. In the case of one student, her degree of emotional investment in
her decision to study law may have been a factor contributing to her difficulty in working
effectively as part of a team with her moot partner®*. Conversely, there is evidence that such
factors can have a positive influence upon the moot experience. This is particularly relevant
to two students who describe themselves as having been motivated to study law by their
experiences of dealing with upsetting personal experiences®’. Based upon their perceptions
as expressed in their interviews, these students appeared to have perceived themselves as
having obtained the greatest benefit of the students interviewed in respect of their
understandings of substantive law, a point which is of particular relevance in respect of one of
the students, who describes his moot experience as having enabled him to acquire an
understanding of the points of law that he “[will not] need to revise...because I've used it in

that situation it'll be with me”®*8. Moreover, the other one of these two students describes

942 15, second interview op cit

943 13 interview op cit; 14, second interview, 19" February 2019
944 T2 interview op cit

945 |1, first interview, 26" November 2018

946 16 interview 20t February 2019

947 |oc cit; 15, first interview, 28" November 2018

948 |1 second interview op cit
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himself in a later interview®¥® as continuing to be affected by personal difficulties, but also
continues to express his perceptions of mooting as the most effective method of providing a
focus upon the study of law, as well as respite from his personal concerns. The dualistic nature
of the pressures involved in mooting is an important point for anyone intending to make use
of mooting as a teaching tool, particularly in respect of students with similar personal
circumstances.

Also of significance in this respect is the impact of cultural and language barriers (which | have
triangulated in this study by interviewing the seminar tutor for one of the students for whom
these are relevant concerns®?) and the potential, brought about by the degree of personal
involvement necessary for effective moot preparation, to activate an emotional reaction to the

moot environment, with consequential detrimental impact upon the learning experience®?.

Perceived positive impact upon understanding

A final distinctive feature of this research is the explanation given by the students involved,
including some for whom the overall experience was perceived to be negative®?, for their
perception of the moot as having had a positive impact upon their understanding of the law
involved. Particularly of relevance here is the expressed perception that the tension exerted
by the moot in respect of the points of substantive law involved contained a positive valence
that would subsist after the conclusion of the moot®3. | submit that these findings are of
particular interest when considered in the context of the body of theoretical work which
underpins them, the contributions made thereto by my research | shall go on to describe in

the next section of this chapter.

A final contribution to practice can be seen in respect of the comments made by I1 relating to
the opportunity provided by the moot experience to empathise with his fictitious client. These,
| submit, present a strong argument for the potential deployment of mooting in undergraduate
legal education to facilitate an affinity on the part of students with the ethical dimension of legal
practise. It has been claimed®* that preparation of students for legal practise is not the proper
role of “a liberal legal education”. However, it has been argued forcefully elsewhere that

because a legal education is a prerequisite to a career in legal practice, for those students

949 15, second interview, 28" May 2019

950 T1 interview (14), 11t December 2018
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952 13 interview op cit
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who intend to practice law, the tuition in ethics required in English legal education as part of
the professional skills training courses required by the Bar and the Law Society “leave[s] future
practitioners without the foundations for reflective judgment’, as they “focus primarily (and
uncritically) on...disciplinary rules”, and as such “leave[s] future practitioners without the
foundations for reflective judgment”®°. The experience of |11 provides an example that can be
drawn upon to infer that integration of mooting into an undergraduate degree programme can
not only facilitate the development of the analytical and public speaking skills beneficial to
careers in the law and elsewhere, but may also afford an opportunity for students to “discover
[ethical] problems, rather than hav[e] them spoon-fed” and thereby facilitate “optimal

learning”®°® of those same ethical issues.

Contributions to theory

The role of mimesis in student understanding of the law

An important point arising out of my research relates to the application to the environment of
learning law of the opportunity to empathise with a construct representing a lay client, and
thereby attempt to gain a greater degree of comprehension of the point of law as it affects that
person. This was perceived to be particularly important aspect of the moot by one of the
student participants, and one which he perceived to make the moot experience “far more
interesting and engaging than any other kind of learning experience”®’. Further evidence of
this facet of mooting can be seen in operation in respect of another student’s description of
the transposition of the technique of having regard to the submissions made on behalf of both
parties to a moot, which he identified as necessary to make persuasive submissions on behalf
of the party that he had been instructed to represent in the moot. The student describes himself
as having acquired by way of this technique a greater degree of confidence and aptitude in
discerning the salient points of case law necessary to obtain a satisfactory result in his

Contract Law exam?®8,

955 Duncan, N. J. and Kay, S. (2010). “Addressing Lawyer Competence, Ethics, and

Professionalism” in Bloch, F. S. (ed.) (2011) The Global Clinical Movement: Educating

Lawyers for Social Justice. (pp. 183-195). New York: Oxford University Press, p186, quoting

Rhode, D (2003) “If Integrity Is the Answer, What Is The Question?” 72 Fordham Law Review 333, p340
96 Duncan and Kay loc cit

957 11, second interview, 18™ February 2019

938 15, second interview, 28" May 2019
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The research also contains evidence, as demonstrated in the case of another student, of how
an understanding of points of substantive law can be transformed®?® by the requirement
imposed by involvement in a moot to prepare persuasive submissions in respect of those
points®®. It should be noted that evidence of a similar perception was not apparent in respect
of this student in his first interview®?, nor by his seminar tutor in an interview following the first
moot in which this student participated®?. It was also not apparent in respect of another
student participant in an interview following her only moot®? or by that student’'s seminar
tutor®®4. This, in my opinion, provides highly persuasive evidence that, in at least some cases,
the theoretical benefits of learning by role-play can be applied to derive practical benefits for

learners.

Application to moot practise of experiential learning theory

My research can be distinguished from the extant literature on this subject by reference to its
explicit focus upon the application to the process of mooting of experiential learning theory, in
its form as developed by David A.Kolb, as well as the theoretical foundations for this theory
drawn upon by Kolb. This is demonstration by the operation of a “system in tension” in
respect of the rapid dissipation of the pre-moot disagreement between I5 and 14. The theory
is also evident in respect of the Forms of Learning adopted by the student participants, which
differ depending upon the approach towards the learning experience adopted by the student
participants. For example, the “Comprehension transformed by Intention” (“CAI”) Form of
Learning adopted by I5 describes the way in which he perceives his learning to have been
brought about by his reconceptualization of the nature of the moot, rather than his physical

involvement in the moot.

The contribution made by this study to the body of literature on experiential learning theory is
evident also in the Learning Modes demonstrated by the students, which in Phase 1 of the
study, and (particularly strongly) in the case of 16 in Phase 2, draw heavily upon the mode
described as “Concrete Experience”, described by Kolb as typified by “feeling as opposed to

thinking™®®. A tendency towards the “Active Experimentation” Learning Mode is also evident

959 Kolb op cit pp63-5

90 12, second interview, 18t February 2019
961 12, first interview, 28" November 2018
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in this Phase of interviews, as the students go on to describe their perceived benefits of
involvement in the moot irrespective of its outcome, typifying the moot as a “discrepancy
requiring explanation”’. The study illustrates that it should not be assumed that evidence of
engagement with the full experiential learning cycle will be apparent in the case of all
participants in a moot, or indeed any learning experience. This is exemplified in that, while the
“Reflective Observation” Mode of Learning is present in the cases of some®®8 of the
participants in this phase through their reflections upon their understanding of the relevant
substantive law both before and after the moot, such evidence was not present for the other
participants in this Phase, nor in the case of 16 in Phase 2. These latter two modes are,
however, clearly demonstrated in Phase 2 in the case of 14%°, suggesting that, in the cases of
some learners, multiple instances of the same kind of learning experience may be necessary
for that learner to engage fully with the experiential learning cycle. It is also of relevance that
in 11’s second interview®’°, he goes on to demonstrate an even stronger engagement with the
RO Learning Form. This is a likely combination of his repeated exposure to the moot as a
learning experience, and the particular change to that experience brought about by his being
required (by accident, rather than design) in that moot to “moot off-brief’. While this practice
has been criticised for lacking realism®’?, its having made a significant contribution to the
experiential learning process for at least this student suggests that a case can be made for its
more widespread use as a learning method. In I5’s second interview®’?, the operation of the
experiential learning cycle is present also by reference to that student’s greater focus upon
the “Abstract Conceptualisation” and “Active Experimentation” Learning Modes than in his
previous interview in respect of the ways that he considers his moot experiences to have been
accommodated into his personal learning methods, and personal life generally. My research
can also be used to inform the body of literature on experiential learning theory in that | do not
attempt to construct evidence of learning by experience in every case examined, but instead
identify cases (specifically, 14 and 16) where this does not appear to have occurred, and
provide theoretical explanations for why such a transformative effect does not appear to have

taken place, as well as arguments for how such an effect might be realised.

The research demonstrates the ways in which the Learning Styles defined by Kolb can be

used to describe the learning processes engaged in by student participants in a moot. This

%7 Dewey, J (1933) supra fn 845
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can be seen in respect of some of the barriers that the students perceived themselves to have
experienced- for example, in relation to the Initiating Style demonstrated by several of the
students taking part in the first moot®”® and the Imagining Style demonstrated by 14 in her
second moot®’4, and by 16 in her only moot®’®>. My research demonstrates how the learning
style adopted by a student can be a consequence of the relationship between the student and
their moot partner, as seen in one student’s evocation of perceived negative aspects of this
experience®®. This factor is also demonstrated to inform the basis whereby the student
learning process can be understood, constituting as it does a perceived affective barrier to

learning®’’.

It can also be seen through this research that that a Learning Style, rather than being a fixed
personality trait, is a mutable concept that can change with the different experiences of the
students. This is relevant when considering the perceived learning and experiences of the
student participants in the study who mooted more than once, and particularly so in respect of
12, who in his second interview®”® describes perceptions that accord with the adoption of an
“Analysing Style”’® through the adoption of an “Comprehension transformed by Intention”

form of learning.

Understanding the interplay between student learning and moot practise

A further relevant contribution to experiential theory is the explication through this research of
how a student’s perceived learning benefit from mooting can be informed by that student’s
personal accommodation of mooting into the fabric of the student’s personal life®°. This can
be seen in the reflection by one of the student participants upon her having experienced in a
moot the perceived detrimental effect of making a submission that lacked legal foundation,
and the subsequent perception by her seminar tutor of an effort by the student to develop her
practice as a learner in the light of this experience®!. Similar comments demonstrating what

Kolb describes as “Apprehension transformed by Extension”®®? were made in interviews with

973 12, first interview, op cit; 13, interview op cit; 14, first interview, 27" November 2018
974 14, second interview op cit
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the seminar tutors of other student participants®3. A similar phenomenon is apparent in

respect of 15, which observation is described below.

A further example of the theoretical significance of this study can be seen in respect of the
learning development experienced by two of the student participants®®* through engagement
in mooting in an apparent perceived transition in their understanding of the substantive law
involved from “apprehension” to “comprehension”®®, which can be explained by reference to
the Learning Form categorised by Kolb as “Abstract Conceptualisation” (AC)%¢. Of
significance also are the distinctions that can be drawn by reference to experiential learning
theory between the learning processes that took place for those two students. Specifically,
this relates to the Forms of Learning and Learning Styles adopted by these students. In the
case of one student’s first moot experience®®’, this can be described as drawing heavily upon
the “extension®® to his learning brought about by his concentration upon his involvement in
the moot process, and his adaptation of the four Learning Modes can be described as
indicative of a “Balancing” style®®®. In that same student’s second moot, | identified evidence
of the operation of Kolb’s concept of experiential learning as a spiral®° in order to explain the
process whereby the student’s development in the dimension of “comprehension” in the first
moot was drawn upon to inform the development of his “apprehension” of the substantive law

through the adoption of the “Experiencing Style”®! of learning in his second moot.

In the case of the other student®®?, his perceived learning process primarily involves a
reconceptualization of his own understanding, and can be described by reference to Kolb’s
concept of “intention”, and an application of a “Thinking Style”®®3. The development of this
student’s learning in subsequent moots can also be explained by reference to experiential
learning theory, as in his second moot the student’s explicit description of his adaptation and

application of his moot preparation to prepare for assessments®* suggests the deployment of
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the “Comprehension transformed by Extension” (“CAE)°®® Form of Learning, and the
“Deciding” Learning Style. An aspect of this development is the assimilation into the student’s
learning process of the difficulties he has experienced in his personal life, which provides a

counter-argument to the phenomenon described above.

Final Conclusions

At this point, it is necessary to revisit my research question (How do students’ experiences of,
and approaches to, mooting, affect their learning of substantive law and understanding of the
law?”) and consider to what extent | have answered this by arriving at the final hypothesis
set out at the end of Chapter 5°°°. To do so requires consideration of the gaps that | identified
in Chapter 2 in respect of the existing literature on mooting, The gaps in the literature in respect
of qualitative research into the student experiences of mooting as a method of learning, and
of the mooting experience of first-year law students as underpinned by references to
experiential learning theory have, it is submitted, been filled by the findings of and conclusions

drawn from my research, as discussed in this and the previous Chapter.

It remains, therefore, to fill the gap outstanding in respect of the appropriate place for the
implementation of mooting, conceived as a method of learning the substantive law, within the
first year of a law degree. My research suggests that mooting can be beneficial in helping
develop legal understanding®’, and as such its implementation into the first year of a law
degree programme should be considered. However, the qualifications to the hypothesis set
out above suggest the presence of factors relating to mooting as a teaching tool that may
prevent the efficacy of its use for that purpose. The presence of these factors in the case of
the student who was the most enthusiastic®®® about the moot process suggest that such risks
may not be apparent to either tutors or students at the start of the moot process. The nature

of moot preparation is such that a tutor has limited capability to take steps to remedy the

995 Kolb op cit p101
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of a student’s apprehension of the way in which case law is decided. These experiences can also effect
a positive transformation of a student’s comprehension of the substantive law involved in the moot.
However, the student may encounter cognitive or affective barriers that impede this transformation.
Further moot participation may enable the student to dismantle and reconstruct these barriers into an

integrated part of the transformative learning experience”
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difficulties caused by these risks in the same way as might be the case for a student
experiencing difficulties in (for example) seminar preparation. These present arguments

against mooting as a compulsory teaching exercise®® or summative assessment method*°,

However, the advantages perceived by the students that mooting has over other teaching and
assessment methods, in the light of their own perceived learning experiences, suggest an
argument for adopting mooting as either, or both, of the following:

1: an alternative method of studying any, or all, compulsory modules on an

undergraduate programme of study.

This would allow any students who elected to do so to choose to study some, or all, of the
modules offered on a law degree by way of an introductory lecture to the fundamental
components of each subiject, followed by primarily self-directed moots on each subject area,
judged by the module teaching team. Formative feedback'®°! would be provided to each of the
student participants by the tutor-judge following each moot, as well as in the form of the
students’ own post-moot reflections. Students would have the option of transferring to the
“traditional” model should they experience unforeseen difficulties impeding their engagement
with this model.

Clearly, this is a radical departure from the commonly-accepted approach to studying law, and
would have significant implications relating to resources — particularly given that | do not
advocate its becoming the sole mode of study. However, the educational and personal
benefits to potentially be derived from its adoption are such that, | submit, any higher education
provider with aspirations towards providing law students with a challenging, engaging, and

research-rich learning experience ought to give meaningful consideration to its adoption.

2: the method, or one of the methods, of teaching or providing formative feedback°?

in an optional study module.

This is a less radical and less resource-intensive variant of Proposal 1 above, which would not
involve such a significant alteration to the commonly agreed approach to undergraduate study

of the law, but would also allow for students electing to do so, to take advantage of the benefits

999 ¢.f Marsh and Ramsden op cit
1000 ¢.f Boylan-Kemp op cit
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highlighted by my study when learning an option that does not form part of the core degree

curriculum.

These proposals bear consideration particularly in the light of the recommendations for future
programmes of legal education®®, which include a requirement that the first stage of a

prospective solicitor's education include the assessment of “applied knowledge™% of the law.

Of direct relevance here, in the light of the above conclusions, is the potential for mooting not
only to teach such an attribute, but to facilitate the students’ development of such an attribute
to an extent not available by way of other teaching methods. The use of mooting to help
students aspiring to become solicitors!® in their development of this attribute, either directly
via proposal 1, or indirectly via proposal 2 above, should be given serious consideration by

any prospective educator of future solicitors.

In addition to the findings that | have made from this study relating to the perceived learning
experiences of the students involved and the contributions that these can make to the practise
and theory of legal education, | also submit that the findings from this study should also inform
the practical elements of any proposed moot-based educational developments. The findings

that | consider to be of particular importance in this regard relate to the following:

The case-based nature of the common law system — this emerges from an observation by 12

that his involvement in mooting facilitated his apprehension of the common law system as
being the result of cases decided in a courtroom as the result of human interaction and
decision-making!°®. This makes the case for the implementation into such a study module of
the requirement for students to reflect upon this discrete issue, as part of a formative

assessment.

Mooting “off-brief” — the practise of requiring students to present (possibly at short notice)

submissions in support of the opposing party in the moot scenario to that on behalf of whom
they have invested time and effort in preparing to represent has been the subject of both

positivel®’ and negative!®®® academic commentary. However, the examples of 11 and 12, who

1003 Solicitors’ Regulation Authority (2017) Solicitors Qualifying Examination Draft Assessment

Specification (https://www.sra.org.uk/globalassets/documents/sra/news/sge-draft-assessment-

specification.pdf?version=4alach) (last accessed 9t March 2021)
1004 jbid p5
1005 gqv Duncan and Kay op cit, c.f Guth and Ashford op cit

1006 sypra p146
1007 Hernandez supra fn 891

1008 K osinski supra fn890
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(albeit accidentally) engaged in this practise, of its perceived benefits'®® support a proposal
that some degree of engagement in this practise should form part of a mooting-based study
module, albeit with perhaps an advance notification in the preliminary study materials to that
effect in order that the students are not taken completely unaware by an instruction to this

effect.

Tutor/judge feedback - examples from the perceptions of several students'®?® demonstrate

that they attached a particular perceived importance to the judge’s feedback. This implies that
any legal education provider contemplating the development of a mooting-based study module
should take care to ensure that the moot judges are provided with clear guidance to assist
them in delivering feedback to the student mooters that is of practical benefit to their
development of legal understanding, as well as moot courtroom practice, and is sensitive to
the ethical considerations raised by the power imbalance between the tutor/judge and

student/advocate.

These proposals in turn give rise to considerations as to how best to implement into an
undergraduate curriculum a method of student learning accessible by students who do not
want to take up the option of mooting, but which, like mooting, facilitates attainment of the
upper levels of Bloom’s taxonomy°!l, Consideration could be given in this regard to the
adoption in respect of at least some seminars in compulsory subjects of a method of instruction
similar to the “Langdellian” case-law method originated by William Langdell at Harvard Law
School and subsequently adopted widely in the United States of America’s legal education
systems. This system depends upon the students having read case law in advance of a
teaching session, at which they are prompted to discuss their understanding of the sources
that they had read. The minimal degree of instruction from the tutor upon which the method is
premised resulted in strong criticism that “really nothing had been learned”*°'? by the students
participating. However, the method was soon identified by some of those same students as
being different in kind from the lecture-based method that they had been used to, insofar as
Langdell’s purpose was not “to state what the rules of law were, [rather than] to incite the
[students] to find them by their own researches”%!3, In effect, this is a practical demonstration

of the helictical model of experiential learning as explained by Kolb.

1009 supra ppl64-5

1010 supra ppl75-6
1011 Anderson, Krahtwohl and Bloom op cit p70

1012 Fessenden, F.F op cit p499
1013 jhid p508
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The process through which this system was received in American legal education has been
described as one of “condemnation, criticism, partial and at last entire adoption°*4. While an
adoption of a similar system in the study of core modules in English legal education might be
met with a similar initial reaction, the evidence of the American experience demonstrates the
potential of the method for facilitating experiential learning and understanding in a group
environment. This may in turn help realise the goals of deeper understanding of the law by
students who might face cognitive or affective barriers preventing or impeding their realisation

of these goals through mooting.

My conclusions would be incomplete without an explicit recognition of the changes effected
by this research project upon my own understanding of the function of mooting as a potentially
transformative experience for a law student to embark upon. The analysis of the findings from
this study has allowed me to recognise that mooting can not only effect a positive development
in a student’s understanding of substantive law, but can also perform a transformative effect
upon them as a person. This recognition has, in itself, changed my own personal views on the
transformative potential of mooting. As of this writing, | will be resuming my role as Mooting
Co-ordinator, and intend fully to draw upon my experience of this study in recognising and
facilitating the development through mooting of the students with whom | will be working. Key
in this respect will be the importance that | have observed in this study of the progression
through the experiential learning “spiral” that can be facilitated by repeated moot participation,
and the validation given by the student participants to the educative benefit of robust feedback

on the part of the moot judge.

In summary, | consider that my research makes the following contributions to the professional

practice of law, in that it examines in a depth not present elsewhere in the literature:

e the significance of mooting as a learning experience as perceived by first-year law
students, with particular reference to the significance for the students involved of the
narrative format of the moot, and its mimetic nature, triangulated by way of reference
to interviews with seminar tutors;

e the effect upon student motivation of the adversarial character of the moot, as
observed to have resulted in both an increase and decrease in the confidence of the

student participants, as well as the limited significance of the moot’s outcome;

1014 ibid, p512
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¢ the interplay between students’ personal experiences and their experience of mooting,
and the range of effects that these can have upon their holistic experience of learning

the law.

Areas for Further Research

As with any qualitative study, it is necessary to acknowledge the limitations of this research,
and, in turn, to recognise the areas that might be the subject of further research. These are as

follows:

¢ the limited number of student participants. While this study has generated a rich set of
data, it merits consideration whether a similar study involving a broader sample of
student participants would generate a more diverse range of data, or whether a greater
degree of student involvement would make for a more homogenous learning

experience;

e the fact that this study involved only one fully comprised and contested moot. My initial
plan that the study would involve three such moots was disrupted by extraneous
factors, and a further study not subject to such disruption would be useful to conduct
in order to identify whether the perceived learning experiences of the student

participants is further enriched by a greater degree of moot participation;

¢ thorough triangulation with the students’ seminar tutors. As explained earlier, it was
not possible to fully carry this out due to lack of responses to interview requests. Based
upon the data obtained from the tutors who did take part, it is likely that full tutor
involvement would generate a very rich set of data. Whether this would in fact be the

case is a proposition that merits further investigation;

e moots on a different subject area. Due to the nature of the Year 1 teaching curriculum,
all the moots in this study were on the subject of Criminal Law. Further research of a
similar nature might be undertaken using moots in areas of law not commonly regarded

as “immediately accessible™°%® to new law students (for example, Trusts and Equity)

1015 Mills, J (2017) “Why Criminal Law?” (https://medium.com/think-cambridge-law/inside-a-cambridge-

law-degree-why-criminal-law-5d0cb714ce9f) (last accessed 9" March 2021)
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in order to consider whether the student participants perceived their understanding of

the relevant subject area to have been enhanced by their moot involvement;

e other types of experiential learning. In this study, | used mooting as the experiential
learning vehicle to explore the understanding of substantive law by first-year law
students. It would be interesting to see whether a similar learning process to that
observed in this study were to occur in a similarly-organised study involving a different

experiential learning activity.

At present, | am confident that this study is the most detailed study available of qualitative data
relating to students’ experiences of mooting as conceived as a form of experiential learning. It
is important to point out that as with any study of this type, the hypothesis can only be
presented on a provisional basis, as further research may arrive at different or contrary
conclusions. This is, of course, true of all knowledge, conceived as a continuously constructed
product of experience. The following quote sums up to perfection this concept, and the process

of learning underpinning this study:
“We shall not cease from exploration
And the end of all our exploring

Will be to arrive where we started

And know the place for the first time01®

1016 Eliot, T.S (1943) “Little Gidding” Harcourt Brace Jovanovich, Inc, and Faber and Faber Ltd,
London (quoted Kolb op cit p31).
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Appendix |

Student Participant Information Sheet

e Northumbria
University

NEWCASTLE

Study into Mooting as a Teaching Tool in Higher Education

Participant Information Sheet

You are being invited to take part in a research study. Before you make your decision, it is
important for you to understand why the research is being done and what it will involve. Please
take time to read the following information carefully.

Why am | being invited?
All Year 1 MLaw, LLB (Hons) and Law Plus students are invited to take part in this study.
What is the nature of this study?

This study is being carried out in order to look into how students’ experiences of, and approach
to mooting, affect their learning of substantive law and understanding of the law. The study
will involve a group of between 6 and 12 students taking part in 3 moots on areas of law within
the Year 1 curriculum.

How will the study be conducted?

Each student will be interviewed by the researcher (Ross Fletcher) following each moot, within
which the student will be asked questions about the way in which they approached the moot
and their thoughts on the experience of mooting. Each interview will last no longer than 60
minutes. The seminar tutors for the students taking part will also be interviewed in order for
the researcher to obtain an alternative perspective.

Why is this study being conducted?

Mooting is commonly regarded within higher education as an extra-curricular method of
making the learning of law more enjoyable, or as a way of developing confidence in public
speaking, rather than as a means of teaching law in itself. This study aims to explore whether
mooting can, or should, be used as a teaching tool by investigating student experiences of
moots considered as a learning experience in themselves.

If 1 take part in this study, what will | have to do?

You will take part in 3 moots during the course of the current academic year. Immediately
upon completion of each moot, you will be asked to provide a very short impression of your
views about the moot. After approximately a week following the moot, you will be invited to
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attend an interview conducted by the researcher. During this interview, you will be encouraged
to speak freely about your experience of mooting. The interview will be recorded and
transcribed, and your responses to the questions asked during the interview will be used to
inform the study. Light refreshments will be provided during the interview.

What are the possible benefits of taking part in this study?

You may find that your studies of law benefit from this opportunity to reflect upon your
experience of mooting, as well as your experience of learning law generally. The opportunity
to take part in mooting may also benefit your understanding of the law involved, as well as
your legal research and advocacy skills, and ability to work as part of a team.

What are the possible disadvantages and risks of taking part?

Participation in this study will involve you spending time away from other activities, including
preparation for the seminars or workshops that form part of your undergraduate law
curriculum. You should not take part in this study if you think that you will be unable to make
up for this lost time and that your undergraduate studies will suffer as a consequence.

This study is being conducted by a lecturer in the Law School. If you are uncomfortable with
the prospect of revealing details of your personal learning experience to a member of Law
School academic staff, you may decide not to take part in the study.

Many students are uncomfortable about taking part in mooting because they think that the
experience will be stressful or demoralising. While every effort will be made to organise the
moots involved in this study to prevent this, there is always a possibility that such will be the
reaction by the students involved. If you think that this will be the case for you, you should
decline to take part in this study.

What will happen if | take part in the study, but then decide that | no longer want to
continue?

While the researcher would prefer that everyone who takes part in the study continues to be
involved until all the interviews have been completed, all participants are free to decide that
they no longer want to take part at any stage of the process. If you decide to do this, you will
be invited to attend an interview to ask why you have decided no longer to take part, although
you are not obliged to accept this invitation.

Will the interviews be confidential?

The fact of your participation in this exercise will be shared with your Criminal Law seminar
tutor. Otherwise, the identities of all the participants in this study will be kept confidential.

How can | obtain further information about this study?

Email ross.p.fletcher@northumbria.ac.uk.

11™" October 2018 (amended 16" November 2018)
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Northumbria
University
NEWCASTLE

CONSENT FORM
Title of Study: Mooting as a Teaching Tool in Higher Education
Name of Researcher: Ross Fletcher

Please
initial

box

1. I confirm that | have read the information sheet dated 16" November 2018 for the

above study. | have had the opportunity to consider the information, ask questions and have

had these answered satisfactorily.

2. lunderstand that my participation is voluntary and that | am free to withdraw at any time

without giving any reason.

3. | agree to take part in the above study.

Name of Participant Date Signature

Name of Person Date Signature

taking consent
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Tutor Participant Information Sheet

™ w
wlw wlw
ey

EH Northumbria
University
NEWCASTLE

Study into Mooting as a Teaching Tool in Higher Education

Participant Information Sheet

You are being invited to take part in a research study. Before you make your decision, it is
important for you to understand why the research is being done and what it will involve. Please
take time to read the following information carefully.

What is the nature of this study?/ Why am | being invited?

This study is being carried out in order to look into how students’ experiences of, and approach
to mooting, affect their learning of substantive law and understanding of the law. The study
will involve a group of between 6 and 12 students taking part in 3 moots on areas of law within
the Year 1 curriculum. In order to provide an alternative perspective, the researcher (Ross
Fletcher) would also like to interview the seminar tutors for the students taking part.

How will the study be conducted?

Each student will be interviewed by the researcher following each moot, within which the
student will be asked questions about the way in which they approached the moot and their
thoughts on the experience of mooting. Each interview will last no longer than 60 minutes.
The seminar tutors will also be interviewed using a similar format.

Why is this study being conducted?

Mooting is commonly regarded within higher education as an extra-curricular method of
making the learning of law more enjoyable, or as a way of developing confidence in public
speaking, rather than as a means of teaching law in itself. This study aims to explore whether
mooting can, or should, be used as a teaching tool by investigating student experiences of
moots considered as a learning experience in themselves.

If | take part in this study, what will | have to do?

You will be invited to attend an interview conducted by the researcher. During this interview,
you will be encouraged to speak freely about your experience of teaching the student(s) in
seminars . The interview will be recorded and transcribed, and your responses to the questions
asked during the interview will be used to inform the study. Light refreshments will be provided
during the interview.
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What are the possible benefits of taking part in this study?

You may find that you gain a better understanding of the role of mooting in a law programme,
as well as insight into the student learning experience.

What are the possible disadvantages and risks of taking part?

Participation in this study will involve you spending time away from other activities. You should
not take part in this study if you think that you will be unable to make up for this lost time.

This study is being conducted by a lecturer in the Law School. If you are uncomfortable with
the prospect of revealing details of your personal experiences to a fellow member of Law
School academic staff, you may decide not to take part in the study.

Many students are uncomfortable about taking part in mooting because they think that the
experience will be stressful or demoralising. While every effort will be made to organise the
moots involved in this study to prevent this, there is always a possibility that such will be the
reaction by the students involved. If you think that this will be the case for you, you should
decline to take part in this study.

What will happen if | take part in the study, but then decide that | no longer want to
continue?

While the researcher would prefer that everyone who takes part in the study continues to be
involved, all participants are free to decide that they no longer want to take part at any stage
of the process. If you decide to do this, you will be invited to attend an interview to ask why
you have decided no longer to take part, although you are not obliged to accept this invitation.

Will the interviews be confidential?

The fact of your participation in this exercise will be shared with the student(s) in youryour
Criminal Law seminar group who is/are taking part in this study. Otherwise, the identities of
all the participants in this study will be kept confidential.

How can | obtain further information about this study?

Email ross.p.fletcher@northumbria.ac.uk.

16" November 2018
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Northumbria
University
NEWCASTLE

CONSENT FORM
Title of Study: Mooting as a Teaching Tool in Higher Education
Name of Researcher: Ross Fletcher

Please
initial

box

1. | confirm that | have read the information sheet dated 16t November 2018 for the

above study. | have had the opportunity to consider the information, ask questions and have

had these answered satisfactorily.

2. | understand that my participation is voluntary and that | am free to withdraw at any time

without giving any reason.

3. | agree to take part in the above study.
Name of Participant Date Signature
Name of Person Date Signature

taking consent
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Appendix Il

Tutor Interview Guide

Interview Guide- T1 (12)

What were your impressions of [I12]’s performance in Criminal Law seminars before 20th
November? —Objectives — weaknesses/strengths/any particular differences in performance
from the rest of the group?

What were your impressions of [I12]'s performance in Criminal Law seminars after 20th
November? —Objectives — weaknesses/strengths/any particular differences in performance
from the rest of the group?

Additional questions to be included based upon the student’s responses

How much tutor intervention is needed in seminars before [12] contributes to the discussion?
Does/did [12] appear to be nervous in seminars?

Does [I2] appear to be interested in the law involved/ understand the law involved/prepare
thorough answers to seminar questions (eg. read cases)?

Does [I12] engage with discussions in seminars on points other than those contained in the
advance materials?
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Interview Guide- T1 (14)

What were your impressions of [l4]’s performance in Criminal Law seminars before 23"
November? —Objectives — weaknesses/strengths/any particular differences in performance
from the rest of the group?

What were your impressions of [I4]'s performance in Criminal Law seminars after 23"
November —Objectives — weaknesses/strengths/any particular differences in performance
from the rest of the group?

Additional questions to be included based upon the student’s responses

How much does [14] contribute to seminars?/ Does [I4] appear to be nervous in seminars?
Does [14] appear to understand the law involved in the seminars?

Does [14] appear to be well-prepared in seminars?

Does [14] appear to understand your questions/ comments made by other students during the
seminars? Has this changed since the 23" November?

Does [14] work well with other members of the seminar group? (supp question re. being
international student?

Does [I4] appear to think critically about the points of law raised in the seminars?
Does [14] appear to have read the directed material in advance of the seminar?
Does [14] ask you questions in seminars when she appears to be struggling?

Does [14] appear to be adversely affected by stress/pressure in seminars?
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Interview Guide- T2

What were your impressions of [13]’s performance in Criminal Law seminars before 23"
November? —Objectives — weaknesses/strengths/any particular differences in performance
from the rest of the group?

What were your impressions of [I3]'s performance in Criminal Law seminars before 23
November? —Objectives — weaknesses/strengths/any particular differences in performance
from the rest of the group?

Additional questions to be included based upon the student’s responses

Does [I3] appear to be prepared for the seminars? Has she ever appeared to be unprepared?
Does [13] work well with other members of the seminar group?

Does [I3] appear to deal well with pressure/ be confident in seminars/answer questions posed
in the seminar/understand the law involved in the seminar?

What are your impressions of [I3]’s ability to research the law relevant to the seminars?
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