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Abstract

This article offers an argument as to why the margin of appreciation is not an answer to the gay marriage debate. This is both of domestic importance due to upcoming legislative proposals on the issue as well of European and international importance given the demands of globalisation and the growing number of international families. In the leading case of Schalk v Kopf the European Court of Human Rights relied upon the concept of margin of appreciation in refusing to find any violation of the ECHR where Austria had not provided for same sex marriage.
 However reliance on this concept is unhelpful as it lacks clarity, meaning that the European Court of Human Rights has not investigated the reasons behind ECHR contracting States’ decisions on the issue of gay marriage. This paper demonstrates by way of case analysis that this could mean that ECHR contracting States are acting both in relation to their legislation and their judicial supervision of statutes on the basis of erroneous or even discriminatory reasons. 

Introduction

The European Court of Human Rights is aware of the possibilities of discrimination against homosexuals in ECHR contracting States,
 with homophobia being well documented.
 Yet despite this, on the topic of gay marriage, the judgment of Schalk v Kopf has allowed ECHR contracting States a wide margin of appreciation in relation to both their legislation and judicial supervision of statues on the basis that ‘there is no European consensus regarding same –sex marriage.’
 The margin of appreciation has been defined as the ‘latitude of deference or error … at which international supervision should give way to a state party’s discretion in enacting or enforcing its laws.’

Arguably allowing a wide margin of appreciation could lead to homosexuals being dangerously exposed to discriminatory legislation and judicial supervision of statutes, as the European Court of Human Rights through use of the doctrine of margin of appreciation does not examine the reasons behind why ECHR contracting States have refused to sanction gay marriage. In the topic of gay marriage what is certain internationally is that there is a range of approaches with writers commenting on many different family law structures from ’traditionalist’ to ‘modernist’.
  Eleven countries recognise gay marriage, from which seven of these are within the ECHR contracting States, whilst internationally a further twenty three recognise some form of same sex partnership.
The issue is topical as following a Consultation in which the Government document widespread support for gay marriage.
 David Cameron promised that gay marriage,
 in addition to civil partnership (which was introduced by the Civil Partnership Act 2004),
 will be shortly introduced on to the statute books (following similar plans in Scotland).
 
Writers have doubted the usefulness of international comparisons in family law,
 which would suggest that the European Court of Human Rights as a transnational court should remain uninvolved, with margin of appreciation being an appropriate line to follow. However, a further reason why the issue of same-sex marriage remains important is because it involves a ‘relationship not simply between two people but also with government’.
 Internationally the demands of globalisation and increasing numbers of international families can lead to difficulties when families relocate especially if their marital situation is not explicitly recognised.
 Without legal recognition of same-sex relationships, this could deter couples relocating internationally. This can be demonstrated by the treatment of gay couples who relocate within the European Union and the United States. 

Michele Grigolo states that in a European Union context the treatment for married persons differs from other relationships.
 Whilst spouses have a right to join citizens, unmarried partners have to rely upon proving a ‘duly attested relationship’.
 

Cases from the United States demonstrate the difficulties which globalisation can create from a same-sex union. Some states within the United States recognise same sex unions and others do not.
 The situation is acute within the federal United States where section 2 of the Defense of Marriage Act 1996 provides that no state within the United States need recognise a marriage considered legal in another state, and section 3 of the Defense of Marriage Act provides that ‘marriage’ means only a legal union between one man and one woman as husband and wife, and the word ‘spouse’ refers only to a person of the opposite sex who is a husband or a wife’.
  The Defense of Marriage Act 1996 remains controversial and is subject to ongoing litigation with appeals pending to the United States Supreme Court.
 

 The situation is complex and contrary to dicta from judges in cases such as Estin v Estin, where Robert Jackson J. commented that ‘one thing that people are entitled to know from the law is whether they are formally married’.
 

The issue is also symbolically important. Zvi Triger argues that marriage is used as a weapon against homosexuals and makes reference to anti-miscegenation laws in the US and the Nazi-Nuremberg laws.
 The Equality Network argues that ‘civil partnership was invented specifically to deny same-sex couples access to marriage, and is seen by many same-sex couples as a second-class status’.
 The developing doctrine of ‘comparative constitutionalism’ is relevant as many landmark cases show that leading international courts have influence worldwide.
 

This article does not rehearse arguments for and against gay marriage but demonstrates that despite other recent judgments from the European Court of Human Rights also insisting on a wide margin of appreciation in other contexts, relying on the margin of appreciation lacks clarity and could be detrimental in that it allows ECHR contracting States to rely on erroneous or discriminatory reasons in refusing to sanction gay marriage. 
Other recent cases referring to a wide margin of appreciation

In the recent case of Lautsi v Italy, which concerned the compulsory displaying of crucifixes in Italian state school classrooms, the European Court of Human Rights allowed a wide margin of appreciation in the context of Protocol 1 Article 2 ECHR (the right to educate children in accordance with one’s religious and philosophical convictions).
  The lack of European consensus on the presence of religious symbols was seen as decisive. Again, in ABC v Ireland, which considered Irish anti-abortion laws, the European Court of Human Rights relied upon the margin of appreciation in finding no right to abortion, which case was considered in the context of Article 8 ECHR (the right to a private and family life).
 Interestingly in this last case however, there was a strong consensus among European states in favour of allowing abortions, so instead stress was placed upon the ‘relative importance of the interest at stake.’
 Paolo Ronchi has criticised this lack of consistency from the European Court of Human Rights who he argues is ‘ready to abandon the notion of consensus where the issue is too political to be decided by Strasbourg.’
 
The Brighton Declaration 2012 also gave particular stress to the importance of the margin of appreciation, encouraging application of prominence to the principles of subsidiarity and margin of appreciation.
 
The Margin of Appreciation lacks clarity

Despite use of the margin of appreciation in recent cases by the European Court of Human Rights one of the risks of the margin of appreciation doctrine is that it leads to a lack of certainty. Lord Lester affirmed that the margin of appreciation ‘has become as slippery and elusive as an eel.’
 This is particularly dangerous with reference to marriage as individuals need to know their marital status. 
A particular issue with cases concerning homosexuality is that it is ‘an essentially private manifestation of human personality’.
 This also leads to increased difficulties for international courts in trying to reconcile both universalist and relativist approaches.  Douglas Lee Donoho describes this task by asking; ‘[h]ow can human rights be sufficiently universal to make them appropriate subjects for meaningful international regulation and yet consistent with, and appropriate to, the world’s diversity?’

Whilst univeralism is attractive with its promise of universal standards for everyone,
 this runs into criticism that this can lead to an ‘undesirable homogenisation of people and cultures’ especially on such a central matter as protection of human rights.
 However many authors regard relativism as a necessity if the ‘[ECHR] is not to become progressively ineffective with time’
 and where large ‘blocs of the population disagree’. 
 

A common criticism of the margin of appreciation is that it is vague.
 Ultimately Paul Mahoney stated that the ‘European Court of Human Right’s ability to protect human rights is seriously threatened … by the doctrine of margin of appreciation’.
 Judges have stated that the doctrine should be abandoned.
 Perhaps as Douglas Lee Donoho suggests, margin of appreciation is used as a concept to allow the judiciary to ignore ‘the issues posed by diversity’ or is used where courts prefer to obscure the basis on which their decision is made.
 
In the context of gay marriage the vagueness of margin of appreciation means that ECHR contracting States are free to introduce their own legislation (for example our own domestic legislative proposals)
 and decide on judicial supervision of such legislation, without the reasons behind their decisions having to be examined by the European Court of Human Rights.  This means that litigation will also continue before the European Court of Human Rights as the Equal Love Campaign demonstrates. In the Equal Love Campaign case the applicants allege that the current prohibition by UK legislation of same-sex civil marriage and opposite-sex civil partnership is a violation of the ECHR. 

Vagueness leads to further danger. ECHR contracting States could be relying on erroneous or discriminatory reasons, which the European Court of Human Rights does not investigate as it does not examine the reasons behind why ECHR contracting States have not sanctioned gay marriage. The following sections provide examples of courts relying on erroneous and discriminatory reasons.  

Could ECHR contracting States be legislating on the basis of erroneous reasons?

Erroneous arguments include the definitional argument, the ‘slippery slope’ argument, the procreation argument and discriminatory arguments against homosexuals. The term ‘erroneous’ is used to describe arguments against gay marriage which have been proven to be redundant in their reasoning.
The definitional argument has been explained by Dale Carpenter to mean a homosexual couple cannot marry as by definition they are not man and woman.
 The lack of reasoning is seen as a fatal flaw to this argument as ‘traditions change [and] [d]ictionaries are not the law.’
 
Despite the widespread dismissal of the definitional argument as valid, the use of the margin of appreciation by the European Court of Human Rights means that the definitional argument continues to be widely used, as ECHR contracting States are not obliged to provide reasons for decisions reached.  Indeed in Schalk v Kopf, the European Court of Human Rights relied upon the definitional argument, noting that Article 12 only granted the right to marry to ‘men and women’ and contrasted that article to other articles which referred to ‘everyone’ or ‘no one’ and cited the ‘historical context’ as being important. 
 In the leading domestic case of Wilkinson v Kritzinger Potter J also followed a definitional approach by referring to the definition stated at section 11(c) of the Matrimonial Causes Act 1973 and noted the lack of intervention from the European Court of Human Rights ‘where there is a wide variety of national and cultural traditions at play’.
 Similarly in the leading Irish case of Zappone and Gilligan, Dunne J essentially relied upon the definitional argument.
 At present, although the definitional argument can be seen to be redundant in its reasoning and therefore an erroneous argument, this represents a perfectly legitimate approach as through use of the doctrine of margin of appreciation, the European Court of Human Rights does not review the reasons for conclusions reached. 
Indeed countries that have adopted a progressive approach to gay marriage have specifically acknowledged that ‘ideas of justice and equity evolve, so do conceptions of rights take on new texture and meaning’.
 In similar style when the European Court of Human Rights has departed from previous case law it has done so on the basis that human rights should be rendered ‘dynamic and evolutive’.
 
Reliance on the margin of appreciation could allow other erroneous arguments to be applied.  Authors have argued that if gay marriage were permitted this could lead to a slippery slope allowing other relationships being sanctioned, including polygamy and bestiality.
 There is clearly a lack of political and public support for such policies. The result is the likelihood of such legislative change is virtually non-existent.
  However, if the European Court of Human Rights does not examine the reasons why states are refusing to sanction gay marriage, this could mean that such arguments remain influential at ECHR contracting State level.  

Another erroneous position is the procreation argument. This approach proceeds on the basis that marriage should only be between a man and a woman as only they have the ability to procreate. This was the argument made by the state of Massachusetts to justify its ban on gay marriage.
  Many high profile courts have dismissed the procreation argument on the basis that if procreation were necessary to validate a marriage, this would mean that neither the sterile nor the elderly could marry.
 However, by the application of the margin of appreciation, the European Court of Human Rights does not examine the reasons behind why gay marriage is not sanctioned, resulting in such arguments maintaining influence. Even more worryingly, ECHR contracting states could be acting on the basis of discriminatory reasons. 
Could ECHR contracting States be acting on the basis of discriminatory reasons?

Discrimination against homosexuals is both well documented,
 and equally condemned as unacceptable by the European Court of Human Rights.  Discrimination against homosexuals does not always take an overt form and on occasion is expressed by way of a heterosexual norm with homosexuals still seen as part of a minority group.
 
The difficulty with the European Court of Human Rights’ case law is that it allows a margin of appreciation in the area of gay marriage despite evidence that sexual orientation is an important ground of discrimination. Case law provides that ‘differences in treatment require particularly serious reasons by way of justification’.
 Relying on the margin of appreciation also fails to protect minorities, which is often seen as one of the main justifications for an international system.

The following case law analysis demonstrates that the European Court of Human Rights is aware that ECHR contracting States could be acting on the basis of discriminatory reasons, yet confusingly continues to allow a wide margin of appreciation in gay marriage cases. 

The earlier cases from the European Court of Human Rights on the issue of homosexuality show that ECHR contracting States successfully argued that discriminatory laws served legitimate aims, even if ultimately the legislation was found to violate the ECHR. For example in Dudgeon v UK,  which concerned anti-sodomy laws the European Court of Human Rights  found that the preservation of  ‘public order and decency [and] to protect the citizen from what is offensive and injurious’ were regarded as legitimate aims.
  The European Court of Human Rights used the language of ‘an increased tolerance’ of homosexuality which again reinforced the image of the heterosexual norm. Similarly in Norris v Ireland, after the Irish Supreme Court had upheld the anti-sodomy laws on the basis that ‘homosexuality was condemned in Christian teaching‘,
 the European Court of Human Rights determined that the ‘interference has a legitimate aim, namely the protection of morals.’
  In ADT v UK which concerned  a conviction of a man for gross indecency after he was involved in private consensual acts with up to four men, a legitimate aim was found in the ‘protection… of health of morals.’
 Although in these cases a violation of the ECHR was found, George Letsas critiques the fact that the moralistic preferences of the majority were seen as being synonymous with ‘public morals’ and ‘thus constituting a legitimate aim.’
 By recognising discriminatory laws as serving legitimate aims, even though ultimately finding violations of the ECHR, the European Court of Human Rights is perpetuating the image of the heterosexual norm and creating an image of tolerance rather than support for homosexuality.

Other authors have commented that this led to the ‘minorisation of homosexuals’,
 who had to assert their private law rights to be (let alone) leading to a negative appreciation of homosexual rights as something to hide from the general  public (even though a protected hidden space). Nicole Moreham comments that ‘there can be no doubt that sexual orientation and activity concern an intimate aspect of private life.’
 Such an approach leads to homosexuals being given limited space to develop protection of their rights.
Other cases demonstrate an awareness of the European Court of Human Rights of the perceived attitudes of the heterosexual majority. In the cases of L and V v Austria and SL v Austria the European Court Human Rights commented upon the ‘predisposed bias on the part of a heterosexual majority against a homosexual minority’.
   Michele Grigolo critiqued the case of Laskey, Jaggard and Brown v UK for ‘subtly establish[ing] a universal (hetero) sexual normativity as the premise for the whole of the Court’s reasoning’.
 For example, earlier in the case history,  whilst still in the English Court of Appeal,  Lord Lowry CJ commented on the corruption of a youth K, and the fact that in his opinion  ‘it is some comfort at least to be told, … that K., is now it seems settled into a normal heterosexual relationship.’
 
Other cases go further and can arguably demonstrate that ECHR contracting States’ courts are acting in a discriminatory fashion towards homosexuals, although homophobia is never given by the ECHR contracting State as the justifying reason. In the conjoined cases of Smith and Grady v UK and Lustig-Prean and Beckett v UK the European Court of Human Rights held that the arguments raised by the UK government in relation to discriminatory treatment were ‘founded solely upon the negative attitudes of heterosexual personnel towards those of homosexual orientation.’
  In the case of Salgueiro Da Silva Mouta v Portugal, which concerned a custody dispute, there is an awareness by the European Court of Human Rights of discrimination at a domestic level, although it is often disguised by euphemisms used by domestic courts.
 In the European Court of Human Rights’ judgment reference was made to the judgment of the Lisbon Court of Appeal judgment, 9 January 1996, where it was stated that ‘given the dominant model in our society… The child should live in a family environment, a traditional Portuguese family, which is certainly not the set-up her father has decided to enter into, since he is living with another man as if they were man and wife.’
 The European Court of Human Rights found that the difference in treatment was ‘based on the applicant’s sexual orientation.’
  This latter case is a good example of ECHR contracting State courts using language which is dismissive of homosexual family units. Despite their awareness of discrimination against homosexuals at an ECHR contracting State level, in the area of gay marriage the European Court of Human Rights continues to maintain a wide margin of appreciation. 

In Frette v France, which concerned adoption by a single openly gay parent, the European Court of Human Rights stated that although the French authorities based their decisions on ‘lifestyle’, the European Court of Human Rights considered the ‘applicant’s homosexuality the decisive factor.’ 
 Despite this direct finding the European Court of Human Rights went on to find that due to lack of consensus the difference in treatment could be justified and there was no breach of the ECHR. This case demonstrates that where there is a wide margin of appreciation, national courts can continue to operate in a fashion which allows different treatment on the basis of the applicant’s homosexuality. The Joint Partly Dissenting Opinion was critical of the majority conclusion arguing that it ‘is at variance with the Court’s case law… and… liable to take the protection of fundamental rights backwards.’
 Michele Grigolo comments that the court chose to ignore relevant facts and over-relied on the consensus argument.
  

EB v France concerned adoption by a single openly gay parent.  After examining the opinions of the psychologists the European Court of Human Rights came to an ‘inescapable conclusion … that sexual orientation was at the centre of the deliberations and omnipresent at every stage of administrative judicial proceedings.’ 
  The conclusion in EB v France was diametrically opposite to that in Frette v France leading to a violation of the ECHR being found. Authors have criticised the lack of ‘legal clarity’ of the EB v France decision and ‘diversion’ of approach since Frette v France.
  The European Court of Human Rights’ reasoning for justifying their difference in approach was put down to the importance of combating sexual orientation discrimination. The European Court of Human Rights stated ‘[w]here sexual orientation is in issue, there is need for particularly convincing and weighty reasons to justify a difference in treatment regarding rights falling within Article 8.’
  The case is interesting not only because of the weight placed upon combating sexual orientation discrimination, but also because of the European Court of Human Right’s willingness to take a leading role internationally, which had not been seen since it’s volte face on the transgender case of Goodwin v UK.
 In that case, the European Court of Human Rights established a precedent for departing from previous case law in order to ‘render its rights practical and effective, not theoretical and illusory’ and ‘maintain a dynamic and evolutive approach.’
 The European Court of Human Rights in Goodwin v UK was undeterred by a lack of consensus amongst the 43 contracting states. 
Despite the European Court of Human Rights noting concerns about sexual orientation discrimination in Schalk v Kopf a wide margin of appreciation on the issue of gay marriage was upheld. The European Court of Human Rights observed that ‘marriage has deep rooted social and cultural connotations which may differ largely from one society to another. The court re-iterates that it must not rush to substitute its own judgment in the place of national authorities.’
 The European Court of Human Rights again referred to the fact that there is an ‘emerging consensus towards the recognition of gay couples’. After noting that this trend had accelerated over the past decade the European Court of Human Rights concluded that ‘nevertheless not yet a majority of states provid[ed] for legal recognition of gay couples’.
 

Interestingly the European Court of Human Rights was far from unanimous on this issue with three out of seven judges dissenting. In their joint dissenting opinion Judges Rozakis, Spielmann and Jebens commented that having  identified a ‘relevantly similar situation’  and emphasised that ‘difference based on sexual orientation require particularly serious reasons by way of justification’, the European Court of Human Rights should have found a violation of Art 14 taken in conjunction with Art 8. 
 

Loveday Hudson criticises Schalk and Kopf and its deference to the State’s margin of appreciation as leaving the ‘Court devoid of much to say about the nature of recent developments concerning that institution, thereby leaving same-sex couples out in the cold… and that this is clearly an unsatisfactory approach that leaves minorities vulnerable to majoritarian domination.’
  Leading judgments from the Canadian Supreme Court have also commented on the fact that ‘not recognising same-sex relationships ‘perpetuates disadvantage suffered by individuals in same-sex relationship and contributes to the erasure of their existence’.

Conclusion

This article has sought to show that due to the forces of globalization an international approach towards gay marriage is necessary. The demands of the increasing number of international families mean that when such families relocate the legal status of a gay marriage or civil partnership and the legal consequences flowing from the marriage or civil partnership including any additional difficulties created by a subsequent break-up of the relationship need to be addressed. The issue is also of symbolical importance stemming from the developing doctrine of comparative constitutionalism.

The European Court of Human Rights by relying upon the margin of appreciation in Schalk and Kopf has effectively abdicated its role in making a decision on gay marriage, allowing ECHR contracting States free reign upon this subject both in relation to their legislation and the judicial supervision of such statutes. This is despite the fact that ECHR contracting states ‘enjoy… a degree of homogeneity in cultural, political and religious orientations not shared by global human rights institutions.
 
Numerous authors have commented on the fact that the margin of appreciation is too vague and it is difficult to understand how it is going to be applied in practice.
 The reasoning behind ECHR contracting States’ practices is not investigated by the European Court of Human Rights. The result is that ECHR contracting States could be acting on the basis of erroneous or discriminatory reasons. Erroneous arguments such as the definitional argument, the ‘slippery slope’ argument and the procreation argument which have been widely discredited as redundant in their reasoning, may continue to maintain influence over ECHR contracting States’ legislation and judicial control of statues. Even more worryingly discriminatory practices can continue without interference, despite the European Court of Human Rights being aware of the existence of such practices as the case review in this article has shown.

Margin of appreciation is not the answer to the gay marriage debate and previous authorities such as Goodwin v UK and EB v France prove that the European Court of Human Rights could reverse a previously established policy where necessary.
 This article demonstrates that the use of the margin of appreciation in the context of gay marriage has left homosexuals vulnerable.
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