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[Abstract: This article critiques the definitive guideline on sentencing loss of control manslaughter in England and Wales. The guideline fails to address adequately the circumstances of victims of abuse who kill (“ primary victims”). The article suggests that the primary victim is disadvantaged by the guideline in three ways. First, the guideline includes a policy against considering at sentencing factors that have been assessed at trial in establishing whether the partial defence applies “(policy against double counting”). Second, the guideline does not address the impact of power imbalances on the primary victim’s decision to carry a weapon for the purposes of assessing culpability. Third, there is a lack of guidance relating to the relevance of domestic abuse as aggravating/mitigating factors in the case of primary victims. Recommendations for developing the guideline are advanced throughout].
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Introduction
The definitive guideline on sentencing loss of control manslaughter came into effect on 1st November 2018 (“the Definitive Guideline”), and is applicable to offenders aged 18 or over, irrespective of the date of the offence.
 This article provides a review of the Definitive Guideline, in the context of domestic abuse victims (“primary victims”)
 who kill the abuse perpetrator (“predominant aggressor”).
 One of the driving factors for repeal and replacement of provocation with loss of control was the need to better accommodate victims of domestic abuse who resorted to lethal violence to escape the abuse.
 The Definitive Guideline ought to align with the rationale underpinning the partial defence. It is submitted that the Definitive Guideline undermines the substantive law by failing to address the unique situation of primary victims, and fails in its communicative function regarding how these cases should be viewed; emphasis within the guideline on one-off confrontations and hand-to-hand combat provides a narrative which focuses on physical over psychological harms. The Definitive Guideline represents a missed opportunity to address ongoing criticism regarding the “higher courts’ [failure] to carry forward the spirit of the reforms” to the partial defence “...by effecting a corresponding change in sentencing practice.”
  The Definitive Guideline could have communicated  publicly that cases involving primary victims should be viewed through a different lens to other loss of control cases.  The lack of specific guidance relating to primary victims could also potentially result in higher penalties than those pre-dating the 2009 Act reforms. 
The article builds upon an earlier response submitted to the Sentencing Council by the author on behalf of the Northumbria Centre for Evidence and Criminal Justice Studies (“the Centre”).
 The article outlines the nine-step process in the Definitive Guideline, and critiques three aspects of the Guideline which have the potential to adversely impact primary victims. First, the guideline includes a policy against considering at sentencing factors assessed at trial in establishing whether the partial defence applies (“policy against double counting”). Second, the guideline does not address the impact of power imbalances on the primary victim’s decision to carry a weapon for the purposes of assessing culpability. Third, there is a lack of guidance relating to the relevance of domestic abuse as aggravating/mitigating factors in the case of primary victims. Recommendations for improvement are advanced throughout. 
Context
The Sentencing Council’s “Overarching Principles: Domestic Abuse Definitive Guideline” (“Domestic Abuse Sentencing Guideline”) came into effect in early 2018.
 The Domestic Abuse Sentencing Guideline contains “overarching principles” that ought to be considered during sentencing where domestic abuse is relevant “unless it is contrary to the interests of justice to do so.” The guideline is therefore potentially relevant in sentencing manslaughter, despite not being directly linked to the Definitive Guideline. The Domestic Abuse Sentencing Guideline concerns sentencing cases where the perpetrator offender has perpetrated domestic violence against a victim, and not where the offender has been the recipient of domestic abuse.
 The Domestic Abuse Sentencing Guideline is useful in highlighting the impact of domestic violence, but it might have been useful for the guideline to highlight the relevance of domestic abuse where an offender has experienced domestic abuse from the victim.

At the time the above Guideline was issued, the Sentencing Council was conducting a public consultation on Sentencing in Manslaughter Cases, which culminated in the Definitive Guideline.
  The Consultation documentation provides a background to the development of the Guideline. The Consultation  explained that the initial proposals (and, therefore, the Definitive Guideline),  drew upon: the Sentencing Guidelines Council Framework for Sentencing Manslaughter by Reason of Provocation ( “SGC Provocation”); an analysis of nine Court of appeal  loss of control sentencing decisions from 2014  ; and, relevant factors assessed in sentencing murder. The Consultation explained that no change to sentencing levels is anticipated.
  
The  Definitive Guideline appears to have been influenced by the “draconian” principles governing sentencing murder under section 269 (schedule 21) of the Criminal Justice Act 2003,
  with limited reliance on SGC Provocation. The focus of the Definitive Guideline on planning and premeditation, and use of weapons as aggravating factors which justify a higher starting point in sentencing has potentially significant consequences for primary victims because there may be evidence of some planning, including use of a weapon.
 The consultation  “urge[d] caution in drawing conclusions from” the 2014 cases , but noted that “[a] review of Court of Appeal cases since the statutory defence… came into force confirms that the overall offence range of three to 20 years [as outlined in the Guideline] covers current practice.”
 It does not appear that case law predating the implementation of the partial defence was considered in drafting the Guideline,
 although a test case involving primary victims was  considered.
  This snapshot of cases might partially explain the limited reference to domestic abuse within the Guideline. The result is a Definitive Guideline “shaped almost exclusively by thinking about offenders who will in all probability be male and have committed the worst kinds of [killing];” 
 a Guideline which  is likely to “sit very uneasily alongside Parliament's aims in crafting the…partial defence.”
 
The Definitive Guideline represents another example of the law dealing poorly with “gendered crimes”. 
  Differential gendered responses to abuse and other forms of violence ought to be relevant in drafting guidelines in such contexts.
  The Definitive Guideline not only ignores the gender differences in loss of control manslaughter, but emphasises factors that are directly relevant to, more often than not, killings by men, at the expense of victims of abuse who kill “under the banner of gender neutrality.”
  The wording of the proposed Guideline may be aligned to wider discourse, which positions women and children as vulnerable to abuse and in need of protection. 
  The consequence is that the Guideline highlights the impact of abuse when the killing is committed by the predominant aggressor, but fails to address the situation where a “vulnerable” woman acts to defend herself. 
   There is a need to recognise gendered behaviours and responses in the context of domestic abuse and address them appropriately at sentencing level, and more broadly in criminal law contexts.
  

The Definitive Guideline
The Definitive Guideline is designed to promote “consistency” and “transparency”,
 providing a nine-step process for determining sentence length.
  Step one requires the sentencing judge to “determine the offence category” through review of an exhaustive list of culpability factors (considered below), and the harm factor (loss of human life) to establish the starting point and sentence range.
 At step two, the sentencing judge considers a non-exhaustive list of aggravating and mitigating factors (considered below), to determine a provisional sentence using the starting point and relevant category range.
 At step three, factors indicating a reduction for assistance to the prosecution are then considered.
 Step four engages a reduction for guilty pleas aligned to s.144 of the Criminal Justice Act 2003.
 At step five, the sentencing judge considers the dangerousness of the offender to determine whether the imposition of a life sentence would be appropriate.
  In cases where the offender is sentenced for more than one offence, or is already serving a sentence, step six requires the sentencing judge to consider the total sentence in determining whether it is “just and proportionate” in relation to “the overall offending behaviour”.
 Whether compensation and ancillary orders ought to be made is determined at step seven.
 The sentencing judge, at step eight, is required to provide a rationale for, and explain the impact of the sentence.
 The final step (nine) involves an assessment of whether “credit should be provided for time spent on bail”.
 This article focuses on the culpability assessment (step one) and consideration of aggravating and mitigating factors (step two), because those steps are directly relevant to loss of control manslaughter.
Step One Culpability Assessment 
Step one of the proposed guideline requires an assessment of the offender’s culpability. The guideline states that a “balancing exercise” must take place in assessing “overall culpability” and “specifically warns against taking an overly mechanistic approach to the applying of factors”.
 There are five Category A  (high culpability) factors: 

Planning a criminal activity (including the carrying of a weapon) before the loss of control; Offence committed in the context of other serious criminal activity; Use of a firearm (whether or not taken to the scene); Loss of control in circumstances which only just met the criteria for a qualifying trigger; Concealment, destruction, dismemberment of the body (where not separately charged).
 
Category B (medium culpability) applies where the factors considered in Categories A and C are balanced and/or where the offender’s culpability rests between categories.
 Category C (lower culpability) pertains to cases where “the qualifying trigger represented a very high degree of provocation”.
 The Category C criterion was amended  following Consultation. The initial draft would have  required  “an exceptionally high degree of provocation.” 
  Respondents pointed out that , with such a high threshold, the category “would be rarely used”.
 
The Definitive Guideline stipulates that in all cases “the harm caused will inevitably of the utmost seriousness. The loss of life is taken into account in the sentencing levels at step two”.
 
The culpability assessment is a departure from SGC Provocation, which identified the sentence range by assessing whether the degree of provocation was “high, substantial or low”.
 The starting point under SGC Provocation was adjusted based upon the provocation. The circumstances of the killing, for example, use of a weapon, would then be considered.
  The rationale for the departure is that, unlike the provocation defence, where the crying of a baby could amount to provocative conduct,
 the qualifying triggers under loss of control require “a high degree of provocation”.
  Emphasis within the Definitive Guideline has shifted from the degree of provocation to individual culpability, with culpability categories to guide this assessment.
Double counting
The Consultation explained that “mental disorder”, “learning disability” and “lack of maturity” were omitted from step one in terms of reducing culpability, because those factors may have been considered in determining whether the partial  defence applies.
 The factors are listed at step two, but a similar caveat applies, advising against “double counting factors already taken into account in assessing culpability or in the finding of a qualifying trigger.”
 The exclusion at step one and restriction at step two appear counterintuitive to the objective test in loss of control. The objective test requires the defendant be judged according to the standard of a person of their sex and age, with a normal degree of tolerance or self-restraint.
 “Mental disorder”, “learning disability” or “lack of maturity” are excluded where their only relevance is to the defendant’s capacity for tolerance and self-restraint.
 In most cases, it is unlikely that such factors would be considered in establishing the partial defence. In all cases, it seems unfair to automatically exclude these factors in assessing culpability since they  are likely to have a bearing upon individual responsibility. The exclusion has the potential to adversely impact primary victims, who are at a heightened risk of suffering substance misuse problems, and mental ill health.

In some cases, “mental disorder” may be relevant in assessing whether the partial defence applies. The Court of Appeal in Rejmanski explained that an “obvious example” of “mental disorder” being a relevant circumstance is when a primary victim, suffering from “battered spousal syndrome” kills the predominant aggressor.
 The “mental disorder” may be relevant to the loss of self-control and assessment of the qualifying triggers.
 In these cases, it is not clear why the mental disorder should not be considered during sentencing, simply because it was relevant to establishing a qualifying trigger during trial.  If a history of violence perpetrated against the defendant, for example, is relevant in establishing a qualifying trigger, presumably it should also be relevant in determining sentence, beyond the effect it has in reducing murder to manslaughter
Reluctance to consider “mental disorder” in mitigation, in cases involving substance use and medication non-compliance
During the  Consultation exercise, the double counting issue represented only one aspect of the proposed guideline that revealed a reluctance to consider “mental disorder” during sentencing. The proposals included “mental disorder” as potential mitigation, but attached an additional caveat: “Little, if any, weight should be given to this factor where an offender exacerbates a mental disorder by voluntarily abusing drugs or alcohol or by voluntarily failing to follow medical advice.”
 This aspect of the proposal was removed following concerns raised by respondents. Respondents argued that, “the complex interaction between mental health issues and drug and alcohol misuse was such that the caveat was unhelpful and could lead to injustice. It was also argued that offenders with mental health issues may lead chaotic lives and miss appointments because of [those] issues”
 
The Centre response outlined two problems with the proposal. According to the Centre, the first issue arises where a primary victim aggravates a mental disorder by consuming alcohol. Domestic abuse victims are “almost twice as likely to experience…problem drinking than those who have not experienced such abuse.”
 It is not uncommon for offenders to present with dual-diagnosis, where a psychiatric condition and substance misuse co-exist.
 It can also be difficult for those with mental ill health to access appropriate support services, with many resorting to self-medication.
 It should not automatically follow that significantly reduced weight is attached to mental disorder on grounds that a medical condition has been affected by substance use. In cases where a primary victim suffers a mental disorder and self-medicates through alcohol but has not previously demonstrated violent/abusive behaviour, it is unclear why the mitigating effect of mental disorder should be reduced because of that alcohol use.  
The second issue, outlined by the Centre, arises where a primary victim worsens a mental disorder by voluntarily failing to follow medical advice (“medication non-compliance”).
 The Law Commission previously suggested, albeit in a different context, that individuals could potentially be held accountable for their failure to comply with a medical prescription in certain situations.
 The Law Commission outlined a tentative new defence of not criminally responsible by reason of a recognised medical condition. Clause 14 stipulated that a defendant must have a reasonable excuse for not complying with the instructions accompanying a prescription or over the counter medicines if they are to remain eligible for the defence. 
 The defence, as drafted, was designed to generate discussion rather than representing a reform proposal. The draft is, therefore, a useful point of reference when considering arguments in favour of attaching blame to those who fail to comply with a prescribed medication regimen. 
The proposed attachment of blame in the draft Definitive Guideline would have been especially problematic for domestic abuse victims. As Douglas explains, abuse victims are more likely to refuse to seek medical advice, conceal “mental health” issues, and engage in self-medication “to avoid negative court outcomes.”
 Douglas recounts testimony from numerous victims of abuse who are fearful of engaging with appropriate mental health support services:
Sandra, reported that she was taking ‘natural’, rather than prescription, anti-depressants and that she was selling these natural anti-depressant remedies to other women who had experienced DFV. She explained there was a need to avoid prescription medication to ensure that there was no prospect of a psychiatric report formally identifying a mental illness because this might have implications for post-separation parenting arrangements.

The following testimony illustrates that refusal to engage with a prescribed medication regimen is often a by-product of the abuse:
I didn't take it because I went oh, I don't want people to think I've got bipolar…. I thought, oh, actually I'm not going to get this filled. [The doctor] was doing me a favour because she wanted it on the PBS for me, but I thought, I don't want this filled because I don't want something on Medicare saying that I've gotten a script filled with the indication of bipolar, because this is exactly what he's saying. He's accused me of being the one with a mental illness… and I didn't want him to subpoena my medical charts or Medicare records….

Many women refrain from seeking support because they are concerned that involvement with psychiatric services will result in them being perceived as “mad”.
  The removal of the caveat in the final version of the Definitive Guideline is, therefore, a significant improvement on the proposed guideline.  
Carrying a weapon to the scene
As noted, step one requires an assessment of an exhaustive list of culpability factors. The Definitive Guideline has elevated “planning of criminal activity (including the carrying of a weapon) before the loss of control” from aggravating factor (as it was under SGC Provocation) to the culpability stage of assessment. It is appropriate that the “planning of criminal activity (including the carrying of a weapon) before the loss of control” reflects a high degree of culpability under the proposals, given the heightened risks associated with carrying weapons.
 The Guideline should , however, be amended to reflect the impact of abuse on the primary victim’s decision to carry a weapon (considered further below).
The higher culpability of offenders who carry weapons to the scene has been illustrated in several cases involving loss of control where the defence was rejected.
 In  Jewell
, the partial defence was rejected where the defendant shot the victim after collecting the weapon from his father’s house. The partial defence was similarly rejected in  Gurpinar & Kojo-Smith and Caton
, where the defendant stabbed the victim with a knife that the defendant  dubbed his pet “crocodile”. The loss of control defence was also unsuccessful in Barnsdale-Quean,
 where the defendant purchased a chain and stored it before using it to make a tourniquet to kill the victim and make it appear as though the victim had committed suicide. These cases highlight that carrying a weapon to the scene will often involve premeditation, rendering it less likely that the defendant lost self-control, and more likely that they were acting in a considered desire for revenge.
The courts have also reflected on the high culpability associated with carrying a weapon to the scene where the partial defence has been accepted. In Duncan, where a defendant successfully claimed loss of control after stabbing a love rival to death, Lord Thomas noted that the case should be viewed:
As an acceptance of a basis of a plea in a one-off case in circumstances which we have not gone into. It should not be regarded as any precedent that where two people arm themselves and a wound is caused in the course of an intended knife fight, that that would ordinarily give rise to a loss of self-control.

The failure to clearly articulate the approach to be adopted in such cases has generated Unduly Lenient Scheme sentencing appeals as in Sands.
 Sands carried a knife and wrench to the victim’s flat, intending to confront him regarding alleged sexual assaults on Sands’ 11-year-old twins, and 13-year-old son. During an argument, Sands stabbed the victim 8 times, killing him. Sands successfully pleaded loss of control, and was sentenced to three years and six months imprisonment.
 Under the Unduly Lenient Scheme, the sentence was increased to seven years and six months’.
 Carrying a weapon to the scene combined with the intentional infliction of serious bodily harm meant that 10 years’ imprisonment was an appropriate starting point.
 Mitigation included: remorse, not only for her sons’ circumstances, but also her involvement in the offence; the impact of incarceration of a good single parent on the children; the difficulties associated with the “long journey” that would be required to visit; and, the sense of blame the children would feel given the link between their revelations of abuse and the ultimate situation.
 The Definitive Guideline, therefore, provides important clarification regarding the assessment of culpability and harm (which has been described as, “an extremely difficult exercise, shrouded in uncertainty”
) in cases of this nature. 
Unlike SGC Provocation, however, the proposals fail to address the impact power imbalances in relationships may have on a primary victim’s decision to carry/use a weapon.
 Gender heavily influences the “modus operandi”
 in domestic homicides: 
a primary method of killing a female partner in a heterosexual relationship is through the use of hands and/or the hands and a ligature to choke, strangle and asphyxiate. By contrast, when women kill male partners the use of a weapon predominates, and the use of a knife is the most prevalent method of killing.

The Sentencing Council’s reply to respondents to the Consultation concerned about this failure  explained that the “guideline was drawn up on the basis that in such a case the loss of control could be deemed to have occurred before the decision to carry a weapon (each case will turn on its own facts)”. 
  The Definitive Guideline contains no reference to this important clarification. 
In contrast, SGC Provocation provided additional information regarding use of a weapon. SGC Provocation rendered it an aggravating factor “where the weapon is brought to the scene in contemplation of use before the loss of self-control.”
 The carrying of the weapon per se might have indicated planning or contemplation; it would not, of itself, indicate a higher degree of culpability. SGC Provocation also explained that women are more likely to use a weapon than men who have greater capacity to kill using “physical strength alone”.
 
women’s limited physical strength results in them resorting to weapons whilst men’s greater physical strength allows them to use body force with different legal consequences. This raises concern for women’s access to justice, trial outcomes and sentencing, as those who use weapons are regarded as more culpable, heinous, and blameworthy than those who use body force.

The Definitive Guideline recognises “a history of significant violence or abuse towards the offender by the victim” as mitigation but, the significant qualifier is problematic (considered below) and the impact of this recognition is limited because culpability factors, such as those identified above, have a greater bearing upon sentence than mitigation.
 Interestingly, the Sentencing Council declined to extend the High Culpability Factor (“Use of a Weapon (whether or not taken to the scene)”) to the use of knives and other weapons, because this might cause issues in the context of primary victims.
 It is unfortunate that this recognition was not clearly  expressed in the Guideline, as was the case under SGC Provocation. Under SGC Provocation, how the weapon was acquired was regarded more important than use of the weapon.
 Even where a weapon was brought to the scene, SGC Provocation specified that the “circumstances must be carefully considered”.
 SGC Provocation provided a clear reminder to consider the circumstances in which a weapon is being used in determining sentence, and noted that use of a weapon would not always result in a “higher sentencing bracket”.
 
The Definitive Guideline should have made it clear that in cases involving primary victims, the carrying of a weapon should not always fall within category A. The use of “always” is deliberate since it does not preclude the trial judge from applying Culpability A if the case facts justify it. It would also be beneficial to include a clause stipulating that consideration should be given to any strength imbalance between the offender and victim influencing the decision to carry a weapon. 
Low-level qualifying triggers
Similar clarification would be beneficial in relation to the Category A (high culpability factor): “Loss of self-control in circumstances, which only just met the criteria for a qualifying trigger. This factor represents the lowest level of “provocation” consistent with the defence being made out.”
 In cases involving abuse, an apparently  “trivial incident” may constitute the “final straw” following a pattern of abuse.
 A primary victim has a “heightened” awareness of “the risk” posed by the predominant aggressor: 
To the person who had not experienced such violence a lowered level of self-control might be perceived as an overreaction, but to someone in the position of the battered woman such a reaction would be commensurate with her knowledge and perception.
 
The Sentencing Council (replying to respondent concerns raised regarding this culpability criterion) explained: “the sentencer will inevitably be required to make a judgment on the individual facts of the case”, and claimed the approach is no different from  SGC Provocation.

SGC Provocation, however, explicitly , stated that the nature/duration of the provocation, and its “cumulative effect” should all be relevant in assessing sentence.
 The Court of Appeal in Evans
 similarly emphasised the importance of considering the “cumulative impact” of abuse for the purposes of the partial  defence. It is unfortunate that similar clarification is not provided in the Definitive Guideline, particularly given the concerns expressed by respondents. The guideline ought to specify that an apparently trivial incident may not necessarily represent the lowest form of provocation, and the cumulative impact of abuse ought to be considered.

Starting point and category range
Following the culpability category range assessment, the sentencing judge is required to determine a starting point aligned to that category.
 Culpability A carries a category range of 10-20 years’, and a starting point of 14 years’ custody. Culpability B has a category range of 5-12 years’ with a starting point of 8 years’ custody. A category range of 3-6 years’ with a starting point of 5 years’ custody applies to category C.
 It may be necessary to diverge from the starting points outlined where the circumstances straddle more than one category.
 
Step Two Aggravating and Mitigating Factors

The sentencing judge is then required to consider a “non-exhaustive list” of aggravating and mitigating factors, not considered during the culpability assessment.
 The factors aggravating an offence include a combination of statutory,
 and other factors
 The weight attached to such factors will differ depending on case facts,
 and the sentencing judge may exclude consideration of irrelevant factors.
 The sentencing judge has the authority to consider factors not included within the guideline; but the most effective sentencing guidelines are those that ensure that the most important factors are included, and not simply the “most common”, as in the Definitive Guideline.
 Akin to the culpability factors, considered above, important clarification regarding several of the aggravating/mitigating factors in the context of primary victims is omitted.
Aggravating Factor: Use of a Weapon
The aggravating factor, “use of a weapon”, is similar to the Culpability A factor (“carrying a weapon before the loss of control”), considered above. 
 Despite respondent concerns, the  aggravating factor was retained “subject to the proviso to avoid double counting”.
 The  Sentencing Council’s explanation that primary victims should not be disadvantaged because the decision to carry a weapon could occur following the loss of self-control does not apply. The use of a weapon per se is an aggravating factor, and there is no clarification regarding the approach that should be adopted where a primary victim uses a weapon. 
 
The Definitive Guideline makes no reference to the fact that  the decision to use a weapon may be based upon actual or perceived strength imbalances between the primary victim and predominant aggressor. Self-defence claims often fail because use of a weapon rendered the force disproportionate, leaving the partial defence as the only viable option for primary victims who have used a weapon against a physically stronger aggressor. The primary victim may have been penalised because insufficient weight is attached to power imbalances when considering substantive defences, and it is inappropriate that  further penalisation should occur   at sentencing stage. The aggravating factor should have been clarified to ensure that primary victims are not unfairly disadvantaged. The Law Society, for example, suggested that a “[l]arge discrepancy in age or size between victim and offender that may have led an offender to having been more fearful” could also constitute a mitigating factor in such contexts.

An Aggravating and Mitigating Factor: History of (Significant) Violence or Abuse Towards the Victim/Offender by the Offender/Victim
A history of significant violence or abuse towards the victim by the offender constituted an aggravating factor under the guideline as originally proposed. An equivalent mitigating factor would apply where those roles were reversed.
 Following Consultation, the Sentencing Council agreed that the word “significant” should be removed from the aggravating factor, but did not make any corresponding amendment to the mitigating factor.
 Under the Definitive Guideline, a history of violence or abuse towards the victim by the offender is sufficient, but the same must be “significant” where those roles are reversed.
 This inconsistent approach to these aggravating and mitigating factors is especially problematic as they provide the only explicit example of the guideline addressing the impact of domestic abuse in sentencing. The “significant” qualifier in the mitigating factor downplays the impact of domestic abuse.
 The “significant” qualifier ought to be removed from the mitigating factor.
  

The above inconsistency is exacerbated when considering the mitigating factor alongside other mitigation. The Definitive Guideline paradoxically requires a history of violence or abuse to be significant, whilst a seemingly one-off incident where “violence [is] initiated by the victim” 
 is deemed a mitigating factor. This contradiction implies that a history of abuse is potentially less serious than one-off violent confrontations. Commenting upon the law’s failure to adequately address non-physical harms in domestic abuse contexts, Bettinson observes that “the focus is on isolated physical injuries that can be seen where context is disregarded.”
 These inconsistencies within the Definitive Guideline have  the potential to unfairly disadvantage women who are more likely to kill an abuser in response to a history of abuse, compared to men who are more likely to kill in spontaneous violent confrontations. 
The emphasis on one-off instances of violence/abuse in contrast to ongoing suffering is also evidenced in the aggravating factor “significant mental or physical suffering caused to the deceased.”
 Any history of abuse, mental or physical suffering is significant, and it is problematic to publish a guideline that implies otherwise.
  The “significant” qualifier should be removed from the aggravating factor relating to mental or physical suffering, and history of abuse. 
Aggravating Factor: Intoxication
The aggravating factor, commission of the offence whilst under the influence of alcohol or drugs,
 implies penalising an offender simply for being under the influence of alcohol or drugs. As previously noted, this may be problematic for victims of abuse who are more likely to experience problem drinking than those who have not experienced abuse.
 If the offender has done only that which a (sober) person of tolerance and self-restraint would do, it is unclear why the offender should be punished more severely because they were intoxicated.
 It is uncertain how the sentencing judge would determine whether an offender would have acted in the same or a similar way if not impaired; ex hypothesi, a non-impaired person might have acted in the same way.
 Establishing a causal link is likely to be incredibly difficult to achieve in practice.
  The intoxication is likely to have received little attention at trial (except, perhaps, in cases involving denial of mens rea due to intoxication), and whether a causal connection exists between the intoxication and the abusive behaviour is unlikely to have been considered.
  Ultimately, the Sentencing Council “has not justified” the treatment of intoxication as an aggravating factor, and both a clear rationale for and further elucidation on the practical operation of the positioning of intoxication in the Definitive Guideline ought to be provided.
 
Additional Mitigating Factors-Coercive and Controlling Behaviour
There is also growing recognition both domestically and internationally, of the role that power imbalances in domestic abuse contexts may have in offending behaviour.
 At national level, section 76 of the Serious Crimes Act 2015 criminalises coercive and controlling behaviour, and the new Domestic Abuse Guideline similarly highlights the aggravating nature of such behaviour.
 Edwards explains that a “coercer may be prosecuted for coercing her into committing criminal offences”, but “evidence of his coercion would not be sufficient to establish a defence under the common law of duress”.
 The result is that sentencing  guidelines must do more to ensure that primary victims who are compelled to commit criminal offences have their circumstances fairly considered during the sentencing process. Failure to address the impact of coercive and controlling behaviour on primary victims demonstrates “an indifference to the reality women find themselves in and a flagrant disregard for their protection”.


There are a variety of forms of exploitation between acting “out of love, infatuation or under pressure”
 and acting in belief of a threat of death or serious physical injury, which ought to constitute relevant mitigation in sentencing.
 For example, in sentencing White
 to eight months’ imprisonment for assault occasioning actual bodily harm and possession of an offensive weapon, the sentencing judge considered “the encouragement” by her boyfriend, in the form of threatening to beat her up if she did not attack the victim, as valid mitigation. Coercion, falling short of the requirements of the duress defence,
 but playing a significant part in offending behaviour may be, as evidenced in White, considered during sentencing. The Definitive Guideline  does not include a specific clause relating to coercion in the context of loss of control, beyond “involvement of others through coercion”, which constitutes an aggravating factor.
 The inextricable link between coercive and controlling behaviour and domestic abuse means that coercive control on the part of the victim against the offender ought to represent a specific mitigating factor. The Domestic Abuse Guideline similarly focuses only upon coercive and controlling behaviour perpetrated by the offender, and fails to address the situation where a recipient of abuse is impelled to commit an offence as a result of such behaviour. 
Other jurisdictions have begun to recognise the importance of considering coercion during sentencing.  The Australian Government’s Joint Standing Committee on Foreign Affairs, Defence and Trade report, “Hidden in Plain Sight An inquiry into establishing a Modern Slavery Act in Australia” (“The Committee Report”),
 explained that of significant detriment to women is that “vulnerability”, particularly in the context of coercion, is not recognised in extant sentencing frameworks,
 and advocated that specific guidelines which consider, inter alia, the impact of “coercion and vulnerability” on victims who commit offences be introduced.

Additional Mitigating Factors-the impact of vulnerable individuals within the household
Former SGC provocation recognised “the fact that a victim presented a threat not only to the offender, but also to children in his or her care”, and “previous experiences of abuse and/or domestic abuse either by the victim or by other people” as valid mitigation.
 A corresponding aggravating factor, which includes “offences involving, or with particular impact on a child”, has also been proposed as part of the Consultation on Domestic Abuse and Violence Bill 2018.
 The closest mitigating factor in the proposals applies where the defendant is “the sole or primary carer for dependent relatives”.
 It is perhaps surprising that the former mitigating factors are absent from the Definitive Guideline given that individuals are under a duty to take reasonable steps to protect children and/or vulnerable adults in their care from domestic violence.
An individual who knew or ought to have known of a risk of serious physical harm to a child or vulnerable adult in their care who fails in this duty may be liable for a range of offences including causing a child or vulnerable adult to die or suffer serious physical harm.
 The prosecution does not need to establish whether the individual was responsible for causing the death or serious physical harm or allowing either to occur.
 The offence applies only where the victim was at significant risk of serious physical harm,
 and a history of violence towards the vulnerable individual or others within the household is likely to satisfy this requirement.

Recently, the Court of Appeal, in   Uddin (Tohel), explained that the definition of vulnerable adult captures vulnerability induced by “physical, psychological” and circumstantial factors, in addition to “illness, disability and old age”. 
  This is broader than the earlier determination in Khan & Others 
, where the Court of Appeal explained that outside “illness, disability and old age”, the jury would have to be satisfied that there was a state of  “utter dependency”. A  “victim of sexual or domestic abuse or modern slavery, for instance, might find him or herself in a vulnerable position, having suffered long term physical and mental abuse leaving them scared, cowed and with a significantly impaired ability to protect themselves” and may be categorised as a vulnerable adult
. In this type of case, the individual who is expected to protect the v ulnerable adult might also be a primary victim. 

The Court of Appeal in Khan
 recognised the difficult position that primary victims may find themselves in. It is often very difficult for a primary victim  to defend themselves/children/other vulnerable individuals from abuse.Their Lordships explained that where an individual is subjected to “serious violence” in a domestic setting, “the jury might have concluded that it would not have been reasonable to expect her to take protective steps, or that any protective steps, even if relatively minor, and although unsuccessful in the end to save the deceased, were reasonable in the circumstances.”
 The test is objective, and determinable by the jury on a case-by-case basis.
 There remains a lack of clarity regarding the expectation on primary victims to protect other vulnerable individuals within the household. Commentators have called for a defence for primary victims who are unable to protect other vulnerable individuals in the same household.
  In discussing the offence (and in the absence of an appropriate defence), the Criminal Bar Association highlighted the importance of identifying  individual  culpability for sentencing purposes.
 This is equally important in the context of loss of control manslaughter. If a primary victim may be convicted for failing to take reasonable steps to protect a child/vulnerable individual in the household, the motivation to protect a child/or vulnerable adult ought to be considered a relevant mitigating factor in sentencing, even where their actions may be deemed objectively disproportionate, i.e. where they result in fatal consequences.  
What difference do the proposed amendments make?
The foregoing analysis highlighted aspects of the Definitive Guideline which have the potential to disadvantage primary victims. The following analysis illustrates that the sentencing judge will have to use discretion if the sentencing levels that applied to primary victims in similar cases decided before the abolition of the provocation defence are to be maintained.  The Sentencing Council consultation specified that, based upon analysis of the 2014 cases, the Definitive Guideline should not result in an increase in sentence duration, and the majority of cases would sit within culpability categories A and B. 
 

      An application of the Definitive Guideline to a case involving a primary victim is also likely to fall within categories A or B, and this  would potentially result in  increased sentences.  A balancing exercise is required in determining “overall culpability,”
 and, as such, the following analysis proffers a possible outcome of the application of the sentencing guideline to the below hypothetical scenario:
Over many years, D had been subjected to horrific violent, sexual and emotional abuse by V. In addition, V had repeatedly threatened to kill D and her son if she tried to leave. One morning, D decided that she was going to leave with her son while V was at work. She packed their belongings, and planned to leave before V returned home. She placed a knife in her bag for protection. V returned home early before D could leave. As D tried to leave, V laughed, stood in front of the door, and said, ‘You are not leaving, and you will get what is coming to you for pulling a stunt like this!’ In a desperate bid to escape, and fearing for both her safety and the safety of her son, D collected the knife from her bag and stabbed V repeatedly, killing him.
This type of case might fall within Category B (Medium Culpability), which applies where “the culpability of the offender falls between high and lower.”
 This is because the evidence of planning and the carrying of a weapon before the incident would fall into Category A (High Culpability), irrespective of D’s motivations for concealing the knife within her handbag. The cumulative impact of the abuse suffered would likely fall under Category C (Lower Culpability), which applies where the “qualifying trigger represented a very high degree of provocation.”
 This assumes  that the cumulative impact of the abuse would be considered alongside the final incident to reflect reduced culpability.  

The above would result in a starting point of  8 years’ and a category range of 5-12 years’ custody. Views on whether the category ranges and starting points for the categories should be lower are mixed.
 Opinion on which category this primary victim ought to fall into might be similarly diverse. 
The lack of clarity on the influence that abuse has on the decision to carry a weapon before the loss of control means those primary victims may be unfairly disadvantaged. Either a weapon was carried or it was not, and in the former, it reflects high culpability unless the court determines that the loss of self-control took place before the decision to collect the weapon. For many primary victims, the starting point for analysis may be one of high culpability, with the attendant risk that primary victims may fall into the high/medium category range. This will not necessarily be the approach in cases involving a physically stronger aggressor who does not “need” to resort to the use of a weapon. A sentencing judge would need to use discretion to align sentencing to the levels applied in cases prior to the introduction of the partial defence in cases involving domestic abuse.
The starting point for the hypothetical is significantly higher than sentences issued in similar cases decided prior to the abolition of the provocation defence. Thornton, for example, was found not guilty of murdering her abusive husband, but guilty of manslaughter at retrial. Thornton
 was sentenced to five years’ imprisonment for fatally stabbing her abusive husband with a knife.
 Similarly, Ahluwalia was found guilty of manslaughter by diminished responsibility rather than murder at retrial, and sentenced to three years and four months’ imprisonment for killing her abusive husband by pouring petrol over him and setting him on fire as he slept.
 That primary victims were required to claim diminished responsibility rather than provocation in such cases has been heavily criticised, and operated as a catalyst for the repeal and replacement of provocation with the loss of control defence. The sentences in these cases, however, are indicative of the type of sentence expected in cases with like facts. It is immediately apparent that the sentencing range for similar cases under the proposed guideline are potentially higher than those issued in Thornton (just meeting the lower end of the sentencing range) and Ahluwalia (falling outside the sentencing range entirely). There is also arguably a significant difference between a case like Sands, considered above, where the offender armed herself with weapons before confronting the victim, and cases involving domestic abuse, like that of Thornton, where an offender, living in fear of the victim (and perpetrator of abuse), collects a weapon before stabbing her abusive partner.  

Conclusion
This article has highlighted three problems with the Definitive Guideline, in the context of primary victims who kill. 
The first is the policy on “double counting” and the refusal to consider, inter alia, “mental disorder” and/or other factors in determining culpability, because those factors may have been relevant to establishing the partial defence. This policy rests on a misunderstanding of the partial defence where “mental disorder”, for example, will (in most cases) be deemed irrelevant at trial because its only bearing would be on the defendant’s general capacity for tolerance and self-restraint. Where factors are relevant to establishing the partial defence, for example, battered spousal syndrome or a history of domestic abuse, this ought to be relevant in determining sentence. It is nonsensical to ignore the very factors which justified reducing murder to manslaughter when determining sentence.
The second issue is the failure to address the impact of physical power imbalances in cases involving intimate partner abuse/violence. Carrying a weapon before the loss of control and use of a weapon are listed as high culpability and aggravating factors, respectively. The Definitive Guideline fails to state that primary victims are more likely to use a weapon against a physically stronger aggressor. 
Yet again there has been a wholesale failure to recognise that women who kill men who abuse them resort to weapons because of very specific gendered reasons, including their relative size as compared to men, and their trained incapacity for self-defence. Women who use a weapon rather than body force are likely to receive a longer sentence than men who punch, stamp, kick, beat, or strangle their female victim.

The third issue is that limited reference is made to the impact of abuse on a primary victim. Where reference is made, the language of the Definitive Guideline is problematic. According to the Definitive Guideline, a  history of violence or abuse must be “significant” if it is to have any mitigating effect in cases involving primary victims. 

The implication  that a history of violence or abuse is anything but “significant” is unacceptable. The juxtaposition of this mitigation with other mitigating factors, such as, “a one-off incident of violence by the victim” is also indicative of a continued emphasis on physical over non-physical forms of violence.  As Edwards articulates:
Law shapes the social reality such that victims’ stories of intimidation, coercion and control are met with the response, “Yes, yes, but did he hit you?” and thus women come to learn not to talk in court about nonphysical forms of coercion and control and to understand that it is only physical conduct that is significant.

A number of proposals, designed to remedy the deficiencies identified within the Defintive Guideline  have been canvassed throughout this article.  It could be argued that the recommendations are unnecessary because the sentencing judge retains discretion in sentencing within the guideline, and may depart from the guideline where it is in the interests of justice.
 The role of the Definitive Guideline should not be overstated.  Sentencing judges are expected to remain flexible in determining culpability and assessing aggravating/mitigating factors. The sentencing judge may exclude aggravating and mitigating factors, as appropriate. The weight attached to such factors will differ on a case-by-case basis.  
The Definitive Guideline, however, ought to serve an important communicative function regarding how cases involving primary victims should be addressed during sentencing. It is unhelpful and inappropriate to implement a Definitive  Guideline, which ignores the plight of primary victims and relies solely on the sentencer to use their discretion to develop “new discourses which contest traditional provocation narratives and present alternative accounts of women’s lives and gender relations.”
  To ensure a fair assessment of offender circumstances, the most important factors ought to be included in the Definitive Guideline.
 The circumstances of primary victims were central to the replacement of provocation with loss of control, so the rationale for failing to make greater reference to those circumstances is unclear. Ultimately, if “the underlying purposes of the legislation are to be achieved, it is imperative that the problems and flaws of the pre-existing law not be transferred from the substantive law into the law of sentencing”.
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