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A Crack in the Mirror: Reclaiming the Human Rights Narrative from 

Strasbourg in Agenda Setting Theory and Legal Narrative 

Abstract 

The Human Rights Act 1998 (HRA 1998) has been a contentious instrument since its inception. A 

particular challenge created by the HRA 1998 has been ascertaining the weight to be given to the 

judgments of the European Court of Human Rights. The mirror principle was conceived by Lord 

Bingham to provide guidance on this, however, the courts’ approach to the principle has been 

inconsistent. This article uses the UK Supreme Court’s changing approach to the mirror principle to 

demonstrate that the court is now increasingly aware of its role as a communicative actor within the 

wider state. This phenomenon is demonstrated with reference to agenda setting theory, frame analysis, 

and narrative which show that the Supreme Court appreciates its role as an institutional actor within 

the state and that in this role it is aware of how its judgments are perceived by other institutional actors 

and the public generally.  
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1. Introduction 

I have heard it argued that our considerable respect for the Strasbourg jurisprudence is 

getting in the way of our regarding the Convention as a properly British Bill of Rights, 

of taking its guarantees as a starting point and working out the proper balance between 

the competing interests for ourselves. It might even be suggested that if we had paid 

less attention to the Strasbourg jurisprudence, we would not have given human rights 

such a bad name in certain quarters, because we could be seen to be having regard to 

British values, British mores and British legal principles.1 

The role of human rights in the UK is a fraught issue for parliamentarians, the public, and the courts. 

Tony Blair’s Labour government claimed that the Human Rights Act 1998 (HRA 1998) would ‘bring 

rights home’.2 The expectation was that British judges would directly engage with the European 

Convention on Human Rights (the Convention) and the European Court of Human Rights (the European 

Court) thereby adding a British flavour to the European Court’s jurisprudence.3 However, following the 

HRA 1998’s enactment it has been the target of ridicule, amounting to suspicion of the Act and the 

involvement of the European Court in human rights adjudication. This is most apparent in the popular 

press but this sentiment is echoed in political discourse around the role of human rights in the UK.4 

In response to this apparent dissatisfaction of the HRA 1998 and the European Court, the Conservative 

Party has regularly committed to repealing the HRA 1998 and replacing it with a ‘British Bill of 

Rights’.5 This commitment is now manifest in the Government’s Consultation on a ‘Modern Bill of 

 
1 Brenda Hale, ‘Argentoratum Locutum Is Strasbourg or the Supreme Court Supreme?’ (2012) 12 Human Rights 

Law Review 65, 71. See also European Court of Human Rights, Dialogue between Judges: The Authority of the 

Judiciary (Strasbourg, January 2018, 2018) 11-16. 
2 Home Office, Rights Brought Home: The Human Rights Bill (Cm 3782, 1997). 
3 Ibid [1.11]-[1.14]; Elizabeth Wicks, ‘The United Kingdom Government's Perceptions on the European 

Convention of Human Rights at the Time of Entry’ [2000] Public Law 438. 
4 Michelle Farrell, Eleanor Drywood and Edel Hughes (eds), Human Rights in the Media: Fear and Fetish 

(Routledge 2019); Frederick Cowell, ‘Understanding the Causes and Consequences of British Exceptionalism 

towards the European Court of Human Rights’ [2019] The International Journal of Human Rights 1; Mikael Rask 

Madsen, ‘From Boom to Backlash? The European Court of Human Rights and the Transformation of Europe’ in 

Helmut Aust and Esra Demir-Gürsel (eds), The European Court of Human Rights: Current Challenges in 

Historical Perspective (Elgar 2021) 37. 
5 Conservative Party, Invitation to Join the Government of Britain: The Conservative Manifesto 2010 (2010) at 

79; Conservative Party, The Conservative Party Manifesto 2015: Strong Leadership, A Clear Economic Plan, A 
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Rights’.6 A key part of the Government’s proposals concern the removal of the jurisprudential link 

between the domestic courts and the European Court.7 This link places a duty on the courts to interpret 

‘so far as is possible to do so’ domestic law in a manner compatible with the Convention rights with 

reference to the judgments of the European Court.8 In approaching these issues the UK courts initially 

applied what has been termed the ‘mirror principle’.9 The principle requires UK courts to ‘keep pace 

with the Strasbourg jurisprudence as it evolves over time: no more, but certainly no less.’10 This 

approach has led to the Supreme Court following the European Court’s jurisprudence where there is a 

‘clear and constant line of [Strasbourg] decisions’.11 However, differences of opinion between Supreme 

Court Justices have arisen as to the appropriateness of the mirror principle in light of criticisms of the 

HRA 1998.12 

The Supreme Court’s changing approach to the mirror principle has broadly, though not necessarily 

overtly, been a response to public and political discourse around the HRA 1998.13 This article explains 

this change in approach by utilising traditional legal methods alongside agenda setting theory, frame 

analysis, and Dworkinian legal interpretivism. The consequence of this is a finding that the Supreme 

Court is cognisant of its role not only as an apex court but also an institutional actor within the wider 

state apparatus and in public discourse. With this awareness the Supreme Court and individual judges 

frame their judgments cognisant of how those judgments will be perceived in public discourse as much 

 
Brighter, More Secure Future (2015) 58-73. This is notwithstanding the view of commentators who suggest that 

the Human Rights Act 1998 already acts as a Bill of Rights, see for example, Roger Masterman, ‘Taking the 

Strasbourg Jurisprudence into Account: Developing a 'Municipal Law of Human Rights' under the Human Rights 

Act’ (2005) 54 International and Comparative Law Quarterly 907, 913; Francesca Klug, ‘The Human Rights Act 

- a "Third Way" or "Third Wave" Bill of Rights’ [2001] European Human Rights Law Review 361, 370; David 

Bonner, Helen Fenwick and Sonia Harris-Short, ‘Judicial Approaches to the Human Rights Act’ (2003) 52 

International and Comparative Law Quarterly 549, 553. 
6 Ministry of Justice, Human Rights Act Reform: A Modern Bill of Rights, A Consultation to Reform the Human 

Rights Act 1998 (Cmd 588, 2021). 
7 Ibid [190]-[197]. See also Helen Fenwick and Roger Masterman, ‘The Conservative Project to 'Break the Link 

between British Courts and Strasbourg': Rhetoric or Reality?’ (2017) 80 Modern Law Review 1111 for a 

comprehensive discussion of the Conservative Party’s plans leading up to the Consultation. 
8 Human Rights Act 1998 ss.2, 3, and 6. 
9 Jonathan Lewis, ‘The European Ceiling on Human Rights’ [2007] Public Law 720, 720. 
10 R (Ullah) v Special Adjudicator [2004] UKHL 26, [2004] 2 AC 323 [20]. 
11 Manchester City Council v Pinnock [2010] UKSC 45, [2011] 2 AC 104 [48]. 
12 Commissioner of Police of the Metropolis v DSD [2018] UKSC 11, [2018] 2 WLR 895 [77]. 
13 This awareness is evident in the Supreme Court’s attempts to reach beyond the courtroom, Nicola Stockley, 

The Highest Court in the Land: Justice Makers (BBC 2011); The Rt Hon Lord Rodger, ‘The Form of Language 

of Judicial Opinions’ (2002) 118 Law Quarterly Review 226, 231-33. 
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as among lawyers who follow the court.14 This article submits that the Supreme Court’s approach to the 

mirror principle in the past decade is demonstrative of the judiciary’s awareness of themselves as 

institutional actors within the wider state. In this role the judiciary has moved away from a strict 

application of the mirror principle towards a dynamic or municipal approach to human rights 

adjudication. The practical consequence of this is the Supreme Court becomes insulated from criticism 

that it is bound by or too closely follows Strasbourg. It seems now that the pendulum is swinging back 

towards a reverence for the mirror principle in the least nominally,15 however, this move does not 

undermine the central assertion of this work nor the value of viewing the courts, the judiciary, and their 

judgments through the lens of agenda setting, frame analysis, and narrative. 

Agenda setting theory, frame analysis, and narrative are under-utilised tools in legal scholarship. This 

article’s originality flows from these tools and allows for the courts’ constitutional and institutional role 

to be understood in new ways. Agenda setting theory recognises that the Supreme Court together with 

other institutions, such as the press, Parliament, and the Executive, shapes and filters the world in which 

individuals exist or in the least the world they perceive. This is significant as it sees the Supreme Court 

not only as a legal actor but also as an institutional and communicative actor in society with an 

awareness of its own place and with its own objectives – although often couched in formal legalistic 

rhetoric. It should after all be remembered ‘we do not believe in fairy tales any more’.16 

2. Agenda Setting, Frame Analysis, and Narrative 

Agenda setting and frame analysis (or framing) are often seen as two sides of the same coin.17 Agenda 

setting theory explains and conceptualises the preferential ordering given to priorities in wider discourse 

 
14 Paul Gewirtz, ‘Narrative and Rhetoric in the Law’ in Peter Brooks and Paul Gewirtz (eds), Law’s Stories: 

Narrative and Rhetoric in the Law (Yale University Press 1996) 10; Sanford Levinson, ‘The Rhetoric of Judicial 

Opinion’ in Peter Brooks and Paul Gerwitz (eds), Law’s Stories: Narrative and Rhetoric in the Law (Yale 

University Press 1996). 
15 R (AB) v Secretary of State for Justice [2021] UKSC 28, [2021] 7 WLUK 108. However, AB should be 

contrasted with Re McQuillan's Application for Judicial Review [2021] UKSC 55, [2021] 12 WLUK 186 which 

shows that the role of the mirror principle is not settled or clear. 
16 Lord Reid, ‘The Judge as Law Maker’ (1972) 12 Journal of the Society of Public Teachers (New Series) 22 , 

22. 
17 Vincent Price and David Tewksbury, ‘News Values and Public Opinion: A Theoretical Account of Media 

Priming and Framing’ in George A Barett and Franklin J Boster (eds), Progress in Communication Sciences: 

Advances in Persuasion (Ablex 1997) 184. 
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by notable actors such as the public, media, politicians, and the courts. Whilst frame analysis assists 

with assessing how those priorities are presented, weighed, and understood by the individual. The term 

‘agenda’ is taken to mean the preferential list of priorities which an individual or group considers to be 

important.18 These agendas may be categorised in to three primary areas:19 

1. The public agenda; 

2. The media agenda; and 

3. The policy agenda.20 

Each of these agendas is seen to interact with one another. For example, the public agenda is the 

preferential ranking of issues the public considers to be important. This is shaped by the media who in 

turn through editorial or other means identify what it is each publication, broadcaster, or commentator 

considers to be important. Public and media agendas influence and are influenced by the policy agenda 

that is what elites (such as parliamentarians and ministers) consider to be important together with the 

ordering of these issues.21 Each of these agendas coalesce around the narrative that the individual creates 

and has created for them in the society in which they live as a method of understanding the external 

world. It is by these means that individuals create their own fiction due to: 

direct exposure to the ebb and flow of sensation… the real environment [that which 

exists outside the individual] is altogether too big, too complex, too fleeting for direct 

acquaintance. We are not equipped to deal with so much subtlety, so much variety, so 

many permutations and combinations. And although we have to act in that 

 
18 Baldwin Van Gorp, ‘The Constructionist Approach to Framing: Bringing Culture Back In’ (2007) 57 Journal 

of Communication 60. 
19 A distinction is noteworthy between scholars such as Zahariadis, Princen, and Cohen who are concerned with 

agenda setting or building in relation to the policy choices, see generally Nikolaos Zahariadis (ed) Handbook of 

Public Policy Agenda Setting (Elgar 2016). This is as opposed to those agenda setting scholars who are concerned 

with the ‘influence of the news media on the perceived salience of key political issues… [known as]… the agenda-

setting role of mass communication’, David L Protess and Maxwell E McCombs (eds), Agenda Setting: Readings 

on Media, Public Opinion, and Policymaking (Routledge 1991) 2. 
20 Nikolaos Zahariadis, ‘Setting the Agenda on Agenda Setting: Definitions, Concepts, and Controversies’ in 

Nikolaos Zahariadis (ed), Handbook of Public Policy Agenda Setting (Elgar 2016) 4. 
21 Everett M Rogers and James W Dearing, ‘Agenda-Setting Research: Where Has It Been, Where Is It Going?’ 

(1988) 11 Annals of the International Communication Association 555, 557. 



6 

 

environment, we have to reconstruct it on a simpler model before we can manage with 

it.22 

This reality is shaped by the public, media, and policy agendas. One’s personal agenda will be coloured 

by the priorities of external sources.23 The media is the ‘conduit through’ which we see the world outside 

of our immediate gaze thereby allowing us to construct images in our mind.24 It is not claimed that a 

person’s opinion on an issue will necessarily change following precedence being given to that issue but 

the level of thought given to the issue will be effected.25 Mass media remains ‘one of the most influential 

actors in defining public and policy agendas, and thus the national will.’26 It is with this increased 

salience that an issue will move from the media agenda to the public agenda to the policy agenda.27 

Each of these areas is permeable to one another – mutually influencing the nature of one another.28 This 

is significant for ‘priming’ the pictures of the world which have been constructed in one’s mind. Priming 

is the process through which emphasis on a particular issue will confer status or precedence on that 

issue and will call upon memories of earlier thoughts which may then be linked to the present.29 

Repetition in discourse will increase the power of priming for the individual. Likewise, this technique 

is used in the development of law. A legal principle becomes embedded in a legal system only through 

repetition and elaboration. On this basis it is sensible to see the Supreme Court’s approach to issues as 

receptive to the world outside of the courtroom. The court and the justices exist as a part of the state, 

the public, and of discourse generally. In contributing to this discourse and narrative the UK Supreme 

Court frames and orders issues.30 The court’s judgments influence and are influenced by the outside 

 
22 Walter Lippmann, Public Opinion (Free Press Paperback 1966) 10. 
23 Protess and McCombs (n 19) 2. 
24 Maxwell McCombs, Edna Einsiedel and David Weaver, Contemporary Public Opnion: Issues and the News 

(Lawrence Erlbaum Associates 1991) 5-12. 
25 Walter Lippmann, ‘Public Opinion’ in Maxwell McCombs and David L Protess (eds), Agenda Setting: Readings 

on Media, Public Opinion, and Policymaking (Routledge 1991) 3; Oscar Gandy, ‘Beyond Agenda Setting’ in 

Maxwell E McCombs (ed), Agenda Setting: Readings on Media, Public Opinion, and Policymaking (Routledge 

1991) 264-265; McCombs, Einsiedel and Weaver (n 24) 14. 
26 Conor Gearty, On Fantasy Island: Britain, Europe, and Human Rights (Oxford University Press 2016) 103; 

Lieve Gies, ‘A Villains' Charter? The Press and the Human Rights Act’ (2011) 7 Crime, Media, Culture: An 

International Journal 167, 168. 
27 Protess and McCombs (n 19). 
28 Maxwell E McComb and Donald L Shaw, ‘The Agenda-Setting Function of Mass Media’ (1972) 36 Public 

Opinion Quarterly 176, 184-185. 
29 McCombs, Einsiedel and Weaver (n 24) 19. 
30 Lynsey Mitchell, ‘Reading Narratives of Privilege and Paternalism: the Limited Utility of Human Rights Law 

on the Journey to Reform Northern Irish Abortion Law’ (2021) 72 Northern Ireland Legal Quarterly 89, 98. 
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world, including the public and policy agendas. This is not only in matters of substance such as the 

ultimate judgment of the court but also in how that judgment is reached, in other words how things are 

‘framed’ by the court (and individual judges) for those outside the courtroom.31  

In making sense of their reality, individuals are not ‘passive receivers’ but they are limited to the 

information presented to them in the public forum.32 In parsing this information individuals construct 

stories to make sense of their world.33 An individual’s ‘social reality’ is constructed through ‘their direct 

personal experience, what they read in books, magazines and newspapers, and what they see on 

television and in movies.’34 For the past decade social media has also assisted in constructing one’s 

reality.35 This constructed world in our minds assists in making sense of the external world. In line with 

this, the way in which information is presented is significant in understanding such social reality. This 

is visible in reporting of the HRA 1998 which presents and frames the Act as a European encroachment 

upon domestic law.36 Frequently these frames ‘add up to something bigger than an individual story’37 

and may in turn form part of a larger narrative among the public, the media, and elites.38 This lived 

narrative may take on greater significance by becoming part of the ‘primary frameworks of a particular 

social group [which constitutes] a central element of its culture.’39 Goffman terms this rather grandly a 

‘group’s framework of frameworks – its belief system, its “cosmology”’.40 

Taken together, agenda setting theory and frame analysis offer a theoretical framework to explain how 

it is that some stories are highlighted and then how those stories are presented.41 Seeing issues as part 

of an agenda that is set by multiple actors (the public, media, and politicians as understood in agenda 

 
31 Peter Brooks, ‘The Law as Narrative and Rhetoric’ in Peter Brooks and Paul Gewirtz (eds), Law's Stories: 

Narrative and Rhetoric in the Law (Yale University Press 1996) 20-21. 
32 Maxwell E McCombs and Donald L Shaw, ‘Agenda-Setting Function of Mass Media’ in David L Protess and 

Maxwell E McCombs (eds), Agenda Setting: Readings on Media, Public Opinion, and Policymaking (Routledge 

1991) 12. 
33 John Street, Mass Media, Politics, and Democracy (Palgrave 2001) 2. 
34 Protess and McCombs (n 19) 2. 
35 Ian Cram, Citizen Journalists: Newer Media, Republican Moments, and the Constitution (Elgar 2015). 
36 Cowell (n 4) 3; René Wolfsteller, ‘Out of Sync: The Failed Translation of International Human Rights in the 

Creation of the UK Human Rights Act’ (2020) 19 Journal of Human Rights 325. 
37 Gies (n 26) 170. 
38 Adam Wagner, ‘The Monstering of Human Rights: Why Politicians, Press, and Public Turned Against the 

ECHR’ (Human Rights in the UK Media: Representation and Reality, Liverpool, 19 September 2014). 
39 Irving Goffman, Frame Analysis: An Essay on the Organisation of Experience (Penguin 1974) 27. 
40 Ibid. 
41 Price and Tewksbury (n 17) 184. 
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setting theory) that are then cultivated and seen through a particular frame is illuminating when 

compared with the idea of narrative in law and wider discourse. Whilst the pressures placed on courts 

differ from other institutions of the state and civil society they unavoidably feel the weight of culture, 

politics, and history of the world outside of the courtroom.42 The importance of narrative within legal 

adjudication is well understood in Dworkin’s work on ‘law as integrity’.43 

Those that contribute to the construction of public, media, and policy agendas do so by use of narratives. 

Narratives are useful tools for individuals making sense of their world44 and moreover provide the 

means by which an individual comes to a particular view.45 Law creates the ‘world in which we live… 

[and in this world]… law and narrative are inseparably linked’.46 Understanding law in this fashion sees 

judges as cognisant of the courts’ place in discourse thereby allowing one to better understand why and 

how it is principles are created and how these principles develop over time.47 Narratives assist in this as 

they serve as a through line for explaining the past leading to the present,48 a prerequisite to common 

law incrementalism.49 Dworkin uses this idea in his theory of legal interpretation which relies upon 

narrative in adjudication and in the development of the common law.50 Dworkin compares the job of a 

common law judge to that of a chain novelist who: 

aim[s] jointly to create, so far as they can, a single unified novel that is the best it can 

be. Each novelist aims to make a single novel of the material he has been given, what 

 
42 Daniel Davison-Vecchione, ‘How is the EU like the Marvel Universe? Legal Experientialism and Law as a 

Shared Universe’ (2018) 30 Law & Literature 185, 192. This is evident in the in the extrajudicial activities of 

Supreme Court Justices, Lord Burrows, ‘Judgment Writing: A Personal Perspective’ (Annual Conference of 

Judges of the Superior Courts in Ireland, 20 May 2021) 4; Jonathan Sumption, Law in a Time of Crisis (Profile 

Books 2021); Lord Reed, Response to a Call for Evidence Produced by the Independent Human Rights Act Review 

(2021); David Neuberger and Peter Riddell, The Power of Judges (Claire Foster-Gilbert ed, Haus Curiosities 

2019); The Rt Hon Lord Rodger (n 13) 231-32. 
43 Ronald Dworkin, Law's Empire (Hart 2007) ch 6 and 7. 
44 Robert M Cover, ‘Foreword: Nomos and Narrative’ (1983) 97 Harvard Law Review 4; Shelly Wright, ‘The 

Horizon of Becoming: Culture, Gender, and History after September 11’ 71 Nordic Journal of International Law 

215. 
45 Daniel A Farber and Suzanna Sherry, ‘Legal Storytelling and Constitutional Law: The Medium and the 

Message’ in Peter Brooks and Paul Gewirtz (eds), Law's Stories: Narrative and Rhetoric in the Law (Yale 

University Press 1996) 41-42. 
46 Cover (n 44) 5. 
47 Gewirtz (n 14) 4. 
48 See generally Lon Fuller, The Law in a Quest in Itself (Lawbook Exchange 1940) Lecture 1. 
49 Gavin Phillipson and Alexander Williams, ‘Horizontal Effect and the Constitutional Constraint’ (2011) 74 

Modern Law Review 878. 
50 Dworkin (n 43) ch 6 and 7. 
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he adds to it, and (so far as he can control this) what his successors will want or be able 

to add.51 

A judge seeks to ensure that the outcome to the matter before him fits with the narrative leading to that 

point. It is only through seeing the end as casting ‘retrospective illumination’ on the past that that end 

makes sense.52 For Dworkin, fit is described as the inability to ‘adopt any interpretation’53 where 

knowledge of the ‘character, plot, theme, and point’54 require otherwise. The ideas of ‘character, plot, 

theme, and point’ are translatable to law, politics, history, and culture amongst other tenets that make 

up a legal culture. The chain novelist’s, like the judge’s, opinion and follow up chapter will be based 

on an assessment of which narrative fits best with what has come before. Equally in the case of 

dissenting judgments what a judge is doing is highlighting inconsistencies within the narratives of the 

majority and thereby allowing for deviation from that main narrative in future cases.55 In doing this 

judges attempt to create a ‘seamless web’56 of judgments that ‘fit’ with one another whilst equally 

looking ahead at how the literary qualities of a judgment may influence legal developments.57 Such 

judgments are cognisant of their institutional character, the customs of their community, and cultural 

values.58 

If it is accepted that this narrative interpretation is able to explain statutory interpretation and 

development of the common law, there is also another phenomenon at play; this is the idea of a legal 

community, which may be seen as central to Dworkin’s approach.59 The ramifications of this 

community are well put by Davison-Vecchione: 

 
51 Ibid 229. 
52 Brooks (n 31) 17. 
53 Dworkin (n 43) 230. 
54 Ibid. 
55 Roberto M Unger, ‘The Critical Legal Studies Movement’ (1983) 96 Harvard Law Review 561, 580. 
56 Ronald Dworkin, Taking Rights Seriously (Bloomsbury 2013) 141-143. 
57 Lord Reed, ‘The Form and Language of Lord Rodger’s Judgments’ in Andrew Burrows, David Johnston and 

Reinhard Zimmermann (eds), Judge and Jurist: Essays in Memory of Lord Rodger of Earlsferry (Oxford 

University Press 2013) 121. See generally Richard A Posner, Law and Literature (3rd edn, Harvard University 

Press 2009). 
58 Farber and Sherry (n 45) 41. 
59 Dworkin, Law's Empire 238-275; Davison-Vecchione (n 42) 190. 
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a court in a given community strives to establish moral coherence with that 

community's past political decisions. Indeed, this appears to be precisely what drives 

the chain novel analogy: just as the chain novelist must find the interpretation that 

coheres best with the previous entries of that particular chain novel, the judge must find 

the interpretation that coheres best with the political history of that particular 

community. In other words, one views the judge as contributing to the single, 

determinable ‘plot’ of his community's overarching narrative.60 

Therefore, in constructing the next chapter in the development of law, the judge must be cognisant of 

the community to which she speaks. The judiciary and the courts do not exist in a vacuum. In the case 

of English law the Supreme Court must speak to litigants and observers of the court who may be lawyers 

or increasingly laypeople where matters are of constitutional importance.61 Using agenda setting, frame 

analysis, and narrative one is able to better understand why and how it is the Supreme Court first 

developed the mirror principle and why and how it has slowly been reassessed by individual judges. 

3. The Supreme Court’s Approach to ss.2 and 3 HRA 1998 

The foregoing section identified that agenda setting, frame analysis, and narrative may assist in 

understanding law and how it develops. The links between these apparently discrete fields of 

scholarship may be extrapolated through use of Dworkin’s approach to narrative within common law 

adjudication which in turn allows the Supreme Court to be seen as an actor in public discourse framing 

issues and contributing to the agenda(s). This section utilises these theoretical perspectives to 

conceptualise the development of the mirror principle in the House of Lords/Supreme Court and the 

shift away from the same towards a municipal approach to human rights interpretation. Latterly this 

development seems to have reversed towards greater respect for the mirror principle. However, on 

investigation this is not quite so simple and instead further evidence is provided of the Supreme Court’s 

appreciation of its role within the state. This article focuses on ss.2 and 3 of the HRA 1998 to 

 
60 Davison-Vecchione (n 42) 192. 
61 R (Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5, [2017] 2 WLR 583; R (Miller) 

v Prime Minister [2019] UKSC 41, [2019] 3 WLR 589. This is not a new phenomenon, see The Rt Hon Lord 

Rodger (n 13) 233-34. 
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demonstrate these points for two primary reasons. The first is that the HRA 1998 is an instrument that 

has captured public attention62 alongside with frequent Supreme Court judgments interpreting, 

applying, and framing ss.2 and 3.63 The second is that there is a discernible change in approach in the 

courts from the early days of the HRA 1998 to the present which cannot fully be accounted for or 

explained by the development of legal doctrine. The theoretical approaches discussed above provide a 

framework for understanding this change. 

A. The Mirror Principle 

The interpretative power created by the HRA 1998 is significant. After accepting that s.3 HRA 1998 

gives the courts authority to go further than they otherwise would have in interpreting legislation to 

reach a Convention compliant reading,64 the question then becomes one of what tools the courts have 

to determine a Convention compliant reading. Section 2 of the HRA 1998 assists in this alongside the 

development of the ‘mirror principle’65 following R (Ullah) v Special Adjudicator.66 Ullah concerned 

the application of art.3, the prohibition on torture, inhuman, or degrading treatment. In considering art.3 

the court noted that there was ‘clear and constant jurisprudence’67 from Strasbourg. That jurisprudence 

stated that where an individual is set to be deported to a country where they will be subject to torture 

then there will be a prima facie breach of art.3.68 Where such jurisprudence is available Lord Bingham 

found that the domestic courts should follow this in the absence of special circumstances: 

It is of course open to member states to provide for rights more generous than those 

guaranteed by the Convention, but such provision should not be the product of 

interpretation of the Convention by national courts, since the meaning of the 

Convention should be uniform throughout the states party to it. The duty of national 

 
62 Farrell, Drywood and Hughes (n 4); Gearty (n 26) pt II; Gies (n 26). 
63 DPP v Ziegler [2021] UKSC 23, [2021] 3 WLR 179; R (Z) v Hackney LBC [2020] UKSC 40, [2020] 1 WLR 

4327. 
64 Ghaidan v Godin-Mendoza [2004] UKHL 30, [2004] 2 AC 557. 
65 Lewis (n 9). 
66 Ullah (n 10). It should be noted that the principle is developed in Ullah by Lord Bingham but its origin may be 

traced to R (Alconbury) v Secretary of State for the Environment, Transport and the Regions [2001] UKHL 23, 

[2003] 2 AC 295. 
67 Ullah (n 10) [20]. 
68 Soering v United Kingdom (1989) 11 EHRR 439. 
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courts is to keep pace with the Strasbourg jurisprudence as it evolves over time: no 

more, but certainly no less.69 (emphasis added) 

The concern of Lord Bingham in drawing the contours of the mirror principle appears to have been the 

courts going beyond what he saw as the aims of the HRA 1998, the replication of Convention rights in 

the UK, over the judicial expansion of rights. Bingham’s approach also minimises the chance that an 

individual will need to apply to Strasbourg following adjudication in the domestic courts. This dovetails 

neatly with one of the objectives of the Government in enacting the HRA 1998, to avoid the need for 

individuals to apply to Strasbourg.70 

There are parallels to be drawn here between Davison-Vecchione’s discussion of Dworkin’s work with 

a court striving ‘to establish moral coherence with [a] community’s past political decisions’71 and the 

approach taken by the House of Lords/Supreme Court towards the mirror principle. In developing the 

mirror principle Lord Bingham was conscious of two points in particular. The first is the obligation 

placed on the courts to reach a Convention compliant reading of legislation with the assistance of the 

European Court’s case law,72 the second is the retention of Parliament’s sovereignty.73 It is this concern 

for Parliamentary sovereignty in particular which seems to have provided a restraint on Lord Bingham’s 

conception of the courts’ job when faced with matters concerning human rights. For Lord Bingham the 

intention of Parliament was to give effect to the Convention rights in domestic law so individuals in the 

UK could plead the same without having to revert to Strasbourg.74 Anything more than this ought to be 

a matter for the legislature with its democratic mandate.75 In this Bingham is paying attention to the 

legal community in which the Appellate Committee of the House of Lords existed together with 

reverence for the historical and political importance of Parliamentary sovereignty in the national 

 
69 Ullah (n 10). 
70 Home Office (n 2) [1.14]-[1.17]. 
71 Davison-Vecchione (n 42) 192. 
72 Human Rights Act 1998 ss 2, 3, and 6. 
73 Ibid s 4. 
74 HL Deb 3 November 1997, vol 582, col 1245. 
75 Ullah (n 10) [20]. 
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narrative of the UK. The mirror principle also accords with the agenda setting role of Parliament and 

the Labour Government’s intentions early on in the life of the HRA 1998.  

B. From the Mirror Principle to the Municipal Approach 

Following articulation of the mirror principle in Ullah the strength of the principle has slowly ebbed. 

This diminution of the mirror principle has been explored in the academic literature.76 The most recent 

contribution is the work of Fenwick and Masterman.77 The focus for Fenwick and Masterman is the 

Conservative Party proposal to introduce a British Bill of Rights to ‘break the link’ between UK courts 

and the European Court of Human Rights.78 Fenwick and Masterman identify two periods across the 

mirror principle’s life, the first being from its inception in Ullah up to around 2007 in which the courts 

observed the principle in an effort to ‘Strasbourg proof’79 their judgments and a second from 2007 which 

they term the ‘semi-mirror’80 approach in which the courts opt not to follow the Strasbourg court based 

on ‘perceived deficiencies’81 in the European Court’s jurisprudence.  

Fenwick and Masterman provide a sensible starting point for conceptualising the move away from the 

mirror principle. However, Klug and Wildbore go further in developing three approaches to cases 

involving the mirror principle: 

1. the mirror approach; 

2. the dynamic approach; and 

3. the municipal approach.82 

 
76 Fenwick and Masterman (n 7); Francesca Klug and Helen Wildbore, ‘Follow or Lead? The Human Rights Act 

and the European Court of Human Rights’ [2010] European Human Rights Law Review 621; Gavin Phillipson 

and Alison L Young, ‘Would Use of the Prerogative to Denounce the ECHR "Frustrate" the Human Rights Act? 

Lessons from Miller’ [2017] Public Law 150 (n 6).  
77 Fenwick and Masterman (n 7). 
78 Ibid 1111-1114; Ministry of Justice (n 6); Conservative Party, Forward, Together: Our Plan for a Stronger 

Britain and a Prosperous Future: The Conservative and Unionist Party Manifesto 2017 (2017); Conservative 

Party, The Conservative Party Manifesto 2015: Strong Leadership, A Clear Economic Plan, A Brighter, More 

Secure Future; Conservative Party, Protecting Human Rights in the UK: The Conservatives' Proposals for 

Changing Britain's Human Rights Laws (Protecting Human Rights in the UK, 2014). 
79 Fenwick and Masterman (n 7) 1116. 
80 Ibid 1117. 
81 Ibid. 
82 Klug and Wildbore (n 76). 
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Klug and Wildbore consider each of these three categories to coexist. However, it is suggested here 

rather that Klug and Wildbore have painted a trajectory for how Strasbourg jurisprudence has been 

utilised by the domestic courts. In other words the above three categories offer something of a timeline 

for the mirror principle. At the outset there was the mirror principle as elaborated in Ullah, and discussed 

above, with the courts then moving to the dynamic approach, discussed below at C, which sees the 

domestic courts applying HRA rights in the absence of guidance from Strasbourg83 or going further 

than the general principles of Convention jurisprudence suggest the Strasbourg court might.84 Finally 

there is the ‘municipal approach’85 in which sch.1 of the 1998 Act is a manifestation of UK law whose 

interpretation and development is the remit of the domestic courts with a less significant role for 

Strasbourg jurisprudence. 

C. The Dynamic Approach 

R v Horncastle86 serves as an early example of the courts moving away from the mirror principle. 

Horncastle was a joint appeal which concerned written statements used to convict the accused and the 

application of art.6 of the Convention, the right to a fair trial. The contentious issues for the accused 

were in one instance the written statement of a witness who had died before the trial and in the second 

the written statement of a witness which had been used in the witness’s absence as they had been too 

frightened to attend the trial. In each case the accused did not have the benefit of cross examination 

before the jury thereby amounting to a breach of art.6 of the Convention.87 Applying the mirror principle 

would have led the Supreme Court to find that art.6 had been breached. However, rather than follow 

Strasbourg’s ‘clearly established’ principles the court found: 

The requirement to ‘take into account’ the Strasbourg jurisprudence will normally 

result in the domestic court applying principles that are clearly established by the 

 
83 Jacco Bomhoff, ‘The Reach of Rights: The Foreign and the Private in Conflict-of-Laws, State-Action, and 

Fundamental-Rights Cases with Foreign Elements ’ 71 Law & Contemp Probs 39. 
84 Klug and Wildbore (n 76) 626-627. See generally on the development of the misuse of private information tort, 

Campbell v MGN [2004] UKHL 22, [2004] 2 AC 457; Murray v Express Newspapers Plc [2008] EWCA Civ 446, 

[2009] Ch 481; PJS v News Group Newspapers Ltd [2016] UKSC 26, [2016] AC 1081. 
85 The term is taken from the judgment of Laws LJ, Begum v Tower Hamlets LBC [2002] EWCA Civ 239, [2002] 

1 WLR 2491 [17]. 
86 R v Horncastle [2009] UKSC 14, [2010] 2 AC 373. 
87 Al-Khawaja v United Kingdom (2009) 49 EHRR 1. 
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Strasbourg court. There will, however, be rare occasions where the domestic court has 

concerns as to whether a decision of the Strasbourg court sufficiently appreciates or 

accommodates particular aspects of our domestic process. In such circumstances it is 

open to the domestic court to decline to follow the Strasbourg decision, giving reasons 

for adopting this course. This is likely to give the Strasbourg court the opportunity to 

reconsider the particular aspect of the decision that is in issue, so that there takes place 

what may prove to be a valuable dialogue between this court and the Strasbourg Court. 

This is such a case.88 (emphasis added) 

Gearty notes that Horncastle shows a changing mood in the Supreme Court towards ‘co-responsibility’ 

in application of the Convention rights and the HRA rights.89 This has seen the courts pay mind to the 

decisions of Strasbourg but give them reduced weight where the European Court’s views do not accord 

with the Supreme Court’s reading of domestic law.90 This weakening of the mirror principle continues 

in cases following Horncastle and with the dynamic approach becoming particularly apparent in those 

cases concerning ‘judicial dialogue’ between the Strasbourg court and the Supreme Court.91 On the 

point of dialogue, it is possible to see dialogue between the Supreme Court and the European Court 

where either the mirror principle is respected or where the court opts for a ‘British’ interpretation of 

rights as demonstratives of agenda setting at work. One can see both reverence for the mirror principle 

and a municipal approach as compatible with the undergirding of the court’s role, each is concerned 

with assessing the intentions of Parliament.92 In performing this function the Supreme Court is ‘tip-

toeing its way through political minefields, not wanting to suggest that it is keen to play a larger 

constitutional role or to serve as some kind of unelected alternative government.’93 Dickson proposes 

that it is this deftness that respects Parliamentary sovereignty and ‘is a stance which ultimately promotes 

the independence of and objectivity of the [Supreme Court].’94 Dickson goes on to recognise a key issue 

 
88 Horncastle (n 86) [11]. See also Gearty (n 26) 106.  
89 Gearty (n 26) 109. 
90 Ibid. See for example R (Kaiyam) v Secretary of State for Justice [2014] UKSC 66, [2015] AC 1344. 
91 Pinnock (n 11) [48]. 
92 This same point has been made in relation to EU law, Brice Dickson, ‘Activism and Restraint within the 

Supreme Court’ (2015) 21 European Journal of Current Legal Issues 1, 4. 
93 Ibid 11. 
94 Ibid. 
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in adjudication concerning the mirror principle; in the event that the HRA 1998 is repealed thereby 

breaking the jurisprudential link between the Supreme Court and the European Court the common law 

(ergo the judges) will be required to fill any gap in human rights protection.95 This links with both 

agenda setting and framing, the courts in whichever stance they take on the mirror principle do so 

because of perceptions of their wider institutional role within the state. On one hand this is to follow 

the wish of Parliament giving effect to Convention rights in the UK per their interpretation in the 

European Court. On the other is the finding that Parliament gave the courts latitude to develop the 

Convention in a distinctly British manner. Each of these findings responds to the agenda elsewhere in 

discourse and could be described as ‘bringing rights home’.96  

This dichotomy is visible in cases where Strasbourg has misunderstood the UK system or where a 

replication of Strasbourg case law by the domestic courts would go beyond what is permitted by s.3 

HRA 1998. Notably, in the catalogue of cases which considered the role of art.8 in possession 

proceedings between a public sector landlord and tenant culminating in Manchester City Council v 

Pinnock.97 These judgments resisted a robust application of art.8 until the Supreme Court found that 

there was a ‘clear and constant line of decisions’ in the Strasbourg court which indicated a change of 

course was necessary to achieve Convention compliance despite judgments to the contrary in the 

Supreme Court.98 Most notable for the purposes of this work is the observation from Lord Neuberger 

that the Supreme Court ‘is not bound to follow every decision of the European court.’99 

Viewing the dynamic approach alongside agenda setting theory, frame analysis, and law as narrative 

offers some explanation of the Supreme Court’s approach to their role in human rights adjudication. 

The public, press, and political agendas at the time of Pinnock had developed from early on in the life 

of HRA 1998 from respect for the rights in the Act and the desire to respect their verisimilitude with 

their Convention counterparts to a more assertive stance from the Supreme Court. The agendas at that 

 
95 Ibid. 
96 Home Office (n 2). 
97 Pinnock (n 11); Qazi v Harrow LBC [2003] UKHL 43, [2004] 1 AC 983; Kay v Lambeth [2006] UKHL 10, 

[2006] 2 AC 465; Doherty v Birmingham City Council [2008] UKHL 57, [2009] 1 AC 367. 
98 Pinnock (n 11) [48]. 
99 Ibid. 
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time are well covered in the academic literature,100 in the press,101 and most significantly in the extra-

judicial commentary.102 The feeling outside of the court centred on a suspicion of external influences 

on domestic adjudication, particularly from European origins, and a scepticism towards human rights 

generally.103 Arguably this is directly attributable to how closely the Supreme Court clung to the 

European Court’s jurisprudence; ‘Strasbourg has spoken, the case is closed’.104 This approach may be 

framed as following the wishes of Parliament by the court but clearly Parliamentarians are afforded 

more latitude and voice to disagree with Strasbourg as they are not themselves required to ‘take into 

account’ European Court jurisprudence. This allows those who set the policy agenda to influence the 

media agenda and the public agenda by framing this issue as a creation of the judiciary and in particular 

of ‘Europe’.105 This moulding of narrative feeds back to the court and requires a response which has 

been recognised by Lady Hale stating that slavishly following the Strasbourg is not necessarily 

desirable.106 This in turn takes account of the frame through which human rights in public discourse is 

often viewed; as a novel intervention into English law. The solution to this issue for the Supreme Court 

seems to have been a weakening of the mirror principle in favour of a dynamic approach. In legal 

reasoning this was achieved by reaching back into court’s past narratives to recognise that the Supreme 

Court is the ultimate arbiter of statutory interpretation. 

D. The Municipal Approach and a Return to the Mirror 

The passage from Lady Hale at the beginning of this article alludes to the unpopularity and frustration 

that is frequently present in UK political and judicial discourse concerning human rights and the 

Strasbourg court. Lady Hale is not alone in her concern over the apparent dissatisfaction of how human 

 
100 Klug and Wildbore (n 76); Rt Hon Lady Justice Arden DBE, ‘Peaceful or Problematic? The Relationship 

between National Supreme Courts and Supranational Courts in Europe’ (2010) 29 Yearbook of European Law 3; 

Roger Masterman and Jo Eric Khushal Murkens, ‘Skirting Supremacy and Subordination: The Constitutional 

Authority of the United Kingdom Supreme Court’ [2013] Public Law 800. 
101 See for example Lieve Gies, Mediating Human Rights: Media, Culture, and Human Rights Law (Routledge 

2015) ch 4. 
102 Rt Hon Lady Justice Arden DBE (n 100); Hale (n 1). 
103 Farrell, Drywood and Hughes (n 4). 
104 Secretary of State for the Home Department v AF [2009] UKHL 28, [2010] 2 AC 269 [98]. 
105 Adam Wagner, ‘Can Britain “Ignore Europe on Human Rights”?’ (UK Human Rights Blog, 23 October 2011)  

<https://ukhumanrightsblog.com/2011/10/23/can-britain-ignore-europe-on-human-rights/> accessed 9 August 

2021. 
106 Hale (n 1). 
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rights are depicted in public discourse. Lord Sumption, perhaps on the alternate wing of the court to 

Hale, since retiring from the court has been unambiguous in his criticism of the approach taken by UK 

courts to the judgments of the European Court.107 Lord Kerr was also quick to point out the 

shortcomings in UK judges tying themselves to the European Court.108 For Lord Kerr whilst ‘the 

language of the two instruments that embody the rights (the Convention and the Schedule to the Act) is 

the same, one must not lose sight of the fact that there are two instruments’109 (emphasis in original). 

This indicates a view that domestic courts are able to be more assertive in reaching their own 

interpretations of HRA rights. Moreover, this view accords with the agenda set in public discourse 

regarding the HRA 1998. If, as in Lord Kerr’s view, the Supreme Court is the ultimate arbiter of HRA 

rights as listed in sch.1 of the HRA 1998 then it is not bound in the fashion expected in Ullah. A similar 

approach was noted in Ambrose v Harris110 in Lord Kerr’s dissenting opinion which expresses doubt 

that the mirror principle was intended to act as an inhibitor on the domestic courts’ ability to give effect 

to Convention rights in the absence of Strasbourg’s guidance.111 This is clear evidence of the use of 

legal narrative in response to the general views towards human rights outside of the court with Lord 

Kerr in Ambrose noting the significance of s 6 of the HRA 1998 and the obligations it places upon the 

court to determine the application of the Convention rights.112 This links with the traditional role of the 

court as the interpreter of statute thereby respecting the sovereignty of Parliament. Furthermore, in 

delivering this dissenting judgment Lord Kerr creates gaps in the seamless web of law that may be filled 

by later chain novelists per Dworkin’s law as integrity discussed above. Lord Kerr’s views continue in 

Commissioner of Police of the Metropolis v DSD:113 

In more recent cases, a departure from the mirror principle can be detected… This 

seems to me to be inescapably correct. Reticence by the courts of the UK to decide 

whether a Convention right has been violated would be an abnegation of our statutory 

 
107 Jonathan Sumption, ‘Human Rights and Wrongs’ (The Reith Lectures 2019: Law and the Decline of Politics, 

Edinburgh, 4 June 2019). 
108 Lord Kerr, ‘The Modest Underworker of Strasbourg’ (Clifford Chance Lecture, London, 25 January 2012). 
109 Ibid. See also McQuillan (n 15) [149]-[150]. 
110 Ambrose v Harris [2011] UKSC 43, [2011] 1 WLR 2435. 
111 Ibid [128]. 
112 Ibid [128]-[129]. 
113 DSD (n 12). 
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obligation under section 6 of HRA. This section makes it unlawful for a public 

authority, including a court, to act in a way which is incompatible with a Convention 

right.114 

The reasons for this change are alluded to by Elliott and echo many of the points raised above in relation 

to agenda setting, frame analysis, and legal narratives: 

The scepticism about the ECHR/HRA regime which underpins the Bill of Rights debate 

(such as it is) may be characterised as a particular manifestation of a specific, and 

influential, strand within politico-legal discourse in the United Kingdom. It is 

characterised by a deep antipathy towards legal control of political—including, and 

especially, legislative—authority in general, and external—'European’—legal control 

in particular: mindsets which, in turn, arguably betray attitudes of entrenched 

isolationism and a deep-seated commitment to the notion of the political constitution.115 

The courts and the judiciary do not exist in a vacuum. They are acutely aware of the ramifications of 

their judgments and how they might be framed outside of the courtroom. The framing of the Miller 

litigation in the judgments of the Supreme Court is evidence of this.116 In view of this it is reasonable 

to assert that the Supreme Court has to some degree been anticipating the repeal of the HRA 1998 or in 

the least is aware of a scepticism towards the HRA 1998 generally.117 This scepticism has been the 

result of decades of misreporting of Strasbourg and how tightly the Supreme Court have followed the 

European Court’s jurisprudence.118 This has given rise to a hostile atmosphere where the apparent 

democratic bent of the executive is frustrated by what may be framed as external actors (the European 

Court)119 or internal ‘enemies of the people’.120 In addressing this agenda and frame the court has sought 

 
114 Ibid [77]. 
115 Mark Elliott, ‘After Brighton: Between a Rock and Hard Place’ [2012] Public Law 619 at 626-627. See also 

Gearty (n 26) 3-13. 
116 Miller v Prime Minister (n 61) [1]; Miller v Secretary of State for Exiting the European Union (n 61) [3]-[4]. 
117 Gearty (n 26) 196-198. 
118 Wagner, ‘The Monstering of Human Rights: Why Politicians, Press, and Public Turned Against the ECHR’ (n 

38). 
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to decouple itself from the mirror principle. Recasting the Convention rights as HRA rights, or more 

importantly domestic rights which are adjudicated by British judges is part of a reimagining of these 

rights as British rights or civil liberties flowing from the common law.121 These British rights do not 

have the taint of ‘Europe’ in the minds of those outside of the court so may be recrafted further in the 

event of a British Bill of Rights being enacted which is startingly similar to one of the suggestions of 

Michael Gove when Justice Secretary.122 This idea of reaching back into the common law and giving 

priority to the same is supported by the Government’s Consultation on a Modern Bill of Rights.123 

However, the extent to which there are parts of the common law which have not been touched by the 

HRA 1998 at least indirectly is questionable.124 Rather allusions to the common law instead serve as 

useful rhetorical devices for making judicial assertions ‘fit’ per the narrative theories mentioned above 

in Part 2. 

As discussed above the life of the mirror principle might be grouped into three stages; the mirror 

principle, the dynamic approach, and the municipal approach. The judiciary, particularly judges like 

Lords Sumption, Kerr, Neuberger, and Lady Hale, have identified the ‘fit’ of the law. The ‘fit’ for the 

purposes of the HRA 1998 is that it is possible for the domestic courts to lead in the development of the 

HRA rights with little overt reference to Strasbourg as this approach would fit both the framework of 

the HRA 1998 and the UK’s constitution. It may have been thought that the jurisprudential seeds planted 

by Lords Kerr, Sumption, and Lady Hale would have provided shoots to sow under the presidency of 

Lord Reed.125 Instead there has been a retreat to the mirror principle: 

…[I]t is not the function of this court to undertake a development of the Convention 

law of… a substantial nature. The general approach to be adopted by domestic courts 
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applying the Human Rights Act was explained by Lord Bingham of Cornhill in 

[Ullah]… As he said, the House had previously held that ‘courts should, in the absence 

of some special circumstances, follow any clear and constant jurisprudence of the 

Strasbourg court’. That, as he explained, reflected the fact that the Human Rights Act 

was intended to give effect in domestic law to an international instrument, the 

Convention, which could only be authoritatively interpreted by the Strasbourg court. 

Accordingly, domestic courts were required ‘to keep pace with the Strasbourg 

jurisprudence as it evolves over time: no more, but certainly no less’.126 

The Supreme Court’s returning reverence, under the presidency of Lord Reed, for the mirror principle 

is evident in a line of cases127 culminating in Elan-Cane v Secretary of State for the Home 

Department.128 In Elan-Cane the appellant argued that her arts.8 and 14 rights had been infringed due 

to the gender options on UK passport applications being limited to male or female in spite of the 

appellant identifying as non-gendered. The appellant argued that arts.8 and 14 imposed a positive 

obligation on the state to offer a ‘non-gender’ option on identification documents or in the alternative 

that, in light of Re P,129 the domestic courts were able to go beyond the protection afforded by the 

European Court in its interpretation of the Convention. Elan-Cane is noteworthy for this article for a 

number of reasons. 

The joint judgment of the court is immediately framed to make clear that the court seeks not to make 

declarations on the politically sensitive terminology of gender and LGBTQ+ issues: ‘the choice of 

language in the discussion of gender identification often signifies allegiance to a particular point of 

view.’130 Framing the case in this way reiterates the court’s awareness of itself as a communicate actor 

that responds to and informs the wider agendas discussed above. Equally the court is aware of its role 

in the ongoing narrative of the law which is visible in Lord Reed’s joint judgment on behalf of the court. 
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In addressing the substantive human rights arguments Lord Reed acknowledges that it is possible for 

the domestic courts to go beyond what the European Court has determined is the content and application 

of the Convention rights.131 However, for Lord Reed, following AB,132 this ability should be limited to 

situations where the domestic court ‘can be confident that the European court would’ reach the same 

conclusion.133 Failing that then the court should work within the confines of existing Strasbourg 

jurisprudence. If that leads to a finding that there has not been a breach of a Convention right then the 

individual ought to apply to the European Court. 

In addressing the argument on Re P, which is largely the same argument echoed discussed above in 

relation to McQuillan,134 DSD,135 and Ambrose,136 Lord Reed demonstrates the hard snapback to the 

Ullah mirror principle. Lord Reed submits that the findings of the House of Lords in Re P ought to be 

disregarded as obiter dicta due to recent cases which conflict with the idea that the courts may go further 

than Strasbourg due to the framework created by the HRA 1998 and misunderstandings of the role the 

margin of appreciation in the jurisprudence of the European Court together with its corollary role in the 

domestic juridiction.137 In discussing the first part of his assessment of the court’s ability to go beyond 

the protection afforded by Strasbourg, Lord Reed accepts that the Convention and HRA 1998, whilst 

related, are two separate instruments. However, this finding in itself does not allow for the domestic 

courts to ‘interpret and apply Convention rights in a more expansive way than the European Court’.138 

Lord Reed points to the structure of the HRA 1998 as evidence of this assertion. Particularly his 

Lordship refers to s.1(1) of the Act which defines the ‘Convention rights’ applicable in the UK per HRA 

1998 together with s.21(1) which makes clear that references to the Convention within the Act should 

be read as ‘the Convention for the Protection of Human Rights and Fundamental Freedoms , agreed by 

the Council of Europe at Rome on 4 November 1950 as it has effect for the time being in relation to the 

United Kingdom’. Finally, as noted above, sch.1 lists in full those rights which are to be pleadable in 
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the UK. This leads Lord Reed to find that the rights protected by the HRA 1998 are identical to those 

expounded by the European Court but that domestic courts are not bound to follow ‘every decision of 

the European court, but there should in principle be an alignment between interpretation at the 

international and domestic levels.’139 The difficulty with these assertions is the HRA 1998 itself. It was 

open to Parliament to require the domestic courts to understand the Convention rights in the same 

manner as Strasbourg. However, Parliament opted against this. For example, in s.2 domestic courts are 

instructed to ‘take into account’ the judgments of the European Court. If Parliament wished for 

Convention rights to have the same content as that determined in Strasbourg then Parliament would 

have said such within the parameters of s.2. To take account is rather different from following, 

replicating, or propagating. Nevertheless, Lord Reed’s view is entirely consistent with the mirror 

principle and the idea that the HRA 1998 was intended to offer a domestic remedy to individuals rather 

than applying to Strasbourg. Furthermore, Lord Reed’s approach is consistent with a respect for 

Parliamentary sovereignty which the HRA 1998 is said to protect. 

The second substantive argument Lord Reed offers in favour of returning to a strict observance of the 

mirror principle is the margin of appreciation. For Lord Reed there has been a misunderstanding of the 

margin of appreciation in the domestic courts who are viewed the doctrine restricted to the European 

Court of Human Rights. In his Lordship’s view the doctrine should also be borne in mind by the 

domestic courts when assessing how the Convention rights apply in the UK: 

the margin of appreciation is itself a principle of interpretation. When the European 

court finds that the contracting states should be permitted a margin of appreciation, it 

does not cede the function of interpreting the Convention to the contracting states, or 

enable their domestic courts to divide that function between their domestic 

institutions.140 

Lord Reed accepts that Member States may wish to offer protection above that provided by the 

Convention but this is something that should be done by Parliament. This finding is directly linked with 
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the justifications for the mirror principle provided by Lord Bingham in Ullah. For Bingham Member 

States are free to offer greater protection than that provided by the Convention but this is not something 

that should be done by the courts.141 This is a notably different approach to that taken by the majority 

in Re P who felt that the courts may step into the breach of a wide margin of appreciation and interpret 

the Convention rights themselves.142 Where such flexibility is afforded to Member States such power 

‘is exercisable in accordance with long-established constitutional principles, under which law-making 

is generally the function of the legislature.’143 The preceding quote from Lord Reed denotes a return to 

the Ullah principle via reverence for Parliamentary sovereignty which insulates the courts from 

assertions they are overstepping their institutional powers and competencies. The cause of this about 

turn may be explained by recognising the Supreme Court’s role as a part of the national discourse as 

discussed in the first part of this article. This is tacitly recognised by Rozenberg’s observations of Elan-

Cane: 

We can now see that Reed wanted to ‘disapprove’ an earlier ruling that had set the law 

running in what he saw as the wrong direction. Today’s unanimous judgment will be 

welcomed not only by the home secretary Priti Patel but also by the justice secretary 

Dominic Raab, who launched a consultation yesterday on limiting the Human Rights 

Act.144 

The Government’s consultation on the future of the HRA 1998145 reflects the criticisms and 

inconsistencies which that have been apparent in the public discourse around the legislation for over a 

decade.146 The Government seeks to simultaneously respect the UK’s international obligations flowing 

it membership of the Council of Europe but also 
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empower domestic courts to apply human rights in the UK context, taking into account 

our common law traditions and judicial practice amongst other common law nations, 

not merely the case law of the Strasbourg Court, and strengthen the primacy of the UK 

Supreme Court in determining the proper interpretation of such rights.147 

The tension between these competing goals is evident in the case law that has been discussed above. 

What has been made clear is that ultimately the same outcome may be reached by either avenue; if one 

should adopt the municipal approach then the court’s ability to develop domestic conceptions of the 

HRA 1998 rights is bolstered, alternatively, in applying the mirror principle the Supreme Court follows 

the European Court in most situations thereby potentially strengthening calls for the domestic courts to 

be made the final arbiter of human rights issues – the same outcome being put forth by the Government’s 

consultation.148 Simultaneously this phenomenon is occurring alongside a retreat by the European Court 

as it considers its own subsidiarity to domestic courts.149 

However, this apparently straightforward reversion to the mirror principle ought to be understood in 

light of Lord Reed’s submission to the Independent Human Rights Act Review (IHRAR).150 The most 

notable sentiment that is present in Lord Reed’s writing is his belief that the courts have respected the 

intent of Parliament expressed in the HRA 1998.151 This is not inconsistent with the objectives of those 

in the Supreme Court who have attempted to take the court away from the mirror principle towards the 

municipal approach. In each case the focus is Parliament, for those in the municipal fold this is 

expressed through a dualistic constitutional reading of the HRA 1998 whose authority nevertheless 

flows from Parliamentary sovereignty, for those attached to the mirror principle the understanding is 

that Parliament intended for the rights protected by the ECHR to be available to British citizens in the 

 
147 Ministry of Justice (n 6) para 9. 
148 Ibid ch 4. 
149 Robert Spano, ‘Universality or Diversity of Human Rights?’ (2014) 14 Human Rights Law Review 487, 497-

498. 
150 Lord Reed, Response to a Call for Evidence Produced by the Independent Human Rights Act Review; Lord 

Reed, Postscript to Response to a Call for Evidence Produced by the Independent Human Rights Act Review 

(2021). 
151 Lord Reed, Response to a Call for Evidence Produced by the Independent Human Rights Act Review [5(a)]. 



26 

 

domestic courts.152 This places a focus on the intentions of Parliament as discerned through traditional 

statutory interpretation but also the understandings of individual Members of Parliament and 

ministers.153 Moreover, where following the decision of Strasbourg would be ‘subject to criticism’ then 

the courts may not mirror the same interpretation in the UK.154 Likewise where the court utilises s.3 to 

read legislation in a Convention compliant manner which the Government finds unacceptable then the 

Government is welcome to introduce corrective legislation to Parliament.155 

Lord Reed returns to these same principles in a postscript submission to the IHRAR.156 Most 

importantly for this piece, there is something of the municipal approach in Lord Reed’s words. In 

providing constitutional context to the HRA 1998 Lord Reed states: 

It would be wrong to characterise the [European Court] as imposing a wholly foreign 

set of rules, principles and values on the domestic courts, without regard to the position 

in domestic law… [I]n order to assess the impact of the HRA on the relationship 

between the judiciary, the executive and the legislature… it is important to understand 

that human rights protections have affected that relationship for many centuries, 

through the enactment of legislation by Parliament and through the courts’ application 

and development of the common law. The protection of human rights in the United 

Kingdom does not begin and end with the HRA.157 

In essence Lord Reed is making the same argument as those Supreme Court Justices in favour of the 

municipal approach with references to common law protection of human rights.158 For Lord Reed the 
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HRA 1998 does not supersede these traditions nor have these traditions lost their importance in 

contemporary adjudication.159 

Reading Lord Reed’s two submissions to the IHRAR it seems that he wished to make clear to the panel 

that the HRA 1998 was being utilised by the courts in the way intended by Parliament and in a manner 

that respected Parliamentary sovereignty. But perhaps more importantly that many of the protections in 

the Convention have deep roots in the common law.160 It is this common law tradition which plays a 

leading role in protecting human rights in the UK.161 It should be noted that in filing his response to the 

IHRAR Lord Reed was speaking on behalf of the court as a whole.162 These observations can be linked 

back with the agenda setting role of the UK Supreme Court in wider civil discourse. The HRA 1998 is 

a key aspect of the Conservative Party’s plans for constitutional reform. In this the Government has 

made clear its dissatisfaction with the current statute and the jurisprudential link with the European 

Court created by s.2 of the HRA 1998. This purported shortcoming has been framed and conflated with 

a wider scepticism towards European encroachments into domestic law (and political life). In 

contributing to this agenda recent Supreme Court judgments such as AB,163 SC,164 and Elan-Cane165 do 

not undermine the core submissions of this paper; that the changing fortunes of the mirror principle are 

a consequence of the Supreme Court’s role as a discursive institutional actor within the UK. This 

submission is evident in the Court’s recognition of the mirror principle’s limitations.166 Equally framing 

of those issues is within the remit of the court together with the Government, parliamentarians, and the 

media. It is clear from Lord Reed’s most recent statements, and those of a number of retired Justices, 

that the HRA 1998 is being recast not as the leading light of the court’s arsenal for protecting human 

rights but rather a supporting mechanism. A supporting mechanism that may give colour to common 

law principles but a mechanism that has been being applied by the courts as Parliament intended. The 
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implication within this of course is that these common law protections could exist in splendid isolation 

from the jurisprudence of the Strasbourg Court in the event the HRA 1998 was repealed. This 

implication is significant in light of the Government’s plans for reform of the HRA 1998 outlined in the 

Modern Bill of Rights Consultation.167 

The Government’s proposals for a Bill of Rights to replace the HRA 1998 are comprehensively set out 

in the Modern Bill of Rights Consultation. However, the justifications for reform are contradictory and 

flow from misunderstandings about the HRA 1998. For instance there is mention of the European Court 

‘overruling’ the domestic courts.168 The idea that the Strasbourg Court is able to overrule the Supreme 

Court implies the Supreme Court is bound by the decisions of the European Court. Furthermore, 

Parliament is not bound to respond to the decisions of the European Court. This is evident in 

Parliament’s response to Hirst v United Kingdom.169 Another concern for the Consultation is the 

‘expansive role taken by the Strasbourg Court being mirrored… in the UK’.170 Such an approach, in 

the Government’s view, has led to too much reliance on the Strasbourg Court’s jurisprudence in lieu of 

domestic contributions to rights discourse which is cognisant the UK’s constitutional traditions. There 

are clear echoes of the municipal approach to human rights within this view. However, there is no reason 

to believe, as the Government appears to,171 that precluding the domestic courts from taking into account 

Strasbourg jurisprudence would result in a restrictive approach to rights interpretation and application.  

The mirror principle and subsequent approaches to it have been instigated by s.2 HRA 1998 and so the 

Consultation’s suggestions for changes to s.2 are most instructive for the purposes of this article. The 

Consultation’s solution to the issues identified with s.2 looks to focus upon the Supreme Court and its 

status as the apex court of the UK. Therefore, the interpretation of human rights and application of the 

same in the UK should be something carried out by the Supreme Court. In carrying out this task it is 

proposed that the domestic courts should first refer to common law principles and case law from the 
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wider common law world over immediate reference to the Strasbourg Court.172 This may guard against 

the expansion of rights via mirroring Strasbourg views, however, it does prevent expansion of rights 

generally. The curb proposed by the Consultation on this point is that the domestic courts should treat 

the text of the rights themselves as the starting point for interpretation. Where ambiguity arising then 

again the court should refer to the common law and domestic principles for assistance.173 Domestic 

courts would seemingly not be barred from relying on Strasbourg judgments.  

In giving effect to the above proposals the Consultation provides two discrete draft clauses for 

consideration. The first option makes clear domestic courts are ‘not required to follow or apply any 

judgment or other decision of the European Court of Human Rights.’174 Going further courts may ‘may 

have regard to a judgment or other decision of a judicial authority… the law of a country or territory 

outside the United Kingdom.’175 Rather than limiting the scope for the UK Supreme Court to interpret 

and apply human rights in a robust fashion the proposals rather leave open the possibility for the courts 

to go beyond what the Government in any given case considers appropriate. Moreover, the 

jurisprudential canvas is broader and all the more unpredictable with courts now overtly permitted to 

draw from courts of any jurisdiction or legal tradition. This broad body of case law is limited somewhat 

in option 2 which limits the scope for interpretive aids to the UK legal systems, common law 

jurisdictions outside of the UK, and the European Court. As in option 1 domestic courts are not obliged 

to follow the European Court’s judgment. 

There is nothing in the Government’s Consultation or the proposed draft clauses which undermines the 

points made elsewhere in this article. The Consultation is in itself demonstrative of the points above in 

Part 2. The Supreme Court is an institutional actor whose judgment contribute towards the public 

agenda, the media agenda, and the policy agenda. These agendas influence one another and have 

contributed towards the Government’s approach to the proposed reforms. For example, much is made 

of the UK’s constitutional traditions in the Consultation. It is this reverence for the UK’s constitutional 
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traditions that has led to the differing approaches to s.2 HRA 1998 from the mirror principle to the 

municipal approach and back again. The competing nature of these views explains the incoherence of 

the Government’s proposals and raises questions as to whether the two options for a revised s.2 outlined 

above can both empower the Supreme Court and restrict development of human rights in any 

meaningfully different and practical way to the HRA 1998. 

4. Conclusion 

The shifting fortunes of the mirror principle tally with different understandings of the HRA 1998 in 

response to wider feelings towards the Act in public discourse. This has occurred for a number of 

reasons, each of which is a matter of how the HRA 1998 is discussed and how it is framed; the first 

involves regular reminders of Parliament’s intent regarding the HRA 1998 and the second is a judicial 

effort to take greater ownership of the HRA 1998. On the first point the initial buffer preventing what 

might be called judicial activism was the mirror principle which saw acquiescence to Strasbourg as the 

key obligation created by the HRA 1998 where Convention rights were in issue. This view ensured that 

the floor of protection created by the Convention system would be respected but that for greater 

protection Parliament would have to act. Following Ullah public discourse has become increasingly 

sceptical of human rights and the Convention system due to a perception that the same interfered with 

British law, adjudication, and political decision making culminating the HRA 1998 Consultation. Based 

on the discussion here it is reasonable to suggest that the mirror principle had some part to play in this. 

In response the courts have sought to reach back to a lineage of common law rights protection and 

understandings of human rights which may be framed more comfortably alongside Parliamentary 

sovereignty. This lessens the bounds created by the mirror principle. Equally the move away from the 

mirror principle is based on the same doctrine that motivated Lord Bingham yet it leads to another 

outcome which sidesteps the jurisprudential link created by the HRA 1998. This has a longer term 

consequence. Should the HRA 1998 be replaced with a British Bill of Rights in terms proposed by the 

Modern Bill of Rights consultation then it is doubtful such reforms would lead to significant changes 

in the protection of human rights in the Supreme Court. 


