Northumbria Research Link

Citation: Fitzgerald, lan and Hudson, Lucinda (2013) Protecting Workers Rights in the
Subcontract Chain. In: Northumbria Research Conference, 15-16 May 2013, Northumbria

University.
URL:
This version was downloaded from Northumbria Research Link:

https://nrl.northumbria.ac.uk/id/eprint/25604/

Northumbria University has developed Northumbria Research Link (NRL) to enable users
to access the University’s research output. Copyright © and moral rights for items on
NRL are retained by the individual author(s) and/or other copyright owners. Single copies
of full items can be reproduced, displayed or performed, and given to third parties in any
format or medium for personal research or study, educational, or not-for-profit purposes
without prior permission or charge, provided the authors, title and full bibliographic
details are given, as well as a hyperlink and/or URL to the original metadata page. The
content must not be changed in any way. Full items must not be sold commercially in any
format or medium without formal permission of the copyright holder. The full policy is

available online: http://nrl.northumbria.ac.uk/policies.html

This document may differ from the final, published version of the research and has been
made available online in accordance with publisher policies. To read and/or cite from the
published version of the research, please visit the publisher's website (a subscription
may be required.)

ok Northumbria g

University
NEWCASTLE ”

]

8 UniversityLibrary


http://nrl.northumbria.ac.uk/policies.html

Protecting Workers Rights in the
Subcontract Chain

Ian Fitzgerald and Lucinda Hudson
Faculty of Business and Law
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Context

« There is an increasing tension evident in the
provision of a social dimension in Europe;

 Prime example of tension is the ECJ interpretation
of the Posting of Workers Directive (PWD);

« ECJ Rulings pressured Commission to provide
solution to issues over Directive. So Single Market
Act had as priority better enforcement of PWD;

» To inform enforcement Directive an A
Impact Assessment and four
ex-post evaluation studies. e
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Research

* One of four ex-post evaluation studies for
Commission (2 x legal; 1 x economic and social
aspects);

» Co-ordinated by Ghent University 28 country study;
%séd n-audit and core reports;

Overall aim of project “assess effectiveness of

existing mechanisms.... which ensure

protection of workers ‘ rights in
subcontracting processes”.

At-h\ﬁmbria
UNIVERSITY

preat baramyg prot experivace peat futere




At:ﬁmbria
UNIVERSITY

oot learsing et

UK report

Ghent as co-ordinators laid out template for audit
report and thus questionnaire. Interviews and case
studies also carried out for mainly core report;

Audit report based on three main categories:
Legal; Social partner; NGO provision;

Following audit in these areas a core report which
considered effectiveness of protection;

We decided on respondents and secondary data to
include.
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Main Legal Provisions

« Survey Report — what is available to
protect workers in the subcontract chain?

e.g.

Employment Agencies Act 1973
Health and Safety at Work Act 1974
Employment Rights Act 1996
National Minimum Wage Act 1998
Working Time Regulations 1998
Gangmasters (Licensing) Act 2004
TUPE Regulations 2006



Main Legal Provisions -
Enforcement

« Core Report - Problems in Practice:

— Are those in the subcontract chain
employees, workers or self-employed?;

— Documented or illegal?;

— Protection often relies on the worker
bringing a claim, or whistleblowing;

— No liability placed on main contractor for
acts/omissions of subcontractors.

Law Review




Social Partner Provision

« Allocated into public and private sector agreements
(construction);
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« In public sector main provision was that
related to two-tier workforce so codes of
practice and PPP protocols;

« In private sector construction was chosen
as this provided the clear example of social
partner agreements;

National Agreement
Engineering Construction

« So currently nine agreements covering Lo
trades and general labourers;
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NGO Provision

« Citizens Advice Bureaux
— To provide free independent advice;

« London Living Wage Campaign

— To improve pay and conditions of low paid
workers in London;

« London Citizens

— Group of 160 bodies including faith institutions,
universities, schools and community groups
established to challenge the low wages
emanating from increasing outsourcing ...

and subcontracting in London.




Conclusions _
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Impact of our Research: s
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*The study on liability in the subcontract chain, of
which our reports formed part, informed the
Commission’ s draft proposals of 2012 for an
Enforcement Directive aimed at protecting posted
workers;

Draft Enforcement Directive......
(Com(2012) 131 final);

ETUC/EFBWW etc. concerned with current

draft so likely to be long period of
/, negotiation before a directive.
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