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Abstract 

This thesis examines how the law may be used to resolve conflicts between 

wildlife and the interests of humans through the specific example of the 

badger cull. Despite having one of the highest levels of protection, badgers 

remain one of the most demonised species, through both licensed culling and 

illegal persecution. Although the Government presented its latest road map 

for the eradication of bovine TB as ending cull licences in 2022, licences 

issued in 2021 authorised the largest number of badgers to be killed so far. 

With licences to kill badgers now covering almost a quarter of the entire land 

area of England, this would bring the total to over 200,000 badgers killed 

since the cull commenced in 2013, nearly half of the estimated total 

population of 485,000.   

This thesis focused primarily on a series of cases brought for judicial review 

of the culling policy, interlinked with semi-structured interviews to provide a 

sociolegal context. This has allowed for an exploration of how the judicial 

review process has been utilised and what this says about the 

anthropocentric legal system. Whilst there are several different approaches 

to nonhuman rights and welfare, this thesis uses a property framework to 

consider the value of nonhuman property rights and equitable self-ownership. 

Equitable self-ownership, meaning that a nonhuman has equitable ownership 

of themselves whilst a human representative retains legal ownership, raises 

questions of who may reasonably be appointed to act faithfully as a guardian 

of the interests of the nonhuman and the duties that they may be under. This 

thesis builds on these concepts as well as existing models such as the Office 

for Environmental Protection to develop proposals for the effective 

representation of wildlife in legal proceedings. 
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Chapter One: Introduction  

The Mole had long wanted to make the acquaintance of the Badger. 
He seemed, by all accounts, to be such an important personage 
and, though rarely visible, to make his unseen influence felt by 
everybody about the place. But whenever the Mole mentioned his 
wish to the Water Rat he always found himself put off. “It’s all right,” 
the Rat would say. “Badger’ll turn up some day or other – he’s 
always turning up – and then I’ll introduce you. The best of fellows! 
But you must not only take him as you find him, but when you find 
him.” 

Kenneth Grahame, The Wind in the Willows 

 

1.1: A Brief History of Badgers 

The history of our relationship with the badger is an ancient one, with badgers found 

throughout British folklore and literature as far back as the Anglo-Saxon riddle 

poems of the 11th Century,1 and the early 20th Century poem ‘The Combe’ by 

Edward Thomas declares badgers to be “[t]hat most ancient Briton of English 

beasts.” The badger is also deeply written into the land through the significant 

physical presence of extensive earthworks excavated by badgers that have shaped 

the landscape and affected the way in which land has been used.2  

The badger, through its traditional names such as brock, pate, and bawson, is also 

deeply written into our landscape, demonstrating a linguistic presence shared by few 

other species. The collective noun for a group of badgers is a “cete,” probably 

derived from the Latin coetus, meaning “assembly” or “coming together.” It is now 

more commonly used to describe the home of a badger.3 One of the most well-

known British place names inspired by badgers is the football ground of Glasgow 

Rangers, with Ibrox meaning “badger’s sett” in Scottish Gaelic. However, one place 

with no etymological link is the village of Badger in Shropshire. This name comes 

from Bæcg, a personal name, and ofer, meaning ridge.4 

 
1 Badger bones dating from the Pleistocene era, between 750,000 and 500,000 years ago, 
have been found alongside the bones of humans in West Sussex, whilst the Domesday 
Book of 1086 documents badger setts that are still occupied today. 
2 Patrick Barkham, Badgerlands: The Twilight World of Britain’s Most Enigmatic Animal 
(2014, London: Granta), 4 
3 Patrick Barkham, Badgerlands: The Twilight World of Britain’s Most Enigmatic Animal 
(London: Granta, 2014) 28 
4 Paul Childs, ‘Animal Folklore: Badger Folktales From Around the World’ (14th November 
2019): https://folklorethursday.com/folktales/animal-folklore-badger-folklore/ 
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This is, however, a relationship characterised by brutality and persecution, as shown 

by the Tudor Vermin Acts of 1532 and 1566. These Acts listed the species that the 

Crown believed were interfering with human activities and offered financial rewards 

for their bodies. Badgers fetched a “generous” bounty of 12 old pence per head, a 

price shared only by the fox.5 The poem of 19th Century poet John Clare entitled 

‘The Badger’ graphically details the practice of badger baiting.6  

Badgers have historically been used for food and in magical charms and their pelts 

have contributed to a variety of common useful items such as shaving brushes.7 

Badgers have also traditionally attracted an air of superstition. One way of 

combating feelings of powerlessness in the face of the natural world and the fear 

and superstition surrounding the badger was through appropriating their physical 

bodies, for example through using severed paws as amulets, whilst badger heads 

decorated Scottish sporrans.8 

Although they were occasionally eaten, the badger did not have the culinary appeal 

of wild fowl, and unlike foxes or deer would not emerge during daylight hours so 

could not be easily stalked or hunted on horseback. If pursued, they would retreat 

swiftly into the nearest sett, often a labyrinthine, subterranean fortress. Although 

aristocratic huntsmen wrote the earliest accounts of badger baiting, badgers were in 

fact mostly a target for the lower classes, as digging out such a formidable 

stronghold would be a back-breaking task ill-suited to a gentleman. Badger baiting 

therefore flourished as a sport that workers could hold as their own, affirming 

working-class community in the face of the ruling classes, first farm workers and 

later working men in industrial towns.9 Badgers became “caught in a class war,” not 

sufficiently worthy to be targeted by the upper classes, but too common to be 

properly appreciated.10 

Perhaps counter-intuitively, it may have been to the detriment of the badger that 

they were never considered to be formally hunted game. In the 18th Century, 

 
5 Angela Cassidy, ‘Vermin, Victims and Disease: UK Framings of Badgers In and Beyond the 
Bovine TB Controversy’ (2012) 52(2) Sociologia Ruralis 192-214, 203 
6 Angela Cassidy, ‘Vermin, Victims and Disease: UK Framings of Badgers In and Beyond the 
Bovine TB Controversy’ (2012) 52(2) Sociologia Ruralis 192-214, 203 
7 Peter L. Fitzgerald, ‘Good Badger, Bad Badger: The Impact of Perspective on Wildlife Law 
and Policy’ (2014) 10 Journal of Animal & Natural Resource Law 41, 44 
8 Mary Colwell, Beak, Tooth and Claw: Living With Predators in Britain (London: William 
Collins, 2021) 107 
9 Patrick Barkham, Badgerlands: The Twilight World of Britain’s Most Enigmatic Animal 
(2014, London: Granta), 50 
10 Patrick Barkham, Badgerlands: The Twilight World of Britain’s Most Enigmatic Animal 
(2014, London: Granta), 51 
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animals of the hunt were given special status and protection by the class-based 

hunting system under the control of the aristocracy. Sporting estates were 

established under the supervision of gamekeepers, with strict rules on how and 

when game could be killed to preserve these species for hunting. Gamekeepers saw 

the badger as interfering with their absolute control over nature, inconveniently 

constructing setts in which a fox could find refuge.11  

Many years of persecution took their toll, and as the population of gamekeepers 

rose, so the numbers of badgers fell, becoming scarce across much of Britain. As 

the 20th century dawned, the badger looked set to become extinct in entire 

counties.12 However, the badger was destined to experience a significant reversal in 

fortune, in part fuelled by the increasing influence of Romanticism and elevation of 

nature. As industrialisation disrupted society and people began to feel increasingly 

disconnected from nature, badgers came to represent the fragility of wildlife and 

rural spaces.13 

Broad social transformations affected public attitudes as social and economic 

upheaval following the First World War saw many large estates broken up. This 

dramatically reduced the number of gamekeepers, meaning there was less 

persecution of badgers as “vermin.” The anthropomorphic portrayal of Mr. Badger as 

a gruff but gentle and civilised creature came to be the most prominent perception of 

the badger in the early 20th Century, reducing the influence of the view of the badger 

as a predatory nuisance.14 This portrayal was a complete departure from popular 

perceptions, as it encouraged people not to see the badger as vicious or 

persecuted, but as “a figure of impeccable integrity and calm authority,” on whom all 

of the other “weaker creatures” could depend.15  

However, Mr. Badger was not the only badger in literature, and other depictions 

were less favourable. The villainous Tommy Brock in The Tale of Mr. Tod by Beatrix 

Potter aligned much more closely with the prevailing view of badgers. Brock exhibits 

typical wild nonhuman behaviours, personifying the natural realities of predation, 

 
11 Patrick Barkham, Badgerlands: The Twilight World of Britain’s Most Enigmatic Animal 
(2014, London: Granta), 51 
12 Patrick Barkham, Badgerlands: The Twilight World of Britain’s Most Enigmatic Animal 
(London: Granta, 2014) 65 
13 Daniel Heath Justice, Badger (London: Reaktion Books, 2015) 113 
14 Peter L. Fitzgerald, ‘Good Badger, Bad Badger: The Impact of Perspective on Wildlife Law 
and Policy’ [2014] 10 Journal of Animal & Natural Resource Law, 46 
15 Patrick Barkham, Badgerlands: The Twilight World of Britain’s Most Enigmatic Animal 
(2014, London: Granta), 79 
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and is naturally neither good nor evil; rather, it is humans who choose to impose a 

moral character on the struggle to survive.16 

An increasingly urbanised human population began to be concerned about the 

wildlife that may be lost as industrialisation disrupted society and people began to 

feel increasingly disconnected from nature. Badgers came to represent the fragility 

of wildlife and rural spaces,17 being increasingly viewed as something to be watched 

and studied and not baited and trapped.18 They began to be transformed “from an 

object of fear, superstition and rural torture into a cuddly hero for children and a 

revered symbol of conservation for adults.”19 The striking, striped, monochrome face 

of the badger lends itself well to abstraction and the image of the badger has often 

been adopted in coats of arms, photography, and visual arts. It has also been 

adopted in campaign logos for environmental and conservation organisations, both 

in relation to badger-specific issues and wider concerns.20 

In modern popular culture, badgers have become increasingly abstract forms 

featuring in television and books for children that are essentially stories about 

characters displaying human behaviour but who happen to be depicted as 

nonhumans.21 In the Harry Potter stories, students allocated to Hufflepuff House, 

represented by the badger, were “just and loyal,” “patient,” and “true and unafraid of 

toil.” Traditional characteristics of Hufflepuff were said to be patience and a strong 

work ethic and constancy.22 Badgers even inspired a viral internet video in 2003, the 

animated BadgerBadgerBadger video depicting a field of badgers doing 

calisthenics.23 In 2013, an adaption titled “Save the Badger Badger Badger” was 

released by Brian May in response to the cull.24 

 
16 Patrick Barkham, Badgerlands: The Twilight World of Britain’s Most Enigmatic Animal 
(2014, London: Granta), 86 
17 Daniel Heath Justice, Badger (2015, London: Reaktion Books), 113 
18 Patrick Barkham, Badgerlands: The Twilight World of Britain’s Most Enigmatic Animal 
(2014, London: Granta), 89 
19 Patrick Barkham, Badgerlands: The Twilight World of Britain’s Most Enigmatic Animal 
(2014, London: Granta), 66 
20 Angela Cassidy, ‘Vermin, Victims and Disease: UK Framings of Badgers In and Beyond 
the Bovine TB Controversy’ (2012) 52(2) Sociologia Ruralis 192, 206 
21 Tess Cosslett, Talking Animals in British Children’s Fiction, 1786 – 1914 (Aldershot: 
Ashgate Publishing, 2006) 
22 Teaching with Magic, ‘Badger Business: Badgers in Children’s Literature in the 20th 
Century’ (6th October 2019): https://teachingwithmagic.blog/2019/10/06/badger-business-
badgers-in-childrens-literature-in-the-20th-century/ 
23 Jonti Picking, ‘BadgerBadgerBadger’ (Web Animation): http://weebls-
stuff.com/toons/badgers/ 
24 ‘Save the Badger Badger Badger’: https://www.youtube.com/watch?v=EllYgcWmcAY 
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In 2022, the television character Badger, an anthropomorphised badger with a 

fondness for mashed potatoes, returned to support the campaign against badger 

culling. Badger was one half of the duo “Bodger and Badger” alongside Simon 

Bodger, played by Andy Cunningham, whose BBC series ran for nine series 

between 1989 and 1999. Although Cunningham died in 2017, he had spoken out 

against the cull in 2013. Badger returned in a new partnership with the entertainer 

Ash White to raise awareness of badger culling as the culling season began in June 

2022. White highlighted the importance of using their celebrity to bring attention to 

this cause because the public may like badgers but be unaware of the persecution 

they face.25 

 

1.2: Background to this Research 

Over a quarter of the European badger (Meles meles) population resides in Britain, 

although this population has been put under severe pressure as, based on 

inconclusive science, the Government in England has pursued a strategy for the 

eradication of bovine Tuberculosis that involves culling badgers, risking local 

extinctions.26 The badger has survived for many thousands of years, yet it remains 

to be seen whether they can survive the sustained efforts of a Government 

determined to bring nature under control.27  

It is not unusual for the killing of wildlife to be considered an acceptable solution to 

conflicts between human interests and nonhumans.28 However, as it becomes 

increasingly apparent that damage to ecosystems poses a significant threat to the 

 
25 Badger Trust, ‘Bodger’s Badger joins Badger Trust campaign to #CanTheCull’ (8th June 
2022): https://www.badgertrust.org.uk/post/bodger-s-badger-joins-badger-trust-campaign-to-
canthecull 
26 Badger Trust, Challenge to badger cull due as Bern Convention Bureau considers alleged 
breach case (14th September 2021): https://www.badgertrust.org.uk/post/challenge-to-
badger-cull-due-as-bern-convention-bureau-considers-alleged-breach-
case?postId=d8aeec94-2503-4cd7-bda5-d9545a5c6b07 
27 Dr Richard Meyer, The Fate of the Badger 30th Anniversary Edition (2016, Great Britain: 
Fire-raven Writing), 3 
28 The debate around the appropriate terminology to refer to animals other than humans is 
complex. For the most part, I will simply refer to “nonhumans” or “nonhuman animals,” 
except when discussing specific commonly understood concepts such as “animal rights” and 
“animal welfare.” Even the generally accepted term “nonhuman” is problematic in that “it 
lumps millions of species together by an absence.”  de Waal has made the point that we 
should also specify for completeness that they are, for example, “nonpenguin”: Frans De 
Waal, Are We Smart Enough to Know How Smart Animals Are? (2016, Granta Books), 27-
28 
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survival of human civilisation, this position is increasingly untenable.29 The promises 

of a Government that seeks to position itself as a champion of biodiversity and the 

environment ring hollow in light of the ongoing culling of badgers, whilst a failure to 

properly consider badgers as sentient beings has arguably left attempts by the 

Government to portray itself as a leading proponent of nonhuman welfare “in 

tatters.”30 

Although the Government presented its latest road map for the eradication of bovine 

TB as ending cull licences in 2022, licences issued in 2021 authorised the largest 

number of badgers to be killed so far.31 The addition of seven new licences 

confirmed the suspicions of organisations such as the Badger Trust32 that culling 

would continue until at least 2025, with licences to kill badgers now covering almost 

a quarter of the entire land area of England. This would bring the total to over 

200,000 badgers killed since the cull commenced in 2013, nearly half of the 

estimated total population of 485,000.33 Details of badger culling figures from 2013 

to 2021 are included as Appendix One. 

 

1.3: “Odd and Characteristically British” 

Cassidy has identified several “Big Questions” raised by the culling controversy,34 

including how people do, and should, live alongside other species, the proper 

relationship between law, science, and policy, and how we can make better 

decisions as a society in situations of uncertainty. Cassidy states that these 

questions are raised in “an odd and characteristically British fashion,” citing an 

 
29 The Canary: Badger cull is ‘crass hooliganism’ that’s set to continue indefinitely, experts 
say (16th July 2021): https://www.thecanary.co/feature/2021/07/16/badger-cull-is-crass-
hooliganism-thats-set-to-continue-indefinitely-despite-rebranding-experts-say/ 
30 Badger Trust: Badger cull in spotlight again as wildlife groups allege breach of 
international treaty obligations (3rd August 2021): 
https://www.badgertrust.org.uk/post/badger-cull-in-spotlight-again-as-wildlife-groups-allege-
breach-of-international-treaty-obligations 
31 Across intensive and supplementary licences issued for 2021 there was a maximum kill 
quota of 75,930, marking an increase in the kill rate and expansion of the cull area in 
England. 
32 Formerly the National Federation of Badger Groups. 
33 Badger Trust, ‘Badger Trust outraged as new licences mean 2021 badger cull will be 
largest yet’ (8th September 2021): https://www.badgertrust.org.uk/post/badger-trust-
outraged-as-new-licences-mean-2021-badger-cull-will-be-largest-yet?postId=b9945eca-
3ef6-4302-aead-0ecc4ea0b8c3 
34 Angela Cassidy, Vermin, Victims and Disease: British Debates over Bovine Tuberculosis 
and Badgers (2019, Palgrave Macmillan), viii 
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incident involving the actor Brian Blessed as evidence of the “oddness” of the 

discourse.35  

Its “Britishness” is illustrated by the involvement of several members of the royal 

family. Princess Anne entered the controversy in 2014 through a claim on the BBC 

programme Countryfile that gassing was the most humane way of killing badgers to 

tackle the issue of bovine TB in cattle, stating that it was “a much nicer way of doing 

it” because “you go to sleep, basically.”36 Princess Anne was not the only royal to 

back culling, as revealed following the release in 2015 of several secret memos sent 

by Prince Charles to senior UK Ministers. In an exchange of letters with the then 

Prime Minister, Tony Blair, Prince Charles fully backed culling badgers, urging Blair 

to reconsider introducing a proper cull “where it is necessary.” He wrote in 2005 that 

“I, for one, cannot understand how the ‘badger lobby’ seem not to mind at all about 

the slaughter of thousands of expensive cattle, and yet object to a managed cull of 

an overpopulation of badgers – to me, this is intellectually dishonest.”37 

Although bovine TB is a global problem, it is only in the UK and Ireland that causal 

links have been drawn between the badger and cattle.38 Whilst in Britain and Ireland 

the badger is the predominant wildlife host of bovine TB, in France it is wild boar and 

deer, whilst in New Zealand it is the brush-tail possum.39 New Zealand provides an 

interesting comparison, in that it is used as an example of the success of an 

integrated control strategy that combines preventative action, such as host 

population control through culling and vaccination, with cattle strategies to reduce 

transmission between wildlife and livestock.40 

 
35 Farmers Weekly, Actor Brian Blessed in tirade over badger cull (21st May 2018): 
https://www.fwi.co.uk/livestock/health-welfare/livestock-diseases/bovine-tb/actor-brian-
blessed-tirade-badger-cull; A further example is that the musician and campaigner Brian May 
released an anti-cull song, titled ‘Save the Badger, Badger, Badger,’ also featuring Brian 
Blessed, in 2013: Metro, RSPCA campaigns to get Brian May badger song to number one 
after it enters charts (31st August 2013): https://metro.co.uk/2013/08/31/rspca-campaigns-to-
get-brian-may-badger-song-to-number-one-after-it-enters-charts-3944696/ 
36 BBC News, Princess Anne: Gassing badgers is most humane way to cull (5th April 2014): 
https://www.bbc.co.uk/news/uk-26888406 
37 BBC News, Prince Charles urged badger cull (13th May 2015): 
https://www.bbc.co.uk/news/science-environment-32731604 
38 Angela Cassidy, Vermin, Victims and Disease: British Debates over Bovine Tuberculosis 
and Badgers (2019, Palgrave Macmillan), 20 
39 Andries J. van Tonder, Mark J. Thornton, Andrew J. K. Conlan, Keith A. Jolley, Lee 
Goolding, Andrew P. Mitchell, James Dale, Eleftheria Palkopoulou, Philip J. Hogarth, R. Glyn 
Hewinson, James L. N. Wood, Julian Parkhill, ‘Inferring Mycobacterium bovis transmission 
between cattle and badgers using isolates from the Randomised Badger Culling Trial’ (2021) 
17(11) PLoS Pathogens: e1010075, 2 
40 An overview of NZ’s TB eradication programme can be found at: 
https://www.ospri.co.nz/tb-and-pest-control/ 

https://metro.co.uk/2013/08/31/rspca-campaigns-to-get-brian-may-badger-song-to-number-one-after-it-enters-charts-3944696/
https://metro.co.uk/2013/08/31/rspca-campaigns-to-get-brian-may-badger-song-to-number-one-after-it-enters-charts-3944696/
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Although comparison with other jurisdictions is beyond the scope of this research, it 

is worth briefly considering the brush-tail possum. The possum is a notorious “pest” 

in New Zealand, introduced from Australia in 1837 for the fur trade, and soon 

afterwards established in self-sustaining populations.41 They were recognised as a 

source of bovine TB infection in cattle in the 1970s, providing a similar time frame to 

the same discovery in badgers in England. Combined with their devastating impact 

on vegetated ecosystems, this has meant that public opinion has been against the 

possums, and most efforts have been focused on making lethal control as efficient 

and cost-effective as possible.42 

Whilst it is illegal to wilfully or recklessly harm wild nonhumans in New Zealand, the 

demonisation of possums as “pests” has encouraged a widespread view of the 

species as worthless objects rather than sentient beings worthy of humane 

treatment, with it being claimed that “in order to be a New Zealander, it is almost 

compulsory to hate the possum.”43 This contrasts with the position of the badger in 

England, generally considered a beloved native mammal, and illustrates that 

differential treatment may have little relevance to capacities or property status. 

Instead, differences in treatment mirror the attitude that society has towards 

nonhumans. 

One important consequence of the official and popular narratives concerning 

possums is that they have a status whereby those people who would normally be 

most committed to the protection of nonhumans are among those who have the 

highest levels of animosity toward the possum. The conservationist purpose is 

inverted to the extent that possums are not only not protected but are the subject of 

a sustained campaign seeking their extermination, and the flourishing of the possum 

is seen as a failure of the natural order.44 

 

 
41 Patrick Barkham, Badgerlands: The Twilight World of Britain’s Most Enigmatic Animal 
(2014, London: Granta), 336 
42 Richard (Dez) Delahay, ‘Control of bovine tuberculosis in New Zealand in the face of a 
wildlife host: a compiled review of 50 years of programme policy, design and research’ 
[2015] 63(1) New Zealand Veterinary Journal, 2 
43 Nicholas Holm, ‘Consider the Possum: Foes, Anti-Animals, and Colonists in Paradise’ 
(2015) 4(1) Animal Studies Journal 32-56, 33 
44 Nicholas Holm, ‘Consider the Possum: Foes, Anti-Animals, and Colonists in Paradise’ 
(2015) 4(1) Animal Studies Journal 32-56, 38 
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1.4: Why is a New Approach Necessary? 

Although English law for the protection of nonhumans can legitimately claim to have 

once been progressive and world-leading, it has been left unfit for the purpose of 

protecting nonhumans from the harms that humans cause to them,45 and our laws 

have fallen out of sync with other jurisdictions that have come much closer to 

recognising nonhuman rights. Despite the widespread existence of protection laws, 

humans increasingly impose suffering and death upon nonhumans, with many 

people aware of exceptions and loopholes.46 It can therefore at times be difficult to 

reconcile the frequent claim that the UK is a “nation of animal lovers” with the reality 

of how other species are treated.47  

Significant differences of opinion exist regarding the best approach to protecting 

nonhumans. The pre-eminent rights theory is arguably that propounded by Regan, 

summarised in the phrase that advocates want empty cages and not bigger cages.48 

As the body of literature has developed regarding “animal rights,” the use of this 

term in a variety of contexts has meant that this concept may have become 

“conceptually fragmented” to the extent that it is too ambiguous to have a practical 

use.49 This is evidenced by references to the position of the UK as “a global 

champion of animal rights” in its Action Plan for Animal Welfare, which contains 

measures that not all rights campaigners would recognise as “animal rights.”50  

Although rights may often be considered the “primary tool” to solve conflicts of 

interests, the question remains open regarding how effective this tool is.51 Rollin has 

pertinently asked how “do we weigh the suffering of a cow against the suffering of a 

badger, or against that of a person?”52 The farmer who experiences a bovine TB 

 
45 Noël Sweeney, ‘Talking Point: Animals’ Charter’ (Spring 2021) Volume 39 No. 05 BBC 
Wildlife Magazine 66-69, 69 
46 Peter Sankoff, ‘The Animal Rights Debate and the Expansion of Public Discourse: Is It 
Possible for the Law Protecting Animals to Simultaneously Fail and Succeed?’ (2012) 18(2) 
Animal Law 281-320, 284 
47 Joe Wills, ‘A Nation of Animal Lovers? The Case for a General Animal Killing Offence in 
UK Law’ [2018] 29(3) King’s Law Journal, 407 
48 Glenn Wright, ‘Animal Law and Earth Jurisprudence: A Comparative Analysis of the Status 
of Animals in Two Emerging Discourses’ (2013) 9 Australian Animal Protection Law Journal 
5-29, 9 
49 Thomas G Kelch, ‘The Role of the Rational and the Emotive in a Theory of Animal Rights’ 
[1999] 27.1 Boston College Environmental Affairs Law Review, 2 
50 Gov.uk, Pres Release: UK to lead the way on animal welfare through flagship new Action 
Plan (12th May 2021): https://www.gov.uk/government/news/uk-to-lead-the-way-on-animal-
welfare-through-flagship-new-action-plan 
51 Elisa Aaltola, ‘Animal Ethics and Interest Conflicts’ (2005) 10(1) Ethics & the Environment 
19-48, 20-21 
52 Bernard Rollin, ‘Animal Ethics and the Culling of Badgers: A Reply to McCulloch and Reiss 
[2017] 30(4) Journal of Agricultural and Environmental Ethics, 568 
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breakdown will experience reduced happiness and wellbeing due to the financial 

implications and emotional stress. However, the wider British public would prefer not 

to cull badgers,53 although some people may not feel such moral concern provided 

that the killing of badgers is carried out “humanely.”54 Garner has concurred with the 

description by Nozick of the nonhuman welfare ethic as “utilitarianism for animals 

and Kantianism for humans,” explaining that under this view we may sacrifice 

fundamental nonhuman interests if doing so provides benefits to humans and other 

animals.55 Humans cannot be treated in the same way because they possess 

inviolable rights.56 

Whilst there are certain property rights to kill or take wild-living nonhumans in 

accordance with the legislative protection afforded to certain species, wild 

nonhumans will generally not be viewed as property. English law has historically 

treated wildlife as an economic or leisure resource to be controlled, rather than 

something worthy of protection in its own right, with a particular focus on creating 

and protecting rights over wildlife linked to specific interests in land.57 In contrast, 

captive nonhumans, whether they were originally wild-living or not, are generally 

considered to legally be property. Legal consequences flow from the status of a 

nonhuman as property, and historically this status has been capable of affording 

some protection from suffering.58  

Arguably, there are legal protections of certain important interests, for example 

through the Protection of Badgers Act 1992. However, the “animal welfare” 

approach is unsatisfactory in that it enables the continued exploitation of 

nonhumans under the guise of improved treatment. Our supposed recognition of the 

 
53 DEFRA, Public Consultation on Controlling the Spread of Bovine Tuberculosis in Cattle in 
High Incidence Areas in England: Badger Culling – Summary of Responses (2006, London: 
DEFRA) 
54 Robert Garner, ‘Bovine TB, Badger Culling and Applied Ethics: Utilitarianism, Animal 
Welfare and Rights’ (2017) 30 Journal of Agricultural and Environmental Ethics 579-584, 582 
55 Robert Garner, A Theory of Justice for Animals (2013, Oxford: Oxford University Press), 
78 
56 The utilitarian approach seeks to maximise the benefits for the relevant individuals, 
whereas an approach based on rights gives priority to individual rights not to be harmed over 
the maximisation of benefits. 
57 Peter L. Fitzgerald, ‘Good Badger, Bad Badger: The Impact of Perspective on Wildlife Law 
and Policy’ [2014] 10 Journal of Animal & Natural Resource Law, 65 
58 Gareth B. Spark, ‘Protecting Wild Animals from Unnecessary Suffering’ (2014) 26 Journal 
of Environmental Law 473-494, 482 
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moral standing of nonhumans to be free from at least the most egregious forms of 

suffering inflicted by humans overlooks the suffering facilitated by the current law.59  

Rights concern visibility and being seen by the law, and the status of an individual, 

human or nonhuman, is greatly impacted by the granting or denial of rights. Rights 

language captures the important idea of an urgent entitlement grounded in justice,60 

and is a useful rhetorical tool in articulating the weight of a particular interest 

capable of inspiring political mobilisation. However, the evocative and emotionally 

charged language of rights can lead to negative reactions by creating opposition 

from those who refuse to equivalate nonhuman interests with core human rights.61 

Discourses may actively create conflict between stakeholders in that individuals or 

groups who hold the same attitudes, values, and beliefs will tend to group together, 

with divisions creating rivalry between opposing groups. This may result in a 

mentality of “us versus them,” with groups sharing feelings of injustice in addition to 

their views, further exacerbated when the discourse is elevated to a public platform 

and actors attribute meaning and symbolism to groups of people or subjects. 

Messages visible in the public domain may be adopted by others who make 

prejudicial assumptions based on identity alone, creating a “snowball” effect 

whereby increasing numbers of actors from different sections of society become 

involved and contribute their own narratives to the debate.62 With each further 

conflict, divisions will be brought to the fore and become further entrenched, 

sometimes becoming an integral part of the identity of an individual or group.63  

Conflicts that appear to arise from impacts of wildlife on humans, such as livestock 

loss caused by predation, or impacts of humans on wildlife, where for example a 

particular form of land use may threaten conservation, are often manifestations of 

deep-rooted social conflicts. These conflicts stem from values, political preferences, 

 
59 Taimie L. Bryant, ‘Sacrificing the Sacrifice of Animals: Legal Personhood for Animals, the 
Status of Animals as Property, and the Presumed Primacy of Humans’ (2008) 39 Rutgers 
Law Journal 247-330, 284 
60 Rachel Nussbaum Wichert and Martha C. Nussbaum, ‘Scientific Whaling? The Scientific 
Research Exception and the Future of the International Whaling Commission’ (2017) 18(3) 
Journal of Human Development and Capabilities 356-369, 364 
61 Richard L. Cupp Jr., ‘Animals as More than Mere Things, but Still Property: A Call for 
Continuing Evolution of the Animal Welfare Paradigm’ [2016] 84(4) University of Cincinnati 
Law Review [1044] 
62 Isla D. Hodgson, Steve M. Redpath, Anke Fischer, and Juliette Young, ‘Fighting talk: 
Organisational discourses of the conflict over raptors and grouse moor management in 
Scotland’ (2018) 77 Land Use Policy 332-343, 340 
63 Isla D. Hodgson, Steve M. Redpath, Anke Fischer, and Juliette Young, ‘Fighting talk: 
Organisational discourses of the conflict over raptors and grouse moor management in 
Scotland’ (2018) 77 Land Use Policy 332-343, 332 
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asymmetries in power, beliefs, and cultures, taking the form of disputes between 

different groups of stakeholders in relation to wildlife management goals or priorities. 

The framing of conflict between humans and wildlife, portraying nonhumans as 

antagonists and combatants against humans, is problematic in that it conceals the 

underlying human dimension.64 

Nonhumans may be caught in the crossfire as stand-ins for ideological opponents,65 

suggesting that conflicts between humans and wildlife should be split into two 

components. These components are human-wildlife impacts, focusing on the 

impacts of human activities on wildlife, and the underlying conflicts between 

humans. Continuing to frame these issues as conflicts between humans and wildlife 

perpetuates the problem whilst also reducing the available options for solutions, as 

misunderstandings may result from a human-wildlife conflict frame that paints nature 

as a threat, with ultimately negative consequences for nature.66  

As humans with conflicting values are often at the centre of environmental problems, 

encompassing deep-seated issues about the ownership of land, governance, and 

power, these complex social and political arguments mean that any resolution 

requires genuine compromise, involving significant amounts of trust, respect, and an 

equal playing field.67 Rebuilding trust, broadening vision, and promoting 

reconciliation and partnership requires engagement with a range of stakeholders.68  

This research explores a new legal status for nonhumans such as badgers, that of 

equitable self-ownership. As a property lawyer, Favre has adopted the concept of 

dual ownership from the concept of a trust of land found in English law, describing 

division of ownership of the title of property into two elements, legal and equitable 

title.69 Although nonhumans do not have the capacity to assume the responsibility of 

legal title, they do have interests that justify holding equitable title. 

In assigning equitable title, there is an assurance given that the legal system will 

respect an individual, and that the actions of the legal title holder will be judged 

 
64 Stephen Mark Redpath, Saloni Bhatia, and Juliette Young, ‘Tilting at wildlife: reconsidering 
human-wildlife conflict’ (2015) 49(2) Oryx 222-225, 222 
65 Daniel Heath Justice, Badger (2015, London: Reaktion Books), 174 
66 Stephen Mark Redpath, Saloni Bhatia, and Juliette Young, ‘Tilting at wildlife: reconsidering 
human-wildlife conflict’ (2015) 49(2) Oryx 222-225, 223 
67 Isla Hodgson, ‘Talking Point: “It’s us versus them” “About more than just birds” “No one 
listens” “Same old rhetoric”’ [April 2019] 37(4) BBC Wildlife Magazine, 30-31 
68 Philip A. Robinson, ‘Farmers and bovine tuberculosis: Contextualising statutory disease 
control within everyday farming lives’ (2017) 55 Journal of Rural Studies 168 -180, 177 
69 David Favre, ‘Equitable Self-Ownership for Animals’ [2000] 50.2 Duke Law Journal 
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against the needs of the holder of the equitable title.70 Holding the right to be 

considered involves an obligation on all persons to include at least the most vital 

interests of a given individual as fully legitimate considerations, balancing them 

against all other relevant interests. The interests that are deserving of consideration 

may depend on the nonhuman and the circumstances of the situation.71 

 

1.5: Research Questions 

This research initially sought to explore the law around badgers, how activists have 

sought to use the law for their protection, and how existing property principles may 

be reinterpreted or extended to improve this protection. This can be expressed as 

three questions: 

• How effective is our legal system in resolving conflicts between human 

interests and wildlife, in the context of the badger cull? 

• What would be the characteristics and duties of a “guardian” providing a 

voice for wildlife, and what challenges may they face?72 

• Are such conflicts affected by the property status of nonhumans, and can 

property rules be developed to the advantage of nonhumans? 

These questions have to some degree been considered separately in the literature. 

However, there has been no comprehensive work bringing them together with 

reference to a specific, real-world example such as the badger cull. One of the 

original contributions of this work is the depth in which these problems are 

considered. In seeking to answer these questions, I have utilised a mixed methods 

approach, combining conventional doctrinal legal analysis, drawing upon original 

judgments in judicial review cases, legislation, and secondary literature including 

relevant research and policy material, with several semi-structured interviews. 

 

1.6: Chapter Overview 

This thesis is arranged into eight Chapters. In Chapter Two I present an overview of 

the relevant legislation in relation to wildlife generally and then specifically badgers. I 

 
70 David Favre, 'Wildlife Jurisprudence' (2010) 25 Journal of Environmental Law & Litigation 
459-510, 483 
71 Tomasz Pietrzykowski, ‘The Idea of Non-Personal Subjects of Law’ (2017): 
https://www.researchgate.net/publication/315603248 1-25, 15 
72 I have chosen to refer to a “guardian,” as I discuss the comparable concept of child 
guardianship, and this avoids the loaded terminology of ownership and its connotations. 
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then give an overview of the development of badger culling policy and contrast this 

approach with the approach of the Welsh Government, before concluding the 

Chapter by looking at recent developments and proposals for reform. 

In Chapter Three, I present a literature review in relation to legal personhood, 

nonhuman property rights, and equitable self-ownership. In relation to legal 

personhood, the work of the Nonhuman Rights Project has been most influential, 

and in this Chapter I explain why I have not adopted their approach. The work of 

Bradshaw and Favre have been most influential in relation to the latter two concepts 

respectively, and in this Chapter I focus on reviewing their work. This Chapter 

concludes with discussion of the issues inherent in representing “others,” existing 

models that may be used as a basis for the guardianship of badgers, and how 

guardians may be held to account. 

Chapter Four presents findings from analysis of the judicial review cases. A brief 

background to judicial review is provided, focusing on how it differs in cases with an 

environmental emphasis. I also explore issues around the interrelation of law, policy, 

and science; however, this is a wide-ranging, extensive literature, and consequently 

there is not space to fully explore all relevant issues. I discuss only those most 

pertinent to the badger cull. In the remainder of this Chapter, I discuss the grounds 

contested in these cases that I have selected as the most important for the purposes 

of this research, exploring how arguments have progressed from narrow, technical 

grounds to more holistic, ecological arguments. 

Although it was necessary to begin with a doctrinal analysis of the legislation and 

case law, I chose to support this with further insight obtained from extra-legal 

understandings of badgers and wildlife conflicts. Such understandings form part of 

the social world in which the law operates. Chapter Five therefore provides detail on 

how I collected interview data through carrying out semi-structured interviews with 

participants connected in various ways to the badger culling debate. This Chapter 

highlights the decisions made in relation to data collection and how analysis of the 

findings was approached, as well as the underlying epistemology that influenced 

decisions.  

I have been unable to discover a perfect solution for structuring a thesis such as this 

that relies on a combination of methodological approaches. I decided that including 

a comprehensive methodology Chapter at the start of the thesis would put too much 

distance between my description of the interview methodology and my reporting of 

the interview findings. However, including such a Chapter later in the thesis would 
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mean that detail of the methodology for collecting the cases would come after I had 

discussed them. Because the methodology I used to gather the legislation and 

cases is relatively straightforward, it could be included at the start of the relevant 

Chapters. Chapter Two contains part of the methodological discussion concerning 

legislation included in this research. Similarly, Chapter Four begins with the 

methodology concerning the judicial review cases. I believe that dividing the 

methodology in this way, so that the methodology is included immediately prior to 

the relevant findings, is most useful for the reader.  

In Chapter Six, I present the findings gathered from the interviews that I later draw 

on to support my conclusions. The data from participants is grouped under three 

headings based on the research questions. The first section looks at the 

effectiveness of the legal system and in particular the judicial review process, the 

second considers giving a voice to nonhumans and the associated difficulties, and 

the final section looks at the property status of nonhumans, the distinction between 

rights and welfare, and issues surrounding the use of narratives.  

In Chapter Seven I bring together the cases and interview findings for discussion 

and present proposals for development. This Chapter begins by considering the 

effectiveness and role of judicial review and whether it is suited to environmental 

cases. This is followed by discussion of the effectiveness of the legislation 

underlying the cull and the judicial review cases, how this has influenced existing 

attitudes towards wildlife, and the potential impacts of equitable self-ownership. I 

consider the representation of nonhuman interests, and how we may take inspiration 

from guardians appointed in child law proceedings. Although this may be 

appropriate in the context of domesticated nonhumans, I explore how the different 

considerations present in our relationships with wildlife make it necessary to 

contemplate an alternative approach, such as a Committee with responsibility for 

equitable self-ownership. This is followed by a Conclusion Chapter reviewing how 

the key objectives of this thesis were met, the original contribution to knowledge, 

and recommendations for future research. 

 

1.7: Significance of this Research and Contribution to Knowledge 

The analysis of existing law regarding the protection of badgers and the subsequent 

synthesis with theoretical strands of nonhuman property rights and equitable self-

ownership have allowed for more fundamental reconsideration of our relationships 

with nonhumans. This research goes further than a doctrinal analysis of the case 
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law by critically engaging with sociological understandings of badgers and the 

conflicts that underlie the cull.  

Through the interviews I sought to explore the epistemological question of how the 

participants come to know what they know about badgers, as well as their views on 

how others of opposing positions develop their perceptions. This in turn has 

informed the application of these findings and the doctrinal case analysis to 

discussion of proposals for reform. There is a concentration on the importance 

people place on different constructions and their experiences when they engage in 

the sharing of knowledge with their community. 

The original contribution of this research is strengthened through its exploration of 

current proposals for legislative reform, including the Action Plan for Animal Welfare 

and the Office for Environmental Protection. The propositions that I make, further 

informed by the discussed literature and the interview findings, allow for a rejection 

of the assumptions that have allowed for the continued exploitation of nonhumans. 

This research provides discussion of how merely adding incremental improvements 

to existing legislation in relation to specific areas will not result in the fundamental 

restructuring of our relationships with nonhumans that is necessary to provide 

proper protection for nonhuman interests.  

The proposals in this thesis would represent a significant improvement over current 

approaches in that they would afford appropriate weight and increased procedural 

certainty to the competing interests. Whilst this research pertains to badgers, it may 

also be useful in other situations of conflict between human interests and 

nonhumans. Equitable self-ownership may encourage a more preventative 

approach to protecting badgers, as processes such as judicial review look at 

decisions that have already been made after the badgers have been killed and the 

harm has been caused, holding the policymakers to account after the fact. 

 

1.8: Conclusion 

In this Introduction, I have introduced the various elements of this thesis and 

outlined the specific focus and the rationale for my decision to pursue this research. 

I have established context for this research and highlighted how it provides an 

original contribution to knowledge. Further, I have described the aims of this 

research and set out the process by which I will fulfil them. In the next Chapter, I set 

out the relevant legislation and describe the development of Government policy.
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Chapter Two: Legislation and Government Policy 

“W-e-ll,” replied the Rat, “let me see. The squirrels are all right. And 
the rabbits – some of ‘em, but rabbits are a mixed lot. And then 
there’s Badger, of course. He lives right in the heart of it; wouldn’t 
live anywhere else, either, if you paid him to do it. Dear old Badger! 
Nobody interferes with him. They’d better not,” he added 
significantly. 

Kenneth Grahame, The Wind in the Willows 

 

2.1: Introduction 

In the Introduction, I provided an outline of the complicated history between humans 

and badgers. I will in this Chapter discuss various legislative provisions that aim to 

provide protection, firstly for wildlife generally and then more specifically for badgers. 

For example, badger culling is legal when carried out under the terms of a licence 

granted in accordance with the Protection of Badgers Act 1992, the provisions of 

which will be discussed in detail.  

Following this, I will describe how Government policy in relation to badgers and 

bovine TB has developed, demonstrating the complexities of the issue, and the 

difficulties faced by policymakers. Although there have been fifty years of 

persecution of badgers in relation to bovine TB following the discovery of the first 

dead badger infected with the disease in 1971,1 the focus of this research is on 

policy decisions made over the past decade. I will also consider the numerous 

scientific reviews that have informed policy and contrast the different approaches 

followed in England and Wales. 

As part of this discussion, I will consider various narratives that have been 

constructed in relation to badgers and bovine TB. This exploration of the social 

context of badgers and bovine TB is important as the judicial review cases do not 

take place within a vacuum, and it is not possible to view it as merely an academic 

debate. Dyer has written that “the fate of the badger is at the centre of a much wider 

debate about our system of government and the importance of industry and 

economic growth compared to conservation and the protection of species.”2 I 

conclude this Chapter by describing several proposals for reform that will inform the 

discussion in Chapter Seven. 

 
1 Angela Cassidy, ‘Vermin, Victims and Disease: UK Framings of Badgers In and Beyond the 
Bovine TB Controversy’ (2012) 52(2) Sociologia Ruralis 192-214, 193 
2 Dominic Dyer, Badgered to Death (2016, Surrey: Canbury Press), 93 
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2.2: Methodology 

Addressing the effectiveness of the legal system in relation to protecting badgers 

required beginning with a “black-letter” analysis of existing legislation and case law. 

A basic formula described for legal research is the “IRAC” method, consisting of 

identifying legal issues, discovering relevant rules, analysis or connecting rules to 

facts, and a statement of relevant legal conclusions.3 Hutchinson has provided an 

account that gives more detail on the doctrinal research process, which I found to be 

more useful. This process involves: assembling relevant facts; identifying legal 

issues; analysing issues to search for the law; locating and reading background 

information such as textbooks, law reform reports, policy papers, and journal 

articles; finding and reading primary sources including legislation and case law; 

synthesising all the issues in context; and reaching a tentative conclusion.4 

I began with a positivist approach to identifying the law through searching for 

relevant legislation and case law, reflecting a view of the law as objective, neutral, 

and fixed. However, McCrudden has argued that “[l]aw is not a datum; it is in 

constant evolution, developing in ways that are sometimes startling and endlessly 

inventive.”5 McCrudden has also commented that “[i]f legal academic work shows 

anything, it shows that an applicable legal norm on anything but the most banal 

question is likely to be complex, nuanced and contested.”6 Even doctrinal analysis 

will in practice usually make at least some reference to other external factors in 

addition to seeking answers consistent with existing rules.7 

If doctrinal research merely states the current law, it may be questioned what value 

is being added to advancing legal research.8 I therefore chose to conduct several in-

depth, semi-structured interviews with various individuals with a range of 

connections to badgers and the culling controversy, described in greater detail in 

 
3 Claire Angelique R.I. Nolasco, Michael S. Vaughn and Rolando V. del Carmen, ‘Toward a 
New Methodology for Legal Research in Criminal Justice’ (2010) 21(1) Journal of Criminal 
Justice Education 1-23, 1-2                                                                           
4 Terry Hutchinson, ‘Doctrinal research: Researching the jury’ in Dawn Watkins and Mandy 
Burton (eds) Research Methods in Law (2nd edition, 2017, Routledge) 8-39, 17 
5 Christopher McCrudden, 'Legal Research and the Social Sciences' [2006] (October) Law 
Quarterly Review 632, 648 
6 Christopher McCrudden, 'Legal Research and the Social Sciences' [2006] (October) Law 
Quarterly Review 632, 648 
7 Paul Chynoweth, Legal Research in Advanced Research Methods in the Built Environment 
(eds. Andrew Knight and Les Ruddock, 2008, Oxford: Blackwell Publishing), 30 
8 Martin Dixon, ‘A Doctrinal Approach to Property Law Scholarship: Who Cares and Why?’ in 
Researching Property Law (eds. Susan Bright and Sarah Blandy, 2016, London: Palgrave), 
6 
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Chapter Five. Although for much legal research a strong doctrinal analysis will be 

the starting point, adding credibility and weight to work that aims to develop the law,9 

such research can be given greater scope through incorporating wider observation 

of the particular social contexts in which these decisions were made and their 

implications.10  

 

2.3: General Wildlife Legislation 

Statutory context was important for this research. Although legislation pertaining to 

wildlife is unfortunately a patchwork across several statutes, the law relevant to 

badgers has been consolidated in one Act, the Protection of Badgers Act 1992, and 

it is with this Act that most of the cases were concerned. I have chosen to begin with 

wider discussion of general wildlife legislation, before situating more specific badger 

protection legislation within this context. 

 

2.3.1: Early Legislation 

As stated above, England has a long, impressive history of protecting nonhuman 

welfare. In his Cruelty to Animals Bill in 1809, Lord Erskine recognised that harms to 

nonhumans had previously only been acknowledged as harms to the extent that 

they were harms against the property of humans. Erskine believed that, as 

nonhumans shared at least some of the same senses as humans, they should 

possess rights to reflect this.11 Although this Bill got no further than its second 

reading in the House of Lords, being defeated by those who feared it would threaten 

pastimes such as fox hunting, it was nonetheless important in relation to the issues 

that it raised.12 Significantly, whereas legislation subsequently sought to take a more 

piecemeal approach, focusing on particular uses of nonhumans, Erskine had 

attempted a much more cohesive approach.13  

 
9 Martin Dixon, ‘A Doctrinal Approach to Property Law Scholarship: Who Cares and Why?’ in 
Researching Property Law (eds. Susan Bright and Sarah Blandy, 2016, London: Palgrave), 
5 
10 Roger Cotterrell, ‘Why Must Legal Ideas Be Interpreted Sociologically?’ (1998) 25(2) 
Journal of Law and Society 171-192, 191 
11 Matthew Cole and Kate Stewart, Our Children and Other Animals (2016, Oxfordshire: 
Routledge), 44 
12 Hilda Kean, Animal Rights: Political and Social Change in Britain since 1900 (1998, 
London: Reaktion), 33 
13 Matthew Cole and Kate Stewart, Our Children and Other Animals (2016, Oxfordshire: 
Routledge), 44-45 
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Following this Bill, a range of measures came to be implemented granting specific 

protection to those most vulnerable to exploitation and abuse.14 Whilst the earliest 

legislation preventing cruelty forbade only the most gratuitous and sadistic 

examples, it still represented a dramatic change from the traditional indifference of 

the law to nonhuman welfare.15 This was an important step in the development of 

the law towards protecting nonhuman interests, resulting from an appreciation of the 

capacity of, at least some, nonhumans to suffer.16  

Badger persecution continued to thrive in the form of badger digging, distinguished 

as a reputable sport by country gentlemen. Although both baiting and digging began 

similarly, digging would end when the badger was caught and either swiftly killed or 

released, instead of being “tested” against dogs.17 Arguably, early laws concerning 

certain cruel practices were not motivated by compassion for nonhumans, but by a 

desire to prevent the social disruption that was caused by these activities, protect 

public morality, and prevent human violence.18 This is reflected in the philosophical 

view of Kant that we must not be cruel as “he who is cruel to animals becomes hard 

also in his dealings with men.”19 Along the same lines, Cupp has written that the 

protection of nonhumans is an indirect benefit as criminal laws, created from a 

human perspective, are primarily concerned with the implications of cruelty towards 

nonhumans on human society.20  

According to Capra and Mattei, the law has played a fundamental role in legitimising 

the power of humans over the rest of nature. Nature was seen as belonging to 

humans, with its main purpose being the satisfaction of human needs.21 When 

legislation began to be passed to protect wild nonhumans, it was done not to protect 

 
14 Andrew Linzey, Why Animal Suffering Matters (2009, New York: Oxford University Press), 
105 
15 Richard Posner, ‘Animal Rights: Legal, Philosophical, and Pragmatic Perspectives’ in 
Animal Rights: Current Debates and New Directions (Cass R Sunstein & Martha C 
Nussbaum (eds.) 2005, Oxford University Press), 53 
16 Anna Wotherspoon, ‘Unravelling incoherence: utilizing property theory to challenge the 
classification of animals as chattels’ (2021) 46(2) Journal of Legal Philosophy 81-119, 85 
17 Patrick Barkham, Badgerlands: The Twilight World of Britain’s Most Enigmatic Animal 
(2014, London: Granta), 54 
18 Gareth Spark, ‘Analysing the Arguments For and Against Legal Liability for Killing an 
Animal Without Proof of Unnecessary Suffering’ (August 2015) Journal of Animal Welfare 
Law, 2 
19 Immanuel Kant, Lectures on Ethics (originally published 1780, Louis Infield (trans.), 1963, 
Harper Torchbooks), 240 
20 Richard L Cupp, ‘A Dubious Grail: Seeking Tort Law Expansion and Limited Personhood 
as Stepping Stones toward Abolishing Animals’ Property Status’ [2007] 60(1) SMU Law 
Review, 40 
21 Fritjof Capra and Ugo Mattei, The Ecology of Law: Toward a Legal System in Tune with 
Nature and Community (2015, Oakland, CA: Berrett-Koehler Publishers), 6 
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individuals from unnecessary suffering but to conserve species, and laws were 

primarily concerned with the preservation of species populations.22 For example, 

early legislation such as the Sea Birds Preservation Act 1869 provided for a closed 

season in which certain seabirds were not to be shot and placed a restriction on the 

collection of eggs.23  

The Protection of Animals Act of 191124 consolidated and expanded much of the 

anti-cruelty legislation developed until that point. Although this Act focused primarily 

on domesticated nonhumans, captive nonhumans were also expressly included 

within its scope and liability for acts of omission or failure to exercise reasonable 

care in preventing cruelty was significantly expanded.25 The legal framework, 

although still largely a piecemeal affair developed through ad hoc measures to deal 

with particular issues and species, had by the early 20th Century begun to consider 

the effects of acts and omissions on individual nonhumans, instead of focusing on 

human behaviour.26  

 

2.3.2: The Bern Convention 

One of the primary legal instruments that has driven species protection in Europe is 

the Convention on the Conservation of European Wildlife and Natural Habitats,27 

commonly known as the Bern Convention. When it was signed in 1979, coming into 

force in 1982, the competence of the European Union to act in relation to the 

environment was quite limited. Since then, the EU has grown both in size and 

competence, as its founding treaties have been amended and new members have 

joined. This is the most comprehensive convention for the protection of biodiversity 

in Europe, with a large and diverse membership including European countries as 

well as several African states. At the time of its adoption, the Bern Convention was a 

highly innovative biodiversity convention and contained many provisions and 

features that were at the time unique. Important principles of precaution, integration, 

 
22 Gareth B. Spark, ‘Protecting Wild Animals from Unnecessary Suffering’ (2014) 26 Journal 
of Environmental Law 473-494, 476 
23 Gareth B. Spark, ‘Protecting Wild Animals from Unnecessary Suffering’ (2014) 26 Journal 
of Environmental Law 473-494, 475 
24 Protection of Animals Act 1911 (c. 27) 
25 Peter L. Fitzgerald, ‘Good Badger, Bad Badger: The Impact of Perspective on Wildlife Law 
and Policy’ [2014] 10 Journal of Animal & Natural Resource Law, 67 
26 Peter L. Fitzgerald, ‘Good Badger, Bad Badger: The Impact of Perspective on Wildlife Law 
and Policy’ [2014] 10 Journal of Animal & Natural Resource Law, 68 
27 Council of Europe Convention on the Conservation of European Wildlife and Natural 
Habitats (Bern, 19 September 1979) 



22 
 

participation, and co-operation were incorporated long before they became 

widespread.28  

The drafters were aware that biological diversity constantly changes, both naturally 

and due to human activities, meaning that they were required to draft an instrument 

that was capable of “flexibility of action with a common purpose,” where provisions 

could be varied in response to changing circumstances.29 Although the sole 

overarching objective is the conservation of nature, the Convention was created to 

operate within the entire human-dominated and multi-use European landscape and 

not merely in protected areas. The Convention therefore aimed to find a balanced 

approach by listing all species that deserved united action for their conservation and 

providing for the possibility of specific, conditioned exceptions to the general 

protection rule.30  

The objectives of the Convention focus on conserving populations, with strict 

protection of individuals only one of the means that may be required to achieve this 

goal within particular contexts.31 There is room for exceptions, flexibility, and 

necessary management actions, provided that the paramount minimum 

requirements regarding conservation status of species are met.32 The Convention 

represented a qualitative step forward in international biodiversity law from the 

previous focus on species protection to an approach involving conserving both 

species and habitats.33 However, it is significant that no definition or interpretation is 

provided of the necessary intended “level” for populations of wild fauna and flora.34  

 
28 Carolina Lasén Díaz, ‘The Bern Convention: 30 Years of Nature Conservation in Europe’ 
(2010) 19(2) Review of European Community & International Environmental Law 185-196, 
186 
29 Carolina Lasén Díaz, ‘The Bern Convention: 30 Years of Nature Conservation in Europe’ 
(2010) 19(2) Review of European Community & International Environmental Law 185-196, 
188 
30 Carolina Lasén Díaz, ‘The Bern Convention: 30 Years of Nature Conservation in Europe’ 
(2010) 19(2) Review of European Community & International Environmental Law 185-196, 
187 
31 John D. C. Linnell, Arie Trouwborst, and Floor M. Fleurke, ‘When is it acceptable to kill a 
strictly protected carnivore? Exploring the legal constraints on wildlife management within 
Europe’s Bern Convention’ (2017) 21 Nature Conservation 129–157, 139 
32 John D. C. Linnell, Arie Trouwborst, and Floor M. Fleurke, ‘When is it acceptable to kill a 
strictly protected carnivore? Exploring the legal constraints on wildlife management within 
Europe’s Bern Convention’ (2017) 21 Nature Conservation 129–157, 148 
33 Carolina Lasén Díaz, ‘The Bern Convention: 30 Years of Nature Conservation in Europe’ 
(2010) 19(2) Review of European Community & International Environmental Law 185-196, 
185 
34 Carolina Lasén Díaz, ‘The Bern Convention: 30 Years of Nature Conservation in Europe’ 
(2010) 19(2) Review of European Community & International Environmental Law 185-196, 
187 



23 
 

In addition to being a protected species under UK legislation, badgers are listed on 

Appendix III of the Convention, a list of species that may be “exploited” subject to 

regulation and in accordance with treaty provisions.35 Even where the use of listed 

species is allowed, the Convention bans the use of indiscriminate means of killing 

and capture and those that may cause local disappearance or serious disturbance 

to species populations. Appendix IV lists the prohibited means and methods of 

killing, capture, and other forms of exploitation of the Appendix III species.36 For 

mammals, these include snares, electrical devices capable of killing and stunning, 

and artificial light sources, among others. These appendices were last modified in 

2001.37 

 

2.3.2.1: Bern Convention Complaint 

In August 2019, the Born Free Foundation,38 the Badger Trust, and Eurogroup for 

Animals39 together submitted a complaint to the Bern Convention against the UK 

Government. This represented an opportunity to test how the UK intended to meet 

its obligations for environmental protection outside of the EU and included the 

grounds that there had been a breach of Article 7.40  

Under Article 7, parties are committed to ensuring the protection of listed species 

through taking appropriate and necessary legislative and administrative measures. 

Contracting parties may make exceptions to the Article 7 requirements under Article 

 
35 Carolina Lasén Díaz, ‘The Bern Convention: 30 Years of Nature Conservation in Europe’ 
(2010) 19(2) Review of European Community & International Environmental Law 185-196, 
185 
36 Carolina Lasén Díaz, ‘The Bern Convention: 30 Years of Nature Conservation in Europe’ 
(2010) 19(2) Review of European Community & International Environmental Law 185-196, 
186 
37 Appendices of the Convention and Amendments to the Appendices (Accessed 27th July 
2021): https://www.coe.int/en/web/bern-convention/appendices 
38 Founded in 1984, Born Free promotes “Compassionate Conservation” which strives to 
enhance the survival of threatened species in the wild and protect natural habitats while 
respecting the needs of and safeguarding the welfare of individual animals. Born Free seeks 
to have a positive impact on animals in the wild and protect their ecosystems in perpetuity, 
for their own intrinsic value and for the critical roles they play within the natural world. 
39 Eurogroup for Animals represents 79 animal protection organisations in 27 EU Member 
States, Switzerland, Serbia, Norway, Australia and the USA. Since its inception in 1980, the 
organisation has succeeded in encouraging the EU institutions to adopt higher legal 
standards for animal protection. Eurogroup for Animals reflects public opinion through its 
membership organisations’ affiliations across the Union and has both the scientific and 
technical expertise to provide authoritative advice on issues relating to animal welfare. 
40 Badger Trust, Labour Opposition gives support to Badger Trust Bern Convention 
complaint (10th September 2020): https://www.badgertrust.org.uk/post/labour-opposition-
gives-support-to-badger-trust-bern-convention-
complaint?postId=5f5a3335d7f40b00171ce832 
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9 to “prevent serious damage to livestock,” although only where there is no other 

satisfactory alternative, and the exception would not be detrimental to the 

maintenance of populations of the relevant species at a favourable conservation 

status in their natural range. 

In relation to the condition that there must be “no other satisfactory solution,” 

authorities should choose the alternative that causes the least adverse effects on 

the species. The reasoning that supports this should be objective and verifiable, and 

assessment of whether another satisfactory solution exists will depend on context 

and involve confronting the reviewed measure with alternative measures to 

ascertain whether the imposed restrictions are justified. Essentially, this a 

proportionality test, asking whether the alternative is effective and whether the 

alternative could achieve the same result in a way that is less harmful.41 

In justifying their badger culling policy, the UK has relied on the Article 9 exception.42 

However, the Badger Trust believed that large-scale culling of badgers presented a 

threat to the species. Further, there are negative impacts on other species protected 

by the Convention to consider.43 The Government was accused of breaching Article 

9, in that it failed to select the most appropriate alternative, failed to base the policy 

on current data regarding the size, distribution, state of habitat, and future prospects 

of the population, failed to demonstrate that the measures were put in place to 

prevent serious damage to livestock, and failed to submit the necessary biennial 

reports to the Secretariat. 

In September 2020, the complaint was considered by the Standing Committee. 

Although the response of the Government that their policy had been developed by 

experts, and that there was no current, cost-effective alternative, was accepted, the 

Member States to the Convention remained concerned by the issues raised in 

relation to cull licence criteria, culling methods, and the impacts on the overall 

badger population in England. It was therefore decided to put the complaint on 

“stand by,” so that developments in the policy could be monitored. Both parties were 

required to report back to the Convention by July 2021, providing further information 

 
41 John D. C. Linnell, Arie Trouwborst, and Floor M. Fleurke, ‘When is it acceptable to kill a 
strictly protected carnivore? Exploring the legal constraints on wildlife management within 
Europe’s Bern Convention’ (2017) 21 Nature Conservation 129–157, 142 
42 EU Reporter: Why the UK government’s badger cull infringes the #BernConvention (1st 
September 2020): https://www.eureporter.co/frontpage/2020/09/01/why-the-uk-governments-
badger-cull-infringes-the-bernconvention/ 
43 Badger Trust, Labour Opposition gives support to Badger Trust Bern Convention 
complaint (10th September 2020): https://www.badgertrust.org.uk/post/labour-opposition-
gives-support-to-badger-trust-bern-convention-complaint 



25 
 

and views on the issues. This decision to closely monitor key developments was 

welcomed by the Badger Trust, in that no complaint made regarding this policy had 

previously progressed beyond the initial consideration stage. It was therefore 

becoming clearer that several Member States shared their concerns.44 

Before the July 2021 deadline, the complainant coalition submitted further evidence 

stating that following eight years of culling badgers in England, there was scant 

evidence demonstrating any substantive benefits. This was contrasted with Wales, 

where bovine TB rates in cattle were being successfully reduced through cattle-

based measures and no mass culling of badgers had taken place. Further, it was 

claimed that the Government had risked potentially disastrous unforeseen 

consequences for badgers and wildlife generally through consistently failing to 

adequately monitor the impacts of culling. The complaint was considered when the 

Bureau met in September 2021, just a week after the Government announced that 

badger culling would be expanded through the issuing of seven new licences.45 

Although the Badger Trust was grateful that the complaint was being reviewed, they 

highlighted the fact that it had taken two years since the initial submission of the 

complaint in 2019, and in this time a further 76,000 badgers had been killed.46 

 

2.3.3: Modern Legislation 

The Law Commission in their 2015 report on wildlife law stated that a complex 

legislative landscape has evolved, resulting in inaccessibility, inflexibility, and 

sometimes inconsistency in the rights, powers, and obligations of those subject to 

the law. The Commission recommended the creation of a modern regulatory regime 

to govern the management, usage, protection, and welfare of wildlife that is simple, 

rational, and cohesive.47 Notable legislative measures include the Wildlife and 

Countryside Act (WACA) 1981,48 Wild Mammals (Protection) Act 1996,49 the 

 
44 Badger Trust, Bern Convention puts complaint on ‘stand by’ to monitor developments on 
the badger cull policy (13th October 2020): https://www.badgertrust.org.uk/post/bern-
convention-puts-complaint-on-stand-by-to-monitor-developments-on-the-badger-cull-policy 
45 Badger Trust, Challenge to badger cull due as Bern Convention Bureau considers alleged 
breach case (14th September 2021): https://www.badgertrust.org.uk/post/challenge-to-
badger-cull-due-as-bern-convention-bureau-considers-alleged-breach-case 
46 Badger Trust, Challenge to badger cull due as Bern Convention Bureau considers alleged 
breach case (14th September 2021): https://www.badgertrust.org.uk/post/challenge-to-
badger-cull-due-as-bern-convention-bureau-considers-alleged-breach-case 
47 Law Commission Report, Wildlife Law: https://www.lawcom.gov.uk/project/wildlife-law/ 
48 Wildlife and Countryside Act 1981 c. 69; Wildlife and Countryside (Amendment) Act 1985 
c. 31; Wildlife and Countryside (Amendment) Act 1991 c. 39 
49 Wild Mammals (Protection) Act 1996 c. 3 
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Hunting Act 2004,50 the Animal Welfare Act (AWA) 2006,51 and the Conservation of 

Habitats and Species Regulations 2010.52 Together these provisions represent the 

core of the current framework for the protection of wildlife generally in England and 

Wales.53 

Whilst certain endangered species are protected,54 other more common species are 

not. This may be explained by their comparative abundance, as humans appear to 

place less value on species with larger populations. However, although some 

species have been protected because there is a proven conservation problem, 

others such as badgers have been deemed worthy of protection irrespective of the 

extent to which their future is threatened. Legislation protecting badgers was 

motivated by the persecution badgers have endured and has remained in force 

irrespective of the size of the population in England.55  

The WACA 1981 was designed to codify and extend the protection provided for 

amenity, wildlife, and the recreational value of the countryside. A difficulty that has 

been identified in relation to wildlife legislation is its intended use as wildlife 

management or conservation legislation, rather than as legislation for criminal 

justice or species protection, with legislation intended to protect wildlife often failing 

to do so where inadequate or ambiguous wording fails to provide protection or 

allows the killing of nonhumans.56  

Chapron and Treves have found that, where the government authorises the killing of 

a protected species, the perceived value of individuals of that species may decline. 

In their study, they considered that the liberalising of wolf culling may have created a 

negative message about the value of wolves or that prohibitions on poaching would 

not be enforced. They found no support for the recommendation that legal killing can 

be useful in managing recovering populations of large carnivores and decreasing 

 
50 Hunting Act 2004 c. 37 
51 Animal Welfare Act 2006 c. 45 
52 The Conservation of Habitats and Species Regulations 2010 (SI 2010 No. 490). The 2010 
Habitats Regulations consolidate and update the Conservation (Natural Habitats, & c.) 
Regulations 1994 (SI 1994 No.2716) 
53 Peter L. Fitzgerald, ‘Good Badger, Bad Badger: The Impact of Perspective on Wildlife Law 
and Policy’ [2014] 10 Journal of Animal & Natural Resource Law 70-71 
54 Wildlife and Countryside Act 1981, Schedule 5 
55 Joe Wills, ‘A Nation of Animal Lovers? The Case for a General Animal Killing Offence in 
UK Law’ [2018] 29(3) King’s Law Journal, 410 
56 Angus Nurse, An Introduction to Green Criminology & Environmental Justice (2016, 
London: Sage Publications), 72 
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illegal killing, but rather that the liberalisation of killing was a conservation strategy 

that could in fact achieve the opposite result.57 

 

2.4: Protection of Habitats 

Don't it always seem to go 

That you don't know what you got 'til it's gone 

They paved paradise, and put up a parking lot 

Joni Mitchell, Big Yellow Taxi 

In addition to protecting nonhumans such as badgers, it is necessary to protect their 

habitats. An effective means of promoting the good of other species is the 

preservation of healthy habitats, because these habitats provide the essential 

conditions for the realisation of all rights, whether human or nonhuman. Habitats can 

be considered as the “structures of existence in which species and their members 

can realize good for their kind and perform their ecosystem functions for the 

ecological common good.”58  

In ensuring the survival of species and ecosystems threatened by habitat loss and 

changes in land use, protected areas are essential. However, the current system of 

protected sites may not adequately maintain the multi-scale, dynamic ecological 

processes necessary in sustaining biodiversity.59 Land acquisition for the purpose of 

protecting biodiversity is limited in that habitat is necessary but not sufficient for the 

persistence of species, and a regional approach is necessary because wildlife 

movement is often larger than ownership boundaries.60 The following section will 

provide a basis for subsequent discussion of the judicial review cases concerning 

Sites of Special Scientific Interest (SSSIs) and the development of nonhuman 

property rights.  

 

 
57 Guillaume Chapron and Adrian Treves, ‘Blood does not buy goodwill: allowing culling 
increases poaching of a large carnivore’ (2016) 183 Proceedings of the Royal Society B 1-7, 
5 
58 James A Nash, 'The Case for Biotic Rights' (1993) 18(1) Yale Journal of International Law 
235-250, 245 
59 Rose A. Graves, Matthew A. Williamson, R. Travis Beloted, and Jodi S. Brandt, 
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2.4.1: Protected Sites 

One of the founding fathers of British conservation, the financier Charles Rothschild, 

is credited with inventing the concept of the nature reserve based on the idea that 

nature would only come first on land specifically set aside for it.61 This contrasted 

with previous examples of landowners setting aside land for specific forms of nature, 

for example royal hunting forests where species were conserved to be hunted.62 

Rothschild proposed that there would be no selective persecution of “unwanted” 

species and drew up a list of 284 proposed sites for conservation across Britain and 

Ireland, representing the full spectrum of wildlife hotspots and native habitat types. 

The motivation for this was both preservation and scientific study, as he argued that 

it was vital to develop a network of reserves for monitoring and surveying.63  

Initially, the state was reluctant to intervene at least partially because of the sanctity 

of property rights, with efforts to create a national network of reserves continually 

frustrated by vested farming and landowning interests. Perseverance paid off, and in 

1949 legislation created the first national parks and access agreements as well as 

the first state-designated nature reserves. The Nature Conservancy Council, later 

English Nature and now Natural England, was a new central agency that was to 

establish and manage a series of National Nature Reserves (NNRs) that would be 

staffed by biologists and naturalists.64 However, from the start it was recognised that 

NNRs could merely form the central core of official nature conservation, and there 

would be other sites of significant conservation and scientific value. The Nature 

Conservancy was therefore granted the power to designate additional SSSIs. 

 

2.4.2: Sites of Special Scientific Interest 

The WACA 1981 gave the system of SSSIs a firm statutory basis, allowing Natural 

England to notify land in England, including land in private ownership, as an SSSI 

that it thinks is of special interest because of its flora, fauna, or geological or 

physiographical features. This notification can be confirmed by Natural England after 

considering representations received regarding the notification, leading to the 
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publication of a citation. An SSSI attracts protection against any operations that may 

cause damage.  

Protective measures vary according to the features of the site, and Natural England 

will notify owners and occupiers as to how the site should be managed. Although 

environmental regulation of land use was strengthened by the 1981 Act, it remained 

rooted firmly in the “voluntary principle,” emphasised in nature conservation policy in 

the UK, under which legislative intervention intends primarily to achieve voluntary 

participation of property owners in conservation measures.65 

Some landowners responded by destroying SSSIs before the completion of the 

lengthy re-notification process to protect their farming interests. Local farmers were 

reluctant to stop draining and ploughing their land within new SSSIs as this put them 

at a disadvantage compared with neighbouring farmers who received Government 

subsidies for continuing such practices. This resulted in a system of compensation 

for landowners for profits lost through refraining from carrying out damaging 

activities.66 Later Acts such as the Countryside and Rights of Way (CRoW) Act 2000 

closed some loopholes that farmers had used to damage SSSIs during the 

notification process and replaced payments for lost profits with better incentives for 

positive management of land.67 Whilst this slowed the destruction of the most 

important sites, such victories highlighted how much work was still required.68 

The introduction in the 2000 CRoW Act of new powers for conservation bodies to 

produce schemes including positive management obligations regarding the 

conservation and restoration of wildlife sites was a clear example of how the 

approach to environmental regulation in this area had changed. Where a 

management scheme is not being adhered to, they may serve a management notice 

that would compel the landowner to take positive steps to manage the site and 

conserve its special interest.69 However, such powers remained firmly within the 

voluntary principle, as a management notice could only be made as a last resort 
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measure where Natural England was satisfied that they could not voluntarily 

conclude an agreement on reasonable terms.70  

The 2000 CRoW Act showed that the law was no longer based on the assumption 

that landowners possessed unlimited land use rights regardless of the 

environmental damage that may be caused. The use of management agreements 

became increasingly focused on imposing positive land management to improve 

and recreate natural habitats as opposed to restricting land use to merely preserve 

the existing condition.71 More recently, the Agriculture Act 2020 has provided a 

legislative framework for the replacement of agricultural support schemes following 

the departure of the UK from the EU and its Common Agricultural Policy (CAP). A 

range of powers were provided to implement new approaches to farm payments and 

the management of land, including paying farmers in England to produce “public 

goods” such as animal welfare and environmental improvements.72 

 

2.5: Badger Protection Legislation 

Although this research focuses on culling, and the licensed culling of badgers in 

England is not itself illegal, it is not fully understood what impact the continued 

culling of an apparently protected species has had on the public perception of 

badgers.73 Badger persecution has been a wildlife crime priority in the UK for 

several years,74 and the Badger Trust receives hundreds of reports each year of 

wildlife crimes involving badgers, estimating that more than 30,000 badgers every 

year are victims of wildlife crime.75  

In modern badger baiting, terriers are typically sent into badger setts wearing radio 

collars to locate badgers. The signal from the collar is tracked above ground before 

the offenders dig down into the sett. Once a badger has been captured, they will be 
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forced to fight with powerful large dogs then, once they have been overpowered by 

the dogs, the badger is usually killed, either by the dogs or beaten to death by 

humans. Badgers are not the only victims, in that the dogs also suffer horrific 

injuries. Usually, these dogs cannot be taken to a vet for treatment, as the vet would 

recognise the signs of illegal activity, and so offenders must treat the dogs 

themselves or abandon or kill them, as its injuries will mean that it can no longer be 

used for baiting.76 

This means that despite having one of the highest levels of protection, badgers 

remain one of the most demonised species in England, demonstrated by the 

number of recorded incidents of illegal persecution.77 They are persecuted across a 

wide cross-section of society, as offenders include those interfering with setts or 

involved in badger baiting and lamping, as well as those involved in agriculture or 

construction, or even ordinary householders annoyed by the activities of badgers in 

private gardens.78 It is therefore necessary to examine in greater detail what is 

provided for in the legislation. 

 

2.5.1: The Badgers Act 1973 

Despite the sympathy provoked for badgers in the early 20th Century, they continued 

to suffer as motorways cut across their traditional ancestral pathways, farmers 

continued to use poisons, and digging evolved into an urban “sport.”79 Opposition to 

this persecution grew as local groups were formed alongside the broader 

conservation movement, arguing that special legal protection was required for 

badgers.80 

Concerns over inhumane methods of killing and a decline in the population of 

badgers led to the passing of the Badgers Act 1973,81 a pioneering piece of 

legislation that was an early example of species-specific protection. However, the 

1973 Act was far from perfect. Under this Act, the Ministry of Agriculture, Fisheries 
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and Food (MAFF) was granted power to issue licences for the killing of badgers 

where they were suspected of spreading disease. Badgers could still be killed by 

“authorised persons,” a category badger watchers feared was open to abuse despite 

the requirement for proof that intervention was necessary to prevent serious 

damage to crops, poultry, or property, or to prevent the spread of disease.82  

Despite its flaws, there were positive consequences as the Act provided a model for 

other wildlife protection laws and demonstrated that authorities were willing to take 

wildlife crime seriously, no longer turning a blind eye to the killing of badgers for 

trivial purposes.83 Further, as persecution declined, the badger population was able 

to rise again, and the International Union for Conservation of Nature (IUCN) has 

claimed that between the 1980s and 1990s the badger population in the UK 

increased by 77%.84 

However, research by Maye et al has found a belief among farmers that legislative 

protection has thrown the badger population “out of kilter,” and that excessive 

numbers of badgers were exacerbated by the fact that badgers have no natural 

predators to naturally control the population.85 Farmers believed in an appropriate 

level for the badger population, and where the number fell beneath or exceeded that 

level nature would require assistance to provide a balance.86 However, ecosystems 

are complex, and if badgers are removed it may mean that other predators such as 

foxes or stoats take their place.87 

 

2.5.2: Protection of Badgers Act 1992 

The 1973 Act provided protection for badgers but not their habitats, leading to the 

implementation of the Badgers Act 1991 and its later consolidation in the Protection 

of Badgers Act 1992. The 1992 Act was passed to consolidate previous law and 
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incorporate protections for setts.88 One reason for the protection of setts was that 

previous legislation allowed badger diggers to take advantage, in that if a sett was 

damaged or destroyed it would be near impossible to find evidence of the injury or 

death of a badger. Such evidence would be buried deep in an impenetrable tomb 

and protecting setts would thus protect badgers.89 In this section I will consider the 

provisions of the 1992 Act in more detail, focusing on the relevant issues of licensing 

and the protection of setts.  

 

2.5.2.1: Taking, Injuring, or Killing Badgers 

Under section 1, a person is guilty of an offence if, except as permitted by or under 

the Act, they wilfully kill, injure, or take a badger, or have in their possession or 

under their control any dead badger or any part of, or anything derived from, a dead 

badger. 

A person is not guilty of an offence if they show that the badger had not been killed 

or had been killed otherwise than in contravention of the provisions of the 1992 Act 

or the Badgers Act 1973, or at the time of purchase the purchaser had no reason to 

believe that the badger had been killed in contravention of any of those provisions. 

Where evidence exists from which it could be reasonably concluded that the 

accused was attempting to kill, injure, or take a badger, there is a rebuttable 

presumption that such was the intention of the offender.  

Where it appears that a person has wilfully killed, injured, or taken a badger, or 

attempted such, a criminal offence will not have been committed under the 1992 Act 

if the person can show that their action was necessary for the prevention of serious 

damage to land, crops, poultry, or any other form of property.90 However, this 

exception cannot be applied if it was apparent beforehand that the person should 

have applied for a licence, but a licence had not been applied for as soon as 

reasonably practicable, or the application for such a licence had already been 

determined.91 

All offences under the 1992 Act are punishable by way of a fine, and certain 

offences may also result in up to six months imprisonment. The Court may also 
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order that any badger, badger skin, or any weapon or article used in the commission 

of an offence be forfeited.92 If a dog has been used in the commission of an offence, 

then the Court has the power to order that the dog is destroyed or disposed of and 

to make an order disqualifying the offender from having custody of a dog for such 

period as the court considers fit.93  

If an offence has been committed in respect of more than one badger, then the 

maximum fine that may be imposed will be determined as if the person convicted 

had been convicted of a separate offence in respect of each badger.94 The Badger 

Trust is among those who have highlighted that current sentencing is not a real 

deterrent, as they state that a potential sentence of up to six months is not working 

and that sentences for offences involving suffering and cruelty must be increased.95 

This would be in line with other recent increases in sentences to five years for the 

cruel treatment of nonhumans. 

 

2.5.2.2: Interfering with Badger Setts 

A person is guilty of an offence under section three if, except as permitted by or 

under the Act, they interfere with a badger sett by: 

• damaging a badger sett or any part of it, 

• destroying a badger sett, 

• obstructing access to, or any entrance of, a badger sett, 

• causing a dog to enter a badger sett, or  

• disturbing a badger when it is occupying a badger sett, intending to do any of 

those things, or being reckless as to whether their actions would have any of 

those consequences. 

Exceptions that allowed a person to obstruct any entrance of a badger sett for the 

purpose of hunting foxes with hounds were repealed in England and Wales by the 

Hunting Act 2004. A person is not guilty of an offence in relation to damaging or 

destroying a sett if they show that the action was necessary for the purpose of 

preventing serious damage to land, crops, poultry or any other form of property, or if 

they show that the action was the incidental result of a lawful operation and could 
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not reasonably have been avoided.96 Regarding the question of disturbance, there 

must be an action capable of disturbing a badger that amounts to interference with a 

sett, and a badger must be occupying the sett at the time of disturbance. This latter 

requirement will be a question of fact, specifically whether a badger was occupying 

the sett at the time the alleged offence took place. The 1992 Act does not define 

interference or disturbance, meaning that the ordinary everyday meaning must be 

relied upon.  

 

2.5.2.3: Badger Setts 

The Badgers Act 1991 first introduced the definition of a “badger sett,” which was 

then carried over into the 1992 Act. Setts are defined as “any structure or place 

which displays signs indicating current use by a badger.”97 However, the 1992 Act 

failed to consider the complex behaviour of badgers and the hierarchy of their setts. 

This narrow definition resulted from concerns raised during Parliamentary debates, 

as it was a point of contention and protection was watered down to make it more 

acceptable to both Houses.98 Concerns were expressed that reflected the views of 

gamekeepers, farmers, and the hunting lobby that the legislation would criminalise 

farming operations and pest control methods that were otherwise lawful.99  

Debate has resulted from the issue of how “current use by a badger” should be 

interpreted in this context, as badgers often use as daytime refuges places that do 

not fit the typical picture of a sett, such as crevices amongst rocks or garden sheds 

or other structures in urban areas. Depending on the specific circumstances of the 

case, these more temporary structures could also fall within the definition of a 

“sett.”100 Badgers may have a main sett and not be using their secondary sett at the 

present time, meaning that the secondary sett is not protected even if it will be used 

later.101 It was noted in Parliament that “Members of Parliament are not the only 
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creatures on this planet to have two homes – badgers sometimes have two 

homes.”102 

It has been argued that if “current use” was synonymous with “current occupation,” 

then a sett would alternate between being in use during the day and not in use at 

night whilst badgers are out foraging. It could also reasonably be concluded that a 

sett is still in use where only intermittently used during the day. Provided that signs 

indicate that a sett is in “current use,” the sett will be protected. One critical issue is 

for how long such signs may still appear fresh, affected by the conditions of the site, 

including weather, soil type, and other activity. As such, in the absence of scientific 

data, a cautious view must be taken, and it may be safer to consider evidence that 

indicates a potential sett is not a sett under the legal definition.103 

Guidance issued by nature conservation bodies has acknowledged the transient use 

of setts,104 and the definition has been further developed in case law. In Green and 

Others v DPP,105 the Court of Appeal held that, for the purposes of section 3 of the 

1992 Act, a sett consisted of the tunnels and chambers created by badgers and the 

areas immediately outside the entrance holes to those tunnels. It also covered other 

places such as disused sheds that may be occupied by badgers. However, the 

Court specifically excluded the volume of soil above the system of chambers and 

tunnels and extending upwards to the surface. Where there has been no penetration 

of the chambers or tunnels it may be preferred to proceed with a charge under 

section 2, digging for a badger. 

The intentional adoption of a narrow definition of “badger sett” raises the question of 

whether the legislation has truly lived up to its intention of providing increased 

protection for badgers.106 The need to authoritatively define setts was contingent on 

another need to continue with lawful control of nonhumans considered to be 

“pests.”107 The argument was made for the inclusion of “current use” as it was 

believed that setts were never totally abandoned, but when vacant could be 

occupied by rabbits and foxes. However, despite the intention to protect setts, 
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examination of the scientific background makes it clear that the well-being of 

badgers is vulnerable unless all setts are protected, regardless of whether they are 

main or secondary, occupied or temporarily vacant.108 It has been suggested that 

the wider definition as originally introduced to Parliament, “any structure or place 

occupied or used by a badger for shelter or protection,” would provide better 

protection.109 

 

2.5.2.4: General Exceptions 

In addition to the exceptions already mentioned, there are general exceptions to 

these criminal offences if the person is only taking or attempting to take a badger 

that has been disabled by something other than the unlawful act of that person 

solely for the purpose of tending the badger and releasing them when no longer 

disabled.110 A person may also have a defence where they kill or attempt to kill a 

badger that appears so seriously injured or is in such a condition other than by the 

unlawful act of that person that it would be considered an act of mercy and there is 

no reasonable chance of recovering.111 Finally, there are exceptions where a badger 

is unavoidably killed as the incidental result of a lawful action,112 or where the activity 

is authorised under the Animals (Scientific Procedures) Act 1986.113 

 

2.5.2.5: Licensing 

Under section 10, a licence may be granted by the appropriate authority, which in 

England is Natural England. Natural England is subject to the direction of the 

Government, and it is therefore a question of Government policy whether badger 

culling takes place, in that it is entirely controlled by whether such licences are 

granted, and on what terms.114 This licence authorises the person, subject to 

compliance with conditions specified in the licence, to carry out acts otherwise 

forbidden by the Act. Licences may be granted for: 
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• scientific or educational purposes,  

• the conservation of badgers,  

• the purpose of zoological gardens or collections,  

• ringing and marking,  

• the purpose of any development as defined in the Town and Country 

Planning Act 1990,115  

• the preservation or archaeological investigation of a scheduled monument,116 

or  

• the purpose of investigating whether any offence has been committed or the 

gathering of evidence in connection with proceedings before any court.117  

Licences may also be granted by the appropriate Minister for the purpose of: 

• preventing the spread of disease,  

• preventing serious damage to land, crops, poultry, or any other form of 

property, 

• any agricultural or forestry operation,  

• any operation to maintain or improve an existing watercourse or drainage 

works or to construct new works required for the drainage of any land, or  

• the control of foxes to protect livestock, game, and wildlife.118  

A licence may not be required if the activity is unlikely to disturb a badger in its sett 

or damage a sett, where work is being carried out with hand tools or machinery 

above or below ground close to a sett, or where there is clearing of vegetation near 

setts, provided that small trees or shrubs are not uprooted and do not block access 

to the sett. Natural England will consider the existing level of disturbance around a 

sett when deciding whether a licence is required.119  

There are difficulties in determining what might constitute disturbance as well as in 

proving that a badger has been disturbed. However, the presence of badgers in 

urban as well as rural areas, and the fact that they are widespread and common, 

suggests that they can tolerate some disturbance. According to Natural England, 
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moderate levels of noise and activity around setts may be unlikely to disturb 

badgers, and licences may be an unnecessary burden on individuals or businesses 

where conservation or other tangible benefits would be negligible in terms of the 

potential impact upon badgers.120 

Licences are issued at two points in the year, with Natural England determining 

applications for licences on a case-by-case basis. Intensive licences, valid for four 

years from the point of issue in accordance with scientific evidence demonstrating 

that culling does not provide a statistically significant overall benefit until the fourth 

annual cull has been carried out, are issued in September for new areas.121 A 

maximum of ten new badger control areas may be licensed each year, unless there 

are compelling reasons for changing that number, and applications are prioritised 

based on the extent to which they satisfy policy goals.  

Supplementary licences are issued in May for the continuation of badger culling at a 

lower rate in areas where there has already been an intensive licence in place for at 

least four years. Epidemiological studies have suggested that increased incidence of 

bovine TB in cattle, both within the cull zone and two kilometres around it, may 

result from an early end to culling.122 There is an annual six-week period in which 

licensed culling may be carried out, which cannot be before June and generally is 

not before September.  

Under licence, badgers are either cage trapped and then shot, or killed through 

“controlled shooting” allowed on free running badgers. The Badger Trust has stated 

that since 2013 the number of badgers shot whilst free running has increased from 

around 50% to over 75% of all kills, despite this being a form of killing that is more 

likely to cause an inhumane death involving significant suffering.123 Whilst remaining 

supportive of culling as necessary in the strategy to control and eradicate bovine TB, 

the British Veterinary Association (BVA) in 2015 called for only cage trapping to be 
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used because it had been demonstrated that free shooting could not be carried out 

humanely and effectively based on the set criteria.124  

 

2.5.2.6: Reform  

As the Protection of Badgers Act 1992 reached its 30-year anniversary, the Badger 

Trust wrote to the DEFRA Secretary of State, the Right Honourable George Eustice 

MP, calling for sentencing for badger crimes such as baiting and shooting to be 

extended from six months to five years. This would be in line with recent changes in 

the Animal Welfare (Sentencing) Act 2021. Although, under the Animal Welfare Act 

2006, those committing serious cruelty offences against domesticated nonhumans 

in England and Wales could face up to five years in prison, similar cruelty committed 

against a wild badger would only result in a maximum of a six-month prison 

sentence.125 

At the time the 1992 Act was passed, the six-month sentence was considered a 

landmark achievement for badger protection. However, in the intervening three 

decades, sentencing has moved on but the 1992 Act has not, resulting in clear 

discrepancy. In a conviction for badger baiting, an offender could receive up to five 

years in prison for acts against the dogs involved, but only six months in relation to 

the badgers. This is despite the fact that badgers face horrific, painful deaths, and is 

inconsistent with moves by the Government to increasingly recognise nonhuman 

welfare and sentience. The Trust stated that proper sentencing would act as a better 

deterrent against badger persecution.126 

The Badger Trust also called on the Government to make wildlife crimes such as 

badger persecution notifiable to the Home Office, to allow the actual level of this 

type of crime to be accurately assessed, reported on, and dealt with. Not being a 

notifiable offence means that, whilst crimes are reported to the police and 

investigated, they are not reported to the Home Office. Because wildlife crimes are 

not recorded in this way, there are no official statistics, and there is no way to know 

the true extent of badger persecution crimes. Increasing the maximum sentence for 
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cruelty to badgers would, by default, make a crime under the 1992 Act a notifiable 

offence.127 

 

2.6: Overview of Badger Culling Policy 

“It’s butchery!” 

“Suits me fine!” 

“But it’s a dragon! It’s just doing what a dragon does! It never would 
have come here if people had left it alone!” 

Terry Pratchett, Guards! Guards! 

 

2.6.1: Between a Brock and a Herd Place: Badgers and Bovine Tuberculosis  

Bovine TB is a chronic respiratory disease in cattle. As a zoonotic disease, it may be 

transmitted to humans, however there is minimal health risk following the 

introduction of routine pasteurisation of milk.128 Although bovine TB had been a 

serious problem among cattle in the first half of the 20th Century, by 1979 the UK 

recorded its lowest ever prevalence, achieved largely through cattle-based 

measures,129 with less than 0.5% of the national herd being infected. However, the 

few remaining infected herds, geographically concentrated in small areas in the 

southwest, were never cleared of disease. Following the lifting of restrictions, these 

areas remained hotspots for bovine TB.130  

The mild, wet climate and extensive grassland and farmland of the southwest are 

favourable for both badgers and cattle. This region therefore has the highest 

concentrations of badgers anywhere in the UK, as well as a large population of 

cattle in large herds, with an almost exact overlap between maps showing the 

population densities of badgers and cattle.131 The ideal environment for cattle 

farming therefore coincides with the ecological niche of the badger, leading Delahay 
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et al to comment that “[w]herever we farm cattle, we may be incidentally farming 

badgers.”132 Although badgers normally avoid cattle where possible,133 they enter 

and exploit agricultural environments for foraging and shelter, coming into contact 

with cattle. Likewise, cattle at pasture may encounter infected material from 

badgers.134  

Badgers entered the bovine TB debate with the discovery of an infected, but not 

infectious, badger in Gloucestershire in 1971. MAFF had begun to suspect that 

wildlife could act as a reservoir for the disease, meaning that even where entire 

infected herds were slaughtered, the disease could still be carried to new herds.135 

The badger is an ideal maintenance host because mortality caused by bovine TB is 

low in badgers, infected individuals may survive for a relatively long amount of time 

and reproduce successfully, and infection seems to have little effect on population 

size and structure.136  

Official culling, beginning in 1975, was carried out through gassing setts.137 Levels of 

hydrogen cyanide were considered too low to cull badgers humanely in their setts 

and gassing was discontinued in 1982 in favour of live cage trapping and shooting. 

A “clean ring strategy” was operated, whereby badgers were trapped and examined. 

Trapping would be extended until only uninfected groups were found.138 The ease 

with which badgers were located, trapped, and killed, combined with their lack of 

economic value, made them a “convenient scapegoat.”139 

The assumption that Single Intradermal Comparative Cervical Tuberculin (SICCT) 

test results gave a true picture of disease status led to the inference that where 
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infected cattle had been removed, the source of infection must lie somewhere else. 

This assumption persisted through much of the research conducted in the 1970s 

and 80s, despite the limitations of the test being recognised as far back as 1972.140 

One limitation is that, although the SICCT has very good specificity, more than 99%, 

it has low sensitivity, with estimates ranging from 55-91%.141 Specificity is the 

proportion of truly uninfected individuals in the screened population identified as 

uninfected, or negative. Sensitivity is the proportion of truly infected individuals 

identified as infected, or positive. A sensitivity of 80% means that 20% of infected 

cattle would be missed by the test. 

Since the 1980s, there have been significant changes in management practices in 

the cattle industry, with cattle breeding, production systems, and growth in herd size 

encapsulated by a philosophy focused on maximising production efficiency.142 There 

may also be human activities contributing to the spread of bovine TB. Research has 

found, for example, that “[a]ll aspects of hunting with hounds pose significant 

biosecurity risks to livestock farmers,” as the hunt and its followers fail to follow 

basic biosecurity advice. The risk of transmission between farms is exacerbated by 

the number of people, horses, and hounds involved and the large distances covered 

each day.143 It has also been found that bovine TB can survive outside of animal 

hosts in soil, meaning that the countryside itself may act as a “reservoir.”144 

Although several studies have established the epidemiological links between 

badgers and cattle, the extent of transmission is still uncertain.145 Although the first 

direct estimate of the direction and extent of transmission between cattle and 

badgers suggested that transmission was up to ten times higher from badgers to 

cattle than vice versa, a subsequent study in Cumbria estimated that cattle to 
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badger transmission was at least an order of magnitude higher than badger to 

cattle.146 The direction of transmission may vary between sampling area, although 

badger to cattle transmission would appear to be more frequent. What is consistent 

is that transmission within species is much more common than transmission 

between species.147 

 

2.6.2: The Scientific Basis 

The continued debate regarding whether badgers were to blame for spreading 

bovine TB, and whether gassing was inhumane, led to the first scientific review, 

Badgers, Cattle and Tuberculosis, conducted by Lord Zuckerman in 1979. This 

review identified badgers as a likely source of bovine TB and recommended 

continued gassing. The findings of this review immediately attracted criticism and 

were considered merely to confirm the preferred policy. It was disputed whether the 

review had proven transmission, whether it constituted scientifically acceptable 

findings, and whether the advocated solution of returning to gassing would in fact 

increase the number of infections.148  

In a subsequent review led by Professor Dunnet, it was recommended that “some 

form of badger control” continue as an “interim strategy” until sufficient data and a 

live diagnostic test for badgers were available.149 Following this, culling was 

restricted to areas where bovine TB incidents in farms had occurred and badgers 

were suspected to be the primary cause of transmission, with this “interim strategy” 
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lasting from 1987 to 1997. Over 20,000 badgers were killed between 1975 and 

1997.150 

In response to a resurgence of bovine TB, and with further control efforts proving 

ineffective, the Government appointed Professor Bourne to chair the Independent 

Scientific Group (ISG), to design and conduct a trial beginning in 1998.151 When 

people refer to “the science” of badger culling, they generally mean the data 

provided by this Randomised Badger Culling Trial (RBCT),152 carried out in areas 

that experienced the highest rates of bovine TB to test the effectiveness of proactive 

culling versus reactive culling. The RBCT ran until 2006 at a cost of more than £53 

million and the lives of over 11,000 badgers,153 ultimately concluding that, whilst 

some reduction in bovine TB was observed, “badger culling cannot meaningfully 

contribute to the control of cattle TB in Britain.”154 

The Badger Trust had in 1998 campaigned against the trial, attempting to stop the 

research and critiquing the validity of the science. Once the ISG had delivered its 

final report, they praised the “sound science” that showed culling did not work.155 

Whereas the National Farmers’ Union (NFU), an influential body representing British 

farmers, had initially welcomed the trial, believing that it would provide evidence that 

supported culling, they reversed their position and began criticising the ISG once it 

reached the conclusion that culling was too risky and expensive to be practically or 

economically viable.156 Actors on both sides have subsequently drawn on different 

experts and interpretations of the research findings to support their arguments. 

When the Chief Scientific Adviser to the Government, Sir David King, came to 

review the evidence of the RBCT in 2007, he concluded that culling could 

significantly contribute to controlling bovine TB in areas of high and persistent 
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incidence, if carried out alongside an effective cattle control programme.157 This 

disagreement may stem from the different ways the parties approached the 

evidence. The ISG scientists based their conclusions on reasons that were a mix of 

the scientific, economic, and practical. In contrast, King did not engage with 

extraneous matters, holding that scientific evidence could only establish that if 

badgers were effectively culled the disease would be reduced.158  

 

2.6.2.1: Science and Policymaking 

To some extent it is unsurprising that there have been several reviews. These 

reviews have taken place within the wider context of a tradition in British 

policymaking whereby the public, sceptical of Government and ambitious politicians 

in particular, have required reviews to provide expert knowledge to justify decision-

making, and for particular policies to be accepted as legitimate expert knowledge 

must itself be regarded as legitimate.159 Optimal conditions for policymaking can be 

achieved through gathering as much information as possible and attempting to 

predict consequences to reduce the unpredictability of the results of a decision.160  

DEFRA, and its predecessor MAFF, have overseen a series of serious outbreaks 

and scandals, with Bovine Spongiform Encephalopathy (BSE) and Foot and Mouth 

disease being notable examples. Their record of evidence-based policymaking in 

relation to nonhuman health and disease control therefore arguably “reads as a 

litany of mismanagement and policy disasters.”161 In trying to comprehend these 

failings, academic commentators have focused on the policymaking process in 

these departments, and in particular how policy problems are framed, with the 

potential for interference from pressure groups.162 The expectation is that “good” 
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policymaking flows from one stage to the next, such stages generally including the 

identification of a problem, consideration of available options, and implementation.163 

The work of DEFRA officials involves dealing with specific, technical cases and 

devising solutions to problems with a significant scientific component. The 

fundamental problems for officials are deciding how to combine politics with science, 

translate abstract theories into effective implementation of policy, and the 

appropriate way to act in challenging circumstances.164 Wilkinson found frustration 

among scientists regarding the way in which their advice would seem to be taken 

out of their hands and “swept up” in a system that could dilute, modify, or ignore 

their recommendations.165 This suggests that they considered themselves as merely 

part of an early stage in the policymaking process. 

Any decision taken by DEFRA when it finds itself at a crossroads in relation to a 

sensitive topic such as bovine TB leaves them liable to criticism from any parties 

who feel that their interests have not been properly considered. However, where 

regulators are required to act quickly and decisively to prevent environmental harm, 

their ability to make swift decisions may be hampered by the need for public 

participation.166  

Regarding bovine TB, no decision can be claimed to be based on incontrovertible 

evidence due to the conflicting opinions of scientists and veterinary experts.167 An 

argument may be made in favour of a precautionary approach, in that where science 

is marked by significant uncertainty there is the potential for severe, irreversible 

harm if the wrong course is chosen.168 There is the question of whether one should 

err on the side of caution through killing badgers to protect cattle, or through 

protecting badgers to avoid severe, irreversible harm to the population. This 

argument assumes that protecting cattle necessarily involves lethal control of 

badgers. 
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Where there is an absence of expert consensus, arguments not based on evidence 

but instead relying on appeals to emotion, based on particular values or conceptions 

of nonhumans, may have greater influence.169 Generally, it has been held that a bias 

towards those we are closest to is created by our feelings, as opposed to 

recognising instances of injustice irrespective of their proximity.170 However, whilst 

emotions may not be an infallible moral guide, they may be all that we have to refer 

to in certain instances. Instead of removing feelings from our moral considerations, it 

may be more appropriate to think more deeply about the ways in which our 

emotions may be socially manipulated.171  

 

2.6.2.2: Bovine TB Narratives 

Alan: I wouldn’t do that Michael, even if she was a badger. 

Michael: Got to control them, man, you know they’ve got TB. 

Alan: Yeah, well so had the Brontë sisters. I wouldn’t hit them with 
a shovel no matter how bad the books were.  

I’m Alan Partridge, Series 2, Episode 3: Brave Alan 

 

Cassidy has provided an overview of social scientific literature in relation to bovine 

TB that has developed alongside the growing body of research addressing the 

ecology, epidemiology, and economics of the problem.172 Issues that have been 

researched include contradictions of evidence and policy,173 the role of scientific 

knowledge,174 and farming and veterinary perspectives in relation to bovine TB.175 

There are a standard stock of narratives in relation to bovine TB and its causation, 

tending to be based on accusation and vilification. Naylor et al found a “victim vs. 
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culprit dualistic framing” evident in their analysis of ways in which the media portrays 

different actors,176 with blame, and how different groups allocate blame, the focus. 

Badgers, farmers, cattle, and the Government were each portrayed as both victim 

and culprit by different sections of the media. The “victim-culprit paradox” was 

emphasised using euphemistic or emotive language in describing the death of cattle 

and badgers. For example, cattle would be “lost” or “needlessly slaughtered,” whilst, 

depending on the stance of the author, badgers would either “need to be removed” 

or be subject to emotive terms such as “extermination” or “pay[ing] the ultimate 

price.”177  

Farming news sources centred the significant distress caused to farming 

communities. Cattle were generally translated into economic representations and 

discussed as financial values, denying their intrinsic worth beyond their economic 

value. This allowed their economic representation to be translated into a total sum 

spent, providing a measure of the seriousness of the problem and the Government 

response. Cattle were thus enrolled in the conflict merely as statistics in relation to 

numbers killed and compensation paid.178  

Moral judgments and accusations were made and targeted at various actors and 

levels within the “network” of bovine TB.179 In reports where badgers were portrayed 

as victims, the Government often became the culprit, with blame for the continued 

spread of the disease placed on mismanagement of the situation and poorly drafted 

policy.180 This framing of victims and culprits was further complicated by the role of 

farmers, often portrayed as victims but also sometimes blamed for the spread of 

bovine TB through modern farming practices and intensification.181 What is clear 
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from the victim/culprit framing is that controversies surrounding the control of bovine 

TB have increasingly been fuelled by emotive discourse and the polarising 

representations of particular stakeholders. 

Farmers have claimed not to be “anti-badger,” and have frequently stated that they 

like badgers but there must be a “balance of nature.”182 Maye et al found that 

farmers did not consider the problem to lie with individual badgers, but with the 

population, with attitudes towards culling badgers not simply resting on their role in 

the transmission of bovine TB.183 Farmers were found to have a more nuanced and 

spatial manner, rather than merely regarding them as a problem in all areas. They 

distinguished between “dirty” and “clean” badgers, the infected being contrasted with 

healthy badgers.184 The flexibility of this discourse and the ways in which different 

conceptions could be strategically used to fit changing audiences and contexts is 

demonstrated by the way in which concern for the suffering of infected badgers has 

been included as part of the rhetoric supporting the cull.185 There is an argument as 

to who is acting most humanely: those who oppose culling, or farmers who only 

want to shoot diseased badgers to prevent a slow, agonising death. 

 

2.6.2.3: Inglorious Badgers: The Myth of the “Rogue Badger” 

Contemporary debates around the status of badgers can be interpreted as a 

continuation of longstanding uncertainty regarding their position in the British cultural 

imagination.186 As described earlier, throughout folklore, poetry, and literature, the 

badger has been portrayed as either good or bad.187 The “good” badger is useful, 

consuming rodents and insects, thus providing a benefit to farmers. They are also 

regarded anthropomorphically as having virtues such as bravery and strength, as 

well as particularly English characteristics such as grumpiness and stubbornness. 
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They represent a romantic association with an idealised rural English character, 

possessing a fierce moral independence and ancient connection to the land.188 

By contrast, descriptions of the “bad,” or “rogue,” badger correlate with language 

used about nonhumans that come into conflict with humans and are categorised as 

“pests” or “vermin.”189 This badger is blamed for damaging fields and fences through 

their burrowing, interfering with fox hunting by providing a place for foxes to hide, 

destroying crops, and most recently spreading bovine TB. This has created enemies 

for the badger among the rural economy.190 The debate over culling badgers to 

control bovine TB has been greatly influenced by such imagery, as the myth of the 

rogue badger has seen a resurgence, with the actions of a “deviant or antisocial 

badger” being used as a basis for intervention.191 

The dualistic good/bad framing of badgers invites consideration of how space is to 

be properly occupied by humans and nonhumans. The good badger is a symbol of 

the British countryside and consequently occupies nonhuman, “natural” spaces. The 

bad badger is conversely an intruder into human space, causing disruption. The role 

of “pest” is inherently ambiguous, and species may move from a positive to negative 

framing and vice versa depending on context.192 Although farmers consider badgers 

an important species and pleasant when viewed from a distance, their role is quickly 

transformed into pestilential intruder when the badger strays into human or 

agricultural spaces and thereby creates a perceived threat.193  

 

2.6.3: Labour and Coalition Government Policy 

During the 2001 Foot and Mouth outbreak, the State Veterinary Service was unable 

to deliver the testing required for bovine TB for over a year. For the NFU, the top 

priority was to as quickly as possible restore the farming industry, as the slaughter 

policy had meant that many farmers had lost much of their herds and faced 
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economic ruin.194 Pressure was put on then Prime Minister Tony Blair and then 

Agriculture Minister Nick Brown to override the concerns of the Chief Veterinarian 

and allow for the 750,000 cattle slaughtered to be rapidly restocked through markets 

with poor biosecurity. This included many from southwest England and resulted in a 

significant increase in incidence of TB within the UK herd,195 described by Dyer as 

“industrial pollution of wildlife on an unprecedented scale” and “probably the most 

catastrophic decision concerning the control of bovine TB in 30 years.”196 

Hilary Benn, at the time Secretary of State for DEFRA under a Labour Government, 

found the evidence of the ISG most persuasive and in July 2008 announced to 

Parliament his decision not to proceed with culling.197 However, the 2010 general 

election resulted in a coalition Government between the Conservative and Liberal 

Democrat parties. This coalition announced its intention to include badger culling as 

part of a programme of control measures following a consultation in September of 

that year. The replacement of the short-lived Labour bovine TB policy by a policy 

involving culling using a “free-shooting” method was highly controversial and 

contributed to an increase in public attention and polarisation of the debate, 

although it was in part supported by a detailed re-analysis of the data provided by 

the RBCT. Professor Sir Ian Boyd, Chief Scientist Advisor to DEFRA since 2012, 

supported the view that it was necessary to reduce the population density of 

badgers, being part of the disease cycle in cattle, but also argued that culling was 

not an end-in-itself policy option, and that it was not the role of scientists to develop 

Government policy.198  

The underlying science had not changed in any appreciable way, nor had any new 

alternatives such as a vaccine become available, and this change in policy was 

introduced despite increasingly vocal opposition from the public and of a group of 

independent scientists, the same scientists who ran the RBCT. It was suggested 

that the new Government was more concerned with the opinions of the NFU,199 and 
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that the issue had become increasingly politically partisan, with the political left 

generally opposed to culling and the right lobbying in its favour. Differences between 

positions in the debate have continued to widen and levels of hostility expressed 

between opponents have only increased.200  

 

2.6.4: Pilot Culls 

In July 2011, DEFRA set out several measures as part of their programme for 

eradicating bovine TB, including a proposal to pilot controlled shooting as a method 

of controlling badgers in areas of high bovine TB incidence.201 Pilot culls, intended to 

test assumptions about the effectiveness, humaneness, and safety of the intended 

method, began in west Somerset and west Gloucestershire in 2013. The architects 

of the pilots were the NFU, who oversaw the formation of companies created to run 

the operation with support from DEFRA. Based on data from the RBCT, the culling 

companies had a target of removing 70% of the badger population in the licenced 

areas in six weeks, whilst in terms of humaneness the Government set a target that 

less than 5% of badgers should take more than five minutes to die.202 The 70% 

target had been calculated to avoid the perturbation effect, whereby surviving 

badgers move around and establish new social groups, thus risking the spread of 

bovine TB. If too many badgers were killed, there would be a risk of local 

extinctions. It later emerged that only around one quarter of badgers had been killed 

by controlled shooting, the method the pilot scheme had been set up to test.203 The 

Independent Expert Panel (IEP) responsible for monitoring the pilots reported that 

they met neither the efficacy nor the humaneness criteria the Government had 

set.204  

In October 2013, Owen Paterson MP, then the Secretary of State, defended the 

culling policy. Where shooters had failed to kill the number of badgers that the 

Government had set as a measure of success, the targets had been revised down, 
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and the cull had been extended amid confusion regarding the size of the badger 

population. The Minister was accused of “moving the goalposts on all fronts,” to 

which Paterson replied that it was the badgers who were moving the goalposts.205 

These shortcomings led the Government to postpone its planned 2014 rollout 

across additional areas where there was a high incidence of bovine TB. However, it 

was thought necessary to continue the culls in Somerset and Gloucestershire,206 

albeit without the supervision of the IEP, leading to one of the judicial review 

challenges discussed in Chapter Four. 

 

2.6.5: The Godfray Report 

The ongoing controversy led the Government to announce another review in 2018 

as part of an inquiry into its eradication strategy.207 The terms of reference for the 

review were to reflect on progress being made, to consider how to take the strategy 

to the next phase, and to advise on what further actions might be prioritised to 

ensure progress was maintained towards the target of achieving officially free status 

for England by 2038.208 However, the exclusion of culling from the scope of the 

review disappointed some experts, who considered culling to be the most 

controversial and least evidence-led element.209 A spokesperson for DEFRA later 

confirmed explicitly that the review would consider the badger cull but denied that 

this was a U-turn.  

The resulting Godfray Report held that any decision whether to cull badgers had to 

be informed by evidence that provided important information in relation to likely 

outcomes. However, final decisions would have to take the irreconcilable views of 

different stakeholders into account and consequently it would be inevitable that 

judgments would need to be made by Ministers. Progress towards eliminating the 

disease would be slower and more difficult if a decision was made not to cull and 

non-lethal interventions proved less effective. Moving from lethal to non-lethal 
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control of bovine TB in badgers was considered highly desirable, although it would 

be important to maintain flexibility in policy over control of the risk of transmission 

from badgers to be able to respond to the changing evidence base.210 

Control efforts were also severely hampered by frequent trading of cattle and poor 

biosecurity on farms, and the Report stated that: “it is wrong, we believe, to over-

emphasise the role of wildlife and so avoid the need for the industry to take 

measures that have in the short-term negative financial consequences.”211 Badgers 

were merely a small part of a complex, multi-faceted disease control issue.212 The 

Government, however, had proceeded from its initial responses under a blinkered 

assumption that badgers were the problem, and hence had to be the focus of any 

solution.213 This approach had meant that vital research and investment into other 

options, such as enhanced cattle testing and badger vaccination, had not received 

the desired attention. Although the Government has often claimed that it must use 

“all the tools in the toolbox,” McCulloch and Reiss have argued that this metaphor 

could be extended to highlight that the skilled craftsperson will only use tools that 

are suited to the task at hand, and a blunt hammer will often be ill-suited for a 

complex and delicate job.214 

A response was published by the Government in March 2020, indicating a potential 

shift in their attitude toward badgers in that policy would move towards a disease 

control programme focused principally on vaccination and an end to most culling by 

the mid to late 2020s. It restated the Government position that widespread badger 

culling could not continue indefinitely and that there must be a transition to non-

lethal methods, with the option for culling retained in specific circumstances when 

and where it is “necessary.” However, the Badger Trust continued to brand 
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responses received from DEFRA as “meaningless,” nothing more than the “same 

old, same old” platitudes and soundbites.215 

In 2022, a new, independent, analysis of Government surveillance data on the 

incidence and prevalence of bovine TB between 2009 and 2020 published in 

Veterinary Record showed that mass culling of badgers was not effective in 

eradicating the disease in cattle.216 This study concluded that incidences of bovine 

TB reduction were due to cattle measures implemented before the cull began or 

during the culling period. Analysis of ten county areas considered to be High Risk 

Areas showed that in nine of these counties bovine TB peaked in cattle then began 

to fall before the badger cull was implemented. The broad conclusions of the Downs 

research,217 relied on by DEFRA as justification for continued culling, were also 

dismissed by this study. The Badger Trust stated that it was worrying that the data 

for this study had come from the records of DEFRA, meaning that they had 

published these figures but had continued to use culling as a key strategy in dealing 

with bovine TB.218 

The Government responded by criticising this study as well as the “widespread, 

misleading media coverage about the impact of badger culling.” It was claimed that 

experienced scientists from the Animal and Plant Health Authority (APHA), an 

executive agency of DEFRA, had reviewed the report and found its analysis to be 

scientifically flawed. The Chief Veterinary Officer, Christine Middlemiss, and Chief 

Scientific Adviser, Gideon Henderson, also published a letter in Veterinary Record 

rebutting the claims of the report.219 

A spokesperson for DEFRA said that the research had been produced by anti-cull 

activists to fit a campaign agenda and the data had been manipulated to make it 

impossible to see the actual effects of badger culling on reducing the rates of bovine 

TB. Professor James Wood, an independent expert in infectious diseases at the 
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University of Cambridge, said that, although the authors of the study had rightly 

focused on the cyclical nature of bovine TB statistics, because they compared 

counties that had variable but sometimes substantial unculled areas this was 

therefore not a direct evaluation of culling impact, and not particularly insightful.220 

The “significant methodological flaws” were that Langton and colleagues had 

combined data for areas where culling had started that year with areas that had a 

longer history of culling. It was claimed that this was inappropriate because it was 

known that it took time for the impact of badger culling on cattle outbreaks to 

appear, typically two years. Including “newly culled land” in the total culled area 

therefore masked trends in herd breakdown incidence such as the statistically 

significant decreases that had been observed previously in areas where culling had 

been carried out for several years. It was further claimed that group-level 

correlations such as the statement that the peak of bovine TB incidence did not 

coincide with the year the first cull started in a given county were open to inferential 

errors through failing to account for confounding variables.221 Middlemiss and 

Henderson, later admitted that they had used incorrect data in their rebuttal.222 

 

2.6.6: Don’t Shoot the Messenger: Vaccination Projects 

Vaccination contributes to controlling disease through reducing the numbers of 

susceptible or infectious individuals in a population. The number of new infections is 

thereby reduced. If badgers are a significant source of infection, then reducing the 

incidence of bovine TB in badgers should result in fewer new livestock infections. 

However, there remains a significant knowledge gap regarding the actual impact of 

badger vaccination on incidence of cattle TB. Data regarding whether large-scale 

badger vaccination can play a role in reducing bovine TB in cattle would be available 

if policy decisions had not been made in 2010 to stop six trial vaccination areas.223 

A variety of NGOs have participated in badger vaccination, alongside several larger-

scale Government operations. Increasing interest in badger vaccination by Voluntary 
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and Community Sector (VCS) groups led DEFRA to launch the Badger Edge 

Vaccination Scheme (BEVS) in 2014, providing funds to subsidise vaccination costs 

in the bovine TB Edge Area in England. This was intended to help create a 

“protected badger population” between the Low Risk Area, with low incidence of 

bovine TB in cattle, and the High Risk Area, where a relatively large proportion of 

cattle herds were infected. Successful projects were provided with part funding by 

this scheme, including free training and ongoing advice and support from 

Government staff, the loaning of equipment such as traps, and supplies of 

vaccine.224 

In July 2020, approval was given to field trials of a cattle vaccine for bovine TB, 

expected to begin in England and Wales to accelerate the deployment of a cattle 

vaccine by 2025. Previously, it had not been possible to vaccinate cattle because 

tests for the disease were not able to differentiate between those vaccinated and 

those with bovine TB. APHA announced trials of the BCG vaccine, based on a 

vaccine originally developed for human TB, which had been shown to provide 

protection for cattle.225 The SICCT test could be replaced by the new Detecting 

Infected among Vaccinated Animal (DIVA) test that was expected to be more 

sensitive to infection rather than vaccination and to provide more robust results.226 

Organisations on both sides met the announcement that culling would be phased 

out to be replaced by vaccination with anger and frustration. Whilst wildlife 

organisations sought an immediate end to culling rather than it being phased out, 

farming organisations worried that it would no longer be possible to control bovine 

TB in their herds. The BVA welcomed progress on new measures such as a viable 

vaccine but urged DEFRA to be cautious. Enormous effort had been put into 

controlling bovine TB and it was essential that any next steps were based on 

evidence before “proven tools” such as culling were phased out.227 The NFU 

criticised the measures, stating that they went against evidence demonstrating 

badger culling to be an effective measure alongside other controls. Farmers 
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accused the Government of playing politics with a disease whilst ignoring scientific 

evidence, branding them “just an urban elite thinking they know better.”228 

The BVA believed that behavioural science should be central to bovine TB policy, 

supporting the approach of informing, advising, and incentivising to empower vets 

and farmers to deploy available tools and increase the uptake of good biosecurity 

practices. The take-up of vaccination by the farming industry had been limited, with 

delivery of badger vaccination mostly undertaken by third sector organisations and 

volunteers who were also mainly active campaigners against badger culling.229  

Benton et al concluded that non-Government-led badger vaccination was practically 

feasible and could potentially contribute to controlling bovine TB in badgers. Their 

suggestions for initiatives to enable further uptake of badger vaccination included an 

empirical demonstration of the impact of badger vaccination on levels of disease in 

cattle, increased availability of financial support, and working closely with vets and 

farmers to disseminate the available evidence and increase confidence in 

vaccination.230 

A lack of investment in alternatives to culling made it unsurprising that there was 

initial resistance and scepticism regarding the move towards badger vaccination. 

Given that DEFRA policy had for some time indicated that vaccination was regarded 

as an exit strategy from culling, it was unfortunate that DEFRA had not previously 

invested more in vaccination trials, leaving farmers feeling that pursuing badger and 

cattle vaccinations was irresponsible and could cause further spread of bovine 

TB.231  

Farmers have often emphasised their view that vaccination alone fails to address 

the problem as they saw it of maintaining a natural balance in the badger 

population.232 Through dialogue with key stakeholders, Benton et al have addressed 

some of the key knowledge gaps regarding the practical aspects of vaccine 
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deployment and explored the motivations of individuals and groups participating in 

vaccination projects.233 They also concluded that the current scale of badger 

vaccination was limited and identified several barriers to expansion, such as 

demotivation of volunteers caused by the expansion of badger culling across 

England. Vaccinating badgers would be futile if they were subsequently shot.234 

 

2.6.7: Welsh Government Policy 

Since the completion of the RBCT, the devolution of agricultural policy in Wales, 

Scotland, and Northern Ireland has produced at least six different bovine TB policies 

across the UK, developed on largely the same evidence base.235 Wales has an 

enviable record of controlling bovine TB in cattle without killing badgers, and the 

trend year on year has been down. Incidence of TB in cattle declined sharply in 

Wales following the introduction of a strengthened testing regime for cattle, and 

through using targeted, evidence-based cattle testing measures and cattle trading 

restrictions the Welsh Government has been more successful than England in 

reducing bovine TB in cattle.236 

In 2021, the Welsh First Minister, Mark Drakeford, set out a clear plan for 

addressing bovine TB that did not blame badgers and stated that the culling of 

badgers to control the spread of bovine TB in cattle would be forbidden in Wales. 

Drakeford acknowledged the disputed science underlying the cull, stating that for 

every statistic that may be quoted a counter statistic could be found. He continued 

that for a serious debate to happen it was necessary for farmers to recognise that 

culling of badgers would not happen, and that they should instead concentrate on 

discussing the actions that could be taken.237 

 
233 Clare H. Benton, Jess Phoenix, Freya A. P. Smith, Andrew Robertson, Robbie A. 
McDonald, Gavin Wilson, and Richard J. Delahay, ‘Badger vaccination in England: Progress, 
operational effectiveness and participant motivations’ (2020) People and Nature 1-15, 3 
234 Clare H. Benton, Jess Phoenix, Freya A. P. Smith, Andrew Robertson, Robbie A. 
McDonald, Gavin Wilson, and Richard J. Delahay, ‘Badger vaccination in England: Progress, 
operational effectiveness and participant motivations’ (2020) People and Nature 1-15, 11 
235 Angela Cassidy, ‘‘Big Science’ in the field: experimenting with badgers and bovine TB, 
1995-2015’ (2015) 37(3) History and Philosophy of the Life Sciences 305-325, 318 
236 Badger Trust, Culling Badgers: Veterinary Debate (April 2017): 
https://www.badgertrust.org.uk/culling-badgers-veterinary-
debate?utm_campaign=b348a340-573b-4a06-949d-
41db66dfc422&utm_source=so&utm_medium=mail&cid=75583e57-77a2-4a09-a8d7-
0d020ea879a1 
237 Badger Trust, Wales shows the way on bTB as First Minister leaves cull option behind to 
focus on cattle (18th June 2021): https://www.badgertrust.org.uk/post/wales-shows-the-way-
on-btb-as-first-minister-leaves-cull-option-behind-to-focus-on-cattle?postId=6ad505d3-0c7b-
460f-a2e4-a31ceddfe217 
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This decision angered some farmers whose herds had been affected by bovine TB. 

Some argued that despite being closed herds and having no nose-to-nose contact 

with other cattle they still went down with bovine TB, which they attributed to the 

presence of badgers. Although cattle in Wales were already subject to testing using 

the tuberculin skin test, both pre- and post-movement, this was understood to miss 

around 20% of infected cows.238  

The Badger Trust expressed serious concerns regarding the lethal control methods 

still in use in Wales. Since 2017, a Test, Vaccinate, and Remove (TVR) scheme had 

been in use on a small number of farms, aiming to identify and remove infected 

badgers only. Freedom of Information data had shown that TVR was killing mostly 

healthy or vaccinated badgers at a significant cost, and the Trust considered it to be 

a “failed and outdated approach to managing bTB in cattle,” unlikely to make an 

effective contribution in controlling the disease.239 In November 2021, it was 

announced that Wales was making cattle measures the focus and would be phasing 

out the use of TVR.240 

 

2.6.8: Public Support 

In February 2022, the Badger Trust highlighted the unpopularity of culling, citing 

polling figures from YouGov demonstrating that support for the badger cull was at 

just 15% in England.241 Questions asked in this national survey of awareness of 

badger protection issues centred on the ongoing badger cull in addition to 

awareness of badger protection laws. 53% of those surveyed were found to oppose 

the cull, whilst 31% did not know. Public opposition had therefore risen as the cull 

progressed, in that in 2014 36% had supported the cull whilst 41% were opposed.242 

 
238 Wales Farmer, Badger cull stonewall provokes farmer fury (30th June 2021): 
https://www.walesfarmer.co.uk/news/pembrokeshire_farmer/19402241.badger-cull-
stonewall-provokes-farmer-fury/ 
239 Badger Trust, Wales shows the way on bTB as First Minister leaves cull option behind to 
focus on cattle (18th June 2021): https://www.badgertrust.org.uk/post/wales-shows-the-way-
on-btb-as-first-minister-leaves-cull-option-behind-to-focus-on-cattle 
240 Badger Trust, Badger Trust welcomes end of selective badger cull in Wales and rethink of 
bTB policy (18th November 2021): https://www.badgertrust.org.uk/post/badger-trust-
welcomes-end-of-selective-badger-cull-in-wales-and-rethink-of-btb-policy 
241 The total sample size was 1,444 adults. Fieldwork was carried out between 2nd and 3rf 
February 2022. The survey was carried out online. The figures were weighted and were 
representative of all adults in England: Badger Trust, ‘Public opposition grows as badger cull 
intensifies and spreads across England’ (16th February 2022): 
https://www.badgertrust.org.uk/post/public-opposition-grows-as-badger-cull-intensifies-and-
spreads-across-england 
242 The 2014 study can be found at: https://yougov.co.uk/topics/politics/articles-
reports/2014/09/11/two-years-badger-cull-remains-unpopular 
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This may be because years of culling have not seen an end to the problem of bovine 

TB and cattle to cattle transmission has been established as responsible for over 

94% of cases. There has therefore been promotion of solutions to the problem of 

bovine TB in cattle such as cattle vaccination, better cattle testing, controls on cattle 

movement, and better biosecurity.243 

In terms of awareness, although 61% were aware of the cull, nearly one third, 32%, 

were not aware. Only 65 of those surveyed thought that they knew a lot about the 

cull. Another possibly worrying statistic was that 17% had heard about but were not 

interested. However, 15% had not heard about it, but were interested to know more. 

Only 36% were aware that the law provides protection for badgers and their setts.244 

 

2.7: Recent Reforms and Proposals 

2.7.1: Office for Environmental Protection 

In February 2017, the House of Lords EU Energy and Environment Sub-Committee 

published the report of its inquiry on Brexit, the environment, and climate change. 

This report found that the European Commission and the Court of Justice of the EU 

played a key role in ensuring that Member States comply with environmental 

legislation, partly due to the deterrent effect of the power held by EU institutions to 

hold Member States to account. The environmental policy of the UK had 

consequently been shaped by this threat. At the time of this inquiry, the stance of 

the Government was that existing mechanisms such as Parliamentary scrutiny, 

elections, and the court system would be sufficient to ensure that environmental law 

would continue to be enforced. However, the Committee disagreed and argued that 

there would need to be an independent domestic enforcement mechanism to 

replace the European Commission.245 

One year after the EU referendum, the then Environment Secretary Michael Gove 

MP promised the creation of a body to “give the environment a voice and hold the 

 
243 Badger Trust, ‘National survey of awareness of badger issues released’ (23rd February 
2022): https://www.badgertrust.org.uk/post/national-survey-of-awareness-of-badger-issues-
released 
244 Badger Trust, ‘National survey of awareness of badger issues released’ (23rd February 
2022): https://www.badgertrust.org.uk/post/national-survey-of-awareness-of-badger-issues-
released 
245 Lord Robin Teverson, Green Alliance blog, The government must not be allowed to mark 
its own homework on environmental standards (4th March 2019): 
https://greenallianceblog.org.uk/2019/03/04/the-government-must-not-be-allowed-to-mark-
its-own-homework-on-environmental-standards/ 
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powerful to account.”246 One of the main purposes of the Environment Bill, which 

eventually became the Environment Act 2021, was the establishment of the Office 

for Environmental Protection (OEP). This Bill had been introduced by the 

Government to “enhance and protect our natural environment by making sure that 

we leave the environment in a better state than we inherited it,” whilst also ensuring 

that future Governments would continue to do so.247 

 

2.7.1.1: Powers of the OEP 

The OEP was to be a powerful new independent regulator intended to hold the 

Government to account through running its own independent investigations and 

enforcing environmental law, including, if necessary, through the courts. The OEP is 

authorised to carry out investigations, produce reports, issue information and 

decision notices, and apply for environmental review, or for judicial or statutory 

review.248 The principal objective of the OEP in exercising its functions is to 

contribute to environmental protection and the improvement of the natural 

environment,249 scrutinising all Government policy to ensure that the environment is 

at the heart of policymaking.250  

Subject to certain exceptions, if a person believes that a public authority has failed 

to comply with environmental law, they may make a complaint to the OEP under 

section 32 of the 2021 Act.251 However, the OEP does not have to wait for a 

complaint to be made, as it can carry out an investigation if it possesses information 

 
246 The Guardian, Ministers face showdowns on post-Brexit green bill weeks before Cop26 
(4th September 2021): https://www.theguardian.com/environment/2021/sep/04/ministers-
face-showdowns-on-post-brexit-green-bill-weeks-before-cop26 
247 GOV.UK, Blog: Defra in the media: New Office for Environmental Protection will ensure 
governments maintain green credentials, Defra Press Office (16th October 2019): 
https://deframedia.blog.gov.uk/2019/10/16/new-office-for-environmental-protection-will-
ensure-governments-maintain-green-credentials/ 
248 The scrutiny and advice functions of the OEP are set out in sections 28-30 of the 
Environment Act 2021, and the enforcement functions are set out in sections 31-41 
(Accessed 19th December 2021): 
https://www.legislation.gov.uk/ukpga/2021/30/contents/enacted 
249 Section 23(1), Environment Act 2021 (as of 19th December 2021) 
250 GOV.UK, Blog: Defra in the media: New Office for Environmental Protection will ensure 
governments maintain green credentials, Defra Press Office (16th October 2019): 
https://deframedia.blog.gov.uk/2019/10/16/new-office-for-environmental-protection-will-
ensure-governments-maintain-green-credentials/ 
251 A complaint cannot be made under this section by a person whose functions include 
functions of a public nature, and a complaint cannot be made about a public authority if the 
authority operates an internal complaints procedure under which the complaint could be 
considered, and that procedure has not been exhausted. There are also time limits to 
bringing a complaint, although these may be waived where the OEP considers that there are 
exceptional reasons to do so. 
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that indicates that a public authority may have failed to comply with environmental 

law, and that this would be a serious failure.252 

The OEP must litigate strategically, focusing on urgent, serious, or systemic 

breaches of the law, as section 23(7) of the 2021 Act stipulates that the OEP, when 

considering its enforcement policy, must have regard to the particular importance of 

prioritising cases that it considers may have national implications. It is also important 

to prioritise cases that relate to recurring or ongoing conduct, conduct that the OEP 

considers has caused or may cause serious damage to the natural environment or 

human health, or that may raise a point of environmental law of public importance. 

 

2.7.1.2: Independence of the OEP 

The Secretary of State may under section 25 of the 2021 Act issue guidance to the 

OEP on its enforcement policy, and although there is a backstop in that section 

25(4) provides that this guidance must be laid before Parliament and published, the 

OEP must still “have regard to” this guidance. Concerns were raised that the OEP 

would not have the necessary independence to hold the Government to account, in 

that it gave the appearance of the Government being “seen to mark its own 

homework,”253 and it has been suggested that the OEP would not have the 

necessary “teeth” to uphold environmental protections and regulations.254 

The Government has argued that the remit of the OEP is unprecedented, being 

empowered to take enforcement action against public authorities, including local 

authorities, central Government departments, and regulators. For this reason, the 

Government has maintained that a guidance power is necessary, as whilst the OEP 

must be independent and impartial, it cannot be unaccountable. This guidance 

power could not be used to intervene or direct the OEP in decision-making 

 
252 Section 33(2), Environment Bill (Accessed 19th December 2021): 
https://www.legislation.gov.uk/ukpga/2021/30/contents/enacted 
253 Lord Robin Teverson, Green Alliance blog, The government must not be allowed to mark 
its own homework on environmental standards (4th March 2019): 
https://greenallianceblog.org.uk/2019/03/04/the-government-must-not-be-allowed-to-mark-
its-own-homework-on-environmental-standards/ 
254 GOV.UK, Blog: Defra in the media: New Office for Environmental Protection will ensure 
governments maintain green credentials, Defra Press Office (16th October 2019): 
https://deframedia.blog.gov.uk/2019/10/16/new-office-for-environmental-protection-will-
ensure-governments-maintain-green-credentials/ 
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regarding specific cases, and there must be Parliamentary scrutiny of any draft 

guidance.255 

To provide financial certainty, the Government committed to provide an indicative 

five-year budget that would be ringfenced in each spending review period. The 

future OEP budget would be based on evidence, with the OEP required to provide 

an annual assessment in its statement of accounts as to whether it has received 

sufficient sums to carry out its functions, to be laid before Parliament.256 The fact 

that the environment appears to be no longer a political footnote suggests that 

budgets and resource availability for agencies such as Natural England will improve, 

as sufficient resources will be essential in delivering the 25-Year Environment Plan 

proposed by the Government. 

 

2.7.2: Action Plan for Animal Welfare 

The UK Government published its first “Action Plan for Animal Welfare” in May 

2021, recognising certain nonhumans as sentient and introducing increased legal 

protections for domesticated, farmed, and wild nonhumans. The exit from the EU 

was described as an opportunity to introduce measures to “revolutionise” the 

treatment of nonhumans in the UK, reinforcing the position of the UK as a “global 

champion of animal rights.”257 However, if, as stated in the Foreword to the Action 

Plan by Secretary of State George Eustice MP, “[t]he way we treat animals reflects 

our values and the kind of people we are,” we should be concerned about what is 

reflected in the way that badgers are treated.258 

Whilst any improvement is to be welcomed, whether the intention to “introduce 

tangible, enduring change which elevates the way we treat animals to the next level” 

can be achieved through this Action Plan may be questioned. These are bold 

promises, holding great potential, but there must still be caution in relation to such 

 
255 HC Deb, 7th September 2021, cWS, Environment Bill – Establishment of the Office for 
Environmental Protection: Department for Environment, Food and Rural Affairs written 
statement (7th September 2021): https://www.theyworkforyou.com/wms/?id=2021-09-
07.hcws265.h 
256 HC Deb, 7th September 2021, cWS, Environment Bill – Establishment of the Office for 
Environmental Protection: Department for Environment, Food and Rural Affairs written 
statement (7th September 2021): https://www.theyworkforyou.com/wms/?id=2021-09-
07.hcws265.h 
257 Gov.uk, Press release: UK to lead the way on animal welfare through flagship new Action 
Plan (12th May 2021): https://www.gov.uk/government/news/uk-to-lead-the-way-on-animal-
welfare-through-flagship-new-action-plan 
258 Gov.uk, Policy paper: Action Plan for Animal Welfare (Published 12th May 2021): 
https://www.gov.uk/government/publications/action-plan-for-animal-welfare 
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promises being “watered down” in their implementation and the ambitious aims must 

be met with equally strong legal protections. The charity Animal Aid has described 

the Action Plan as a “missed opportunity,” highlighting that in many areas where 

substantial legislation could mean something there have instead been “watered-

down intentions.”259 Introducing new laws allows the Government to position itself as 

tough on crime and sensitive to welfare issues without addressing more 

controversial conflicts or underlying societal causes.  

Although it is said to be a key government priority that all nonhuman animals are 

given the care, protection, and respect they deserve, this commitment is not readily 

apparent in the treatment of badgers. Whilst the Action Plan was silent regarding the 

killing of badgers and the risk that badgers may be made locally extinct, the 

Government separately announced its most recent road map for the eradication of 

bovine TB. The badger cull may also have been addressed indirectly, in that the 

Action Plan did provide for the promotion of better biosecurity and diagnostic testing 

on farms to improve the health and welfare of farmed nonhumans. The Badger Trust 

criticised the Government approach that seemed to suggest nonhuman welfare and 

sentience matter “unless the animal is a badger.”260 

As part of the Action Plan, the Animal Welfare (Sentience) Bill would recognise that 

nonhumans can feel pain and suffering and included the creation of an Animal 

Sentience Committee. This Committee would be part of ensuring that all 

Government departments consider impacts on the welfare of sentient nonhumans 

when developing policy. Although the intention is to hold Government ministers to 

account for the way in which nonhuman sentience is considered when making policy 

decisions, the phrasing of “reporting on” decisions suggests that the Committee will 

lack serious enforcement powers. The relevance of the recognition of sentience and 

the interaction between these bodies and the proposals in this thesis will be 

discussed further in Chapter Seven. 

 

2.8: Conclusion  

In this Chapter I have discussed the legislative framework that aims to provide 

protection for wildlife, and specifically for badgers. The issues identified in relation to 

 
259 Animal Aid, Comparison of Defra ‘Action Plan for Animal Welfare’ and Animal Aid’s asks 
(4th June 2021): https://www.animalaid.org.uk/defra-action-plan/ 
260 Badger Trust, Government’s ‘Action Plan for Animal Welfare’ fails to factor in badgers 
(13th May 2021): https://www.badgertrust.org.uk/post/government-s-action-plan-for-animal-
welfare-fails-to-factor-in-badgers?postId=35732906-71ee-47f2-b2e2-24bd103a853c 
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application of this legislation have been highlighted to explain why, despite having 

one of the highest levels of protection, badgers remain one of the most persecuted 

species. Issues with licensing as well as inadequate definitions have been 

highlighted as impediments to adequate protection.  

I have also described how badgers have become entangled with the problem of 

bovine TB and various scientific reviews that have been used to inform Government 

policy. From their early categorisation as vermin, through to the emergence of the 

“good badger” and the development of early welfare movements, social attitudes 

have gradually changed and practices such as digging and baiting of badgers 

became marginalised and then criminalised.261  

The uncertainty in the scientific evidence base, and the way this has allowed 

emotive discourses to influence policymaking, was also explored. It may be that 

these problems stem from a far more fundamental cause, based in the way that the 

legal system and wider society view nonhumans, and developments such as the 

Action Plan and recognition of sentience make small improvements whilst generally 

maintaining the status quo. The next Chapter will continue to build on this by 

providing a literature review in relation to theories of personhood, nonhuman 

property rights, and equitable self-ownership, providing a basis for the argument that 

we require a new way of thinking to counter the way that badgers have become 

demonised through their success in adapting to live alongside humans. 

 

 

 

 

 

 

 

 

 
261 Angela Cassidy, ‘Vermin, Victims and Disease: UK Framings of Badgers In and Beyond 
the Bovine TB Controversy’ (2012) 52(2) Sociologia Ruralis 192-214, 208 
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Chapter Three: Property, Personhood, and Equitable Self-Ownership 

‘So Merlyn sent you to me,’ said the badger, ‘to finish your 
education. Well, I can only teach you two things – to dig, and love 
your home. These are the true ends of philosophy.’ 

T. H. White, The Once and Future King 

 

3.1: Introduction 

In the previous Chapter, I discussed legislative provisions implemented to provide 

protection for badgers, and in doing so highlighted several issues identified in 

relation to the practical application of this legislation. In this Chapter, I discuss the 

theoretical principles underpinning the current paradigm of welfare legislation to 

explain why it cannot provide proper protection without a significant change in 

thinking. I will also explore alternative approaches that promote the extension of 

legal personhood to nonhumans. Central to this is the question of whether legal 

personhood is necessary for the liberation of nonhumans, or whether meaningful 

protection against exploitation can be granted through more incremental welfarist 

measures. 

Property principles are promising because they exist only as artificial concepts, 

meaning that they have the potential to evolve to reflect changing societal attitudes 

and to allow conceptions of ownership to be modified to provide justice for 

competing moral demands.1 I will consider the extent to which there are signs of the 

principles I discuss in current legislation and whether there is potential to develop 

such principles further within the current framework. Legislative provision of 

protection for setts arguably means that to a limited extent badgers do already have 

a form of property rights, suggesting a basis for the extension of such rights.  

I discuss the concept of equitable self-ownership, an approach that would allow 

wildlife to retain a legally recognised status as the holder of equitable title, in turn 

allowing them to be recognised as possessing a legal personality with interests that 

must be properly considered when humans act in ways that infringe those interests.2 

 
1 John Hadley, ‘Nonhuman Animal Property: Reconciling Environmentalism and Animal 
Rights’ (2005) 36(3) Journal of Social Philosophy 305-315, 311 
2 David S. Favre, ‘Wildlife Jurisprudence’ (2010) 25 Journal of Environmental Law and 
Litigation 459-510, 470 
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There must be a corresponding holder of the legal title to represent the equitable 

interests when conflicts occur.3 

I therefore go on to consider the specific “speaking for the other” problem at the core 

of nonhuman rights, and the various issues associated with providing a “voice” for 

those unable to represent their own interests. This Chapter will conclude with 

consideration of various existing models for representing similarly “voiceless” groups 

that may potentially be applied analogously to representing nonhumans. 

My literature review involved carrying out searches via the Northumbria University 

Library Search, which includes access to a wide range of reputable books and 

journals on electronic legal databases. Using selected key words such as “equitable 

self-ownership” that were relevant to my research, I could be confident that I had 

assessed a sufficiently comprehensive picture of the literature. I also found it useful 

to follow up on relevant references cited in articles, and to subscribe to numerous 

mailing lists to keep up to date on the latest research. To monitor discussion of the 

cull I set up an email alert for mentions in Parliament,4 subscribed to relevant 

mailing lists, and regularly attended conferences and other similar events.  

 

3.2: Legal Personhood 

The legal system currently lacks the required nuance to do justice to the place that 

nonhumans occupy in our moral universe, arising from the fundamental duality of 

the broad categories of persons and things. Nonhumans have been described as 

“stuck between” these categories, as they may not be adequately placed in either, 

being more than things but not quite persons.5 Personhood proceedings do not 

adequately challenge this dichotomy,6 and it is therefore necessary to revise either 

the approach to personhood or the conceptual division that exists between persons 

and things.7 

 
3 John Hadley, ‘Nonhuman Animal Property: Reconciling Environmentalism and Animal 
Rights’ (2005) 36(3) Journal of Social Philosophy 305-315, 307 
4 This was set up on the Parliamentary monitoring website They Work For You: 
https://www.theyworkforyou.com/ 
5 Kristin Andrews et al, Chimpanzee Rights: The Philosophers’ Brief (2019, Oxon: 
Routledge), 104 
6 Maneesha Deckha, Animals as Legal Beings: Contesting Anthropocentric Legal Orders 
(2021, Toronto: University of Toronto Press), 94 
7 Tomasz Pietrzykowski, ‘The Idea of Non-Personal Subjects of Law’ (2017): 
https://www.researchgate.net/publication/315603248 1-25, 10 
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Representing possibly the most prominent example of the personhood approach, 

the Nonhuman Rights Project has sought to elevate a particular trait, practical 

autonomy, as the threshold criterion for legal personhood and moral worth. Such 

logic measures nonhumans by the standard of what dominant humans have long 

considered to be important, meaning that such projects do not pose a threat to the 

anthropocentric legal order.8 Nonhumans who appear radically different will not 

benefit from this kind of initiative, as their level of difference from the normalised 

autonomous, rational subject cannot be accommodated.9  

Inevitably, a “hierarchy of worthiness” is created through the use of the similarity 

argument, based on how closely a particular species approximates human 

characteristics.10 This raises the question of why nonhumans should have to 

measure up to the standards that humans set for their interests to count and for 

them to be free of the injustices that humans inflict upon them.11 From a holistic 

perspective, such an approach is illogical, because drawing a dividing line between 

those worthy of protection and those who are not based on traits such as practical 

autonomy risks excluding a significant number of species whose existence is 

inextricably intertwined with those on the other side of the line.12 

The use of the similarity argument to restructure society and end the exploitation of 

nonhumans is at best arduous in the amount of work required to prove that 

nonhumans are sufficiently similar for justice to require that their interests must be 

protected.13 Most of society still regards humans as physically and mentally distinct 

from other animals, with those nonhumans who are able to surmount the 

biologically-based social and legal divisions being those bestowed the status of 

“honorary human.”14 As much as various legal strategies may attempt to downplay 

 
8 Maneesha Deckha, ‘Critical Animal Studies and Animal Law’ (2012) 18(2) Animal Law 207-
236, 232 
9 Maneesha Deckha, ‘Critical Animal Studies and Animal Law’ (2012) 18(2) Animal Law 207-
236, 233 
10 Taimie L. Bryant, ‘Similarity or Difference as a Basis for Justice: Must Animals be like 
Humans to be Legally Protected from Humans?’ (2007) 70 Law and Contemporary Problems 
207-254, 215 
11 Catharine A. Mackinnon, ‘Of Mice and Men: A Feminist Fragment on Animal Rights’ in 
Animal Rights: Current Debates and New Directions, Cass R. Sunstein and Martha C. 
Nussbaum (eds.) (2004, Oxford: Oxford University Press), 267 
12 Taimie L. Bryant, ‘Animals Unmodified: Defining Animals/Defining Human Obligations to 
Animals’ (2006) 1 University of Chicago Legal Forum 137-194, 166 
13 Taimie L. Bryant, ‘Similarity or Difference as a Basis for Justice: Must Animals be like 
Humans to be Legally Protected from Humans?’ (2007) 70 Law and Contemporary Problems 
207-254, 216 
14 Maneesha Deckha, ‘Critical Animal Studies and Animal Law’ (2012) 18(2) Animal Law 
207-236, 231 
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differences in the hope that nonhumans will be humanised, there are genuine 

differences between species as well as between individual members of species.15  

What is required is that each being is treated in a way that respects the nature of 

that being with regard to what is known about both the nature of that species and 

the characteristics of a particular, unique individual.16 Under this approach, it is 

possible to respond to vulnerability that has been caused by different capacities 

such as self-awareness, sentience, and consciousness without also privileging 

cognitive complexity or saying that some beings are more important due to their 

proximity to paradigmatic humans.17 

Some theorists have described the focus on legal personhood as an “academic 

exercise” serving only to distract from the immediate need to work on legal reform 

improving the lives of nonhumans.18  Advocates should not focus on the qualities of 

nonhumans that may qualify them for inclusion in the moral community, but instead 

consistently highlight oppressive and exploitative acts and define them as such. 

They must seek to change those assumptions and acts that are incompatible with a 

proper respect for others, as reducing oppression and violence requires a focus on 

the oppressive and violent conduct itself, instead of debating who is worthy of legal 

consideration among those who are being oppressed and treated violently.19 

Despite many years of research, judges and governments have not yet been fully 

persuaded that even the species with which we share the closest evolutionary 

relationships are worthy of legal personhood, meaning that it is unlikely that the 

same could be achieved for other species such as badgers any time soon.20 

 

3.3: Property Status 

‘It’s not as simple as that. It’s not a black and white issue. There are 
so many shades of grey.’ 

 
15 Reed Elizabeth Loder, ‘Animal Dignity’ (2016) 23 Animal Law 1-64, 63 
16 Jennifer Everett, ‘Environmental Ethics, Animal Welfarism, and the Problem of Predation: 
A Bambi Lover’s Respect For Nature’ (2001) 6(1) Ethics & the Environment 42-67, 54 
17 Maneesha Deckha, Animals as Legal Beings: Contesting Anthropocentric Legal Orders 
(2021, Toronto: University of Toronto Press), 151 
18 Katie Sykes ‘Human Drama, Animal Trials: What the Medieval Animal Trials Can Teach 
Us about Justice for Animals’ [2011] 17.2 Animal Law, 276 
19 Taimie L. Bryant, ‘Animals Unmodified: Defining Animals/Defining Human Obligations to 
Animals’ (2006) 1 University of Chicago Legal Forum 137-194, 162 
20 Taimie L. Bryant, ‘Similarity or Difference as a Basis for Justice: Must Animals be like 
Humans to be Legally Protected from Humans?’ (2007) 70 Law and Contemporary Problems 
207-254, 216 
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‘Nope.’ 

‘Pardon?’ 

‘There’s no greys, only white that’s got grubby. I’m surprised you 
don’t know that. And sin, young man, is when you treat people as 
things. Including yourself. That’s what sin is.’ 

‘It’s a lot more complicated than that-‘ 

‘No. It ain’t. When people say things are a lot more complicated than 
that, they means they’re getting worried that they won’t like the truth. 
People as things, that’s where it starts.’ 

‘Oh, I’m sure there are worse crimes-‘ 

‘But they starts with thinking about people as things…’ 

Terry Pratchett, Carpe Jugulum 

 

Any legal category for nonhumans must make allowance for practical matters arising 

in relation to coexistence with humans. Important considerations include the 

allocation of responsibility and decisional authority with respect to nonhumans, 

matters readily provided for by property law, making property a superficially 

attractive classification. However, the appropriate legal classification for nonhumans 

should be sensitive to characteristics that cause tension, such as sentience and the 

capacity for purposive, self-directed behaviours.21 

Francione has maintained that as long as nonhumans are considered to have the 

status of property, there can be no meaningful balance between the interests of 

humans and nonhumans.22 Even if we treat nonhumans well and protect their 

interests, as property they remain second-class beings, dependent on our patronage 

for the protection of their interests. Retaining the language and terminology of 

property is also problematic because of the negative connotations of “ownership.” 

Whilst such terminology may remind humans of the obligations that they have 

towards nonhumans for which they have a legal responsibility, pre-existing 

meanings and associations may only serve to create further confusion.23  

 
21 Anna Wotherspoon, ‘Unravelling incoherence: utilizing property theory to challenge the 
classification of animals as chattels’ (2021) 46(2) Journal of Legal Philosophy 81-119, 118 
22 Gary L Francione, ‘Animals – Property or Persons?’ in in Animal Rights: Current Debates 
and New Directions, Cass R. Sunstein and Martha C. Nussbaum (eds.) (2005, Oxford: 
Oxford University Press), 124 
23 Richard L Cupp, ‘Animals as More Than 'Mere Things,' but Still Property: A Call for 
Continuing Evolution of the Animal Welfare Paradigm’ (2016) 84 (4) University of Cincinnati 
Law Review, 1040 
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A focus on the need for “human legal accountability for responsible treatment of 

nonhumans,”24 reflects the belief that better treatment can be achieved through 

improving enforcement, imposing harsher sentences, and developing regulations 

that maintain acceptable standards of basic welfare. Garner has described how the 

indirect duty view is politically valuable, as it is humans who raise concerns in 

relation to the treatment of nonhumans and who may introduce or reject measures 

for the improvement of such treatment.25  

However, it is now widely accepted that humans have direct duties towards 

nonhumans and that their capacity to suffer means that they are capable of being 

harmed directly, meaning that adopting an indirect duty approach to nonhuman 

ethics may represent a backward step. Relying on humans engaging in “thoughtful 

treatment” is problematic because the welfarist position allows that humans may be 

morally justified in their use or treatment of nonhumans, provided that such use is 

“necessary,” and that consequent suffering is kept to the minimum possible.  

Where advocacy rests explicitly on human interests and only implicitly on the 

interests of nonhumans, such advocacy reinforces social norms of nonhuman 

protection less directly and fully than advocacy that explicitly holds nonhumans to be 

the intended beneficiaries.26 If nonhumans are not the consciously intended 

beneficiaries, then the developments of which they are the unintended beneficiaries 

may not necessarily be helpful in laying the groundwork for further advances.27 A 

strategy based upon indirect duties would not ensure that the most grievous 

injustices are removed and may delay the acceptance of other theories that centre 

on awarding rights to nonhumans.28  

For Bryant, the issue is not that we have failed to acknowledge that nonhumans 

have a certain degree of moral standing; rather, it is that because we assign lesser 

moral standing to nonhumans, we may override that moral standing when 

 
24 Richard L Cupp, ’Focusing on Human Responsibility rather than Legal Personhood for 
Nonhuman Animals’ [2016] 33.3 Pace Environmental Law Review, 517 
25 Robert Garner, A Theory of Justice for Animals (2013, Oxford: Oxford University Press) 
26 Taimie L. Bryant, ‘Similarity or Difference as a Basis for Justice: Must Animals be like 
Humans to be Legally Protected from Humans?’ (2007) 70 Law and Contemporary Problems 
207-254, 243 
27 Taimie L. Bryant, ‘Similarity or Difference as a Basis for Justice: Must Animals be like 
Humans to be Legally Protected from Humans?’ (2007) 70 Law and Contemporary Problems 
207-254, 246 
28 Robert Garner, A Theory of Justice for Animals (2013, Oxford: Oxford University Press), 
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nonhuman interests conflict with human interests.29 It is undoubtedly true that it will 

be difficult to achieve a meaningful balance where nonhumans are owned by the 

humans whose interests they conflict with. Many practices used in intensive farming 

support the idea that owned nonhumans have no moral status and are treated as 

mere commodities, for example crowding nonhumans into small areas and causing 

great discomfort to minimise costs. Market value is increased at the expense of 

welfare, with “spent” dairy cows routinely slaughtered where they have no market 

value.30  

However, Cochrane has argued that this does not make it evident that 

commodification is inherent within ownership, and the rights to possess, use, 

manage, derive income from, and buy and sell a being can be enjoyed without 

treating that being merely in terms of market value.31 Although it can be argued that 

legislation does not go far enough and does not meet all the obligations we owe to 

sentient beings, and much more can and should be done to consider more seriously 

the moral status of nonhumans, it is possible that there is nothing inherent within the 

ownership concept precludes doing so.  

Cochrane has identified two important aspects of ownership, the first of which is that 

ownership does not convey the single right of absolute, executive control. It refers 

instead to a set of relations or incidents that will vary in different contexts. Secondly, 

whilst a relational view of ownership does fragment the term, it does not fully 

disaggregate it. This corresponds with the “bundle of rights” metaphor, dominant in 

property theory, whereby property is understood as consisting of potentially 

separable legal relations between individuals and society. Such relations define 

rights of control, use, access, commodification, and other partial interests.32  

 

 
29 Taimie L. Bryant, ‘Sacrificing the Sacrifice of Animals: Legal Personhood for Animals, the 
Status of Animals as Property, and the Presumed Primacy of Humans’ (2008) 39 Rutgers 
Law Journal 247-330, 282 
30 According to Compassion in World Farming, “Dairy cows are bred specifically to produce 
large quantities of milk. Dairy cows are required to give birth to one calf annually in order to 
produce milk for 10 months of the year. They are usually artificially inseminated within three 
months of giving birth. Dairy cows can often only produce very high milk yields for an 
average of 3 years, after which they are slaughtered and the meat is normally used for beef.” 
(Accessed 24th December 2021): https://www.ciwf.org.uk/farm-animals/cows/dairy-cows/ 
31 Alasdair Cochrane, ‘Ownership and Justice for Animals’ (2009) 21(4) Utilitas 424-442, 429 
32 Levi Van Sant, Dean Hardy, and Bryan Nuse, ‘Conserving what? Conservation easements 
and environmental justice in the coastal US South’ (2021) 14(1) Human Geography 31-44, 
34 
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3.3.1: He Ain’t Heavy, He’s My Badger: Can Badgers Be Property? 

Whether badgers could be considered property within the meaning of the Criminal 

Damage Act (CDA) 1971 was discussed in the case of Cresswell and Currie v 

DPP,33 finding in that context that badgers could not be property. In the years since 

this case was decided, there has been increasing recognition that nonhumans are 

more than mere property, reflected for example in proposals to increase sentences 

for pet theft.34 Discussion of the extent to which the courts have been willing to 

consider wild-living nonhumans, and in particular badgers, to be property is 

important as it demonstrates that such a significant change would have to come 

from Parliament and not the courts.  

In Cresswell and Currie, decided in 2006 and therefore before the implementation of 

the culling policy, it was acknowledged by Lord Justice Keene that the link between 

the presence of badgers in an area and the spread of bovine TB had already for 

some time been the subject of controversy.35 The appellants “sincerely and 

passionately” believed that badgers were not responsible for the problem of bovine 

TB in cattle, and that culling badgers was unnecessary.36 Whilst this case discussed 

property specifically in the context of the CDA 1971, it is worth discussing for its 

consideration of the ways in which wildlife may become property. There was no 

dispute that the appellants had intentionally destroyed badger traps placed on 

farmland by DEFRA officers, resulting in charges of criminal damage under section 

1(1) of the CDA 1971. This case was concerned with whether the appellants had a 

defence under that Act.37  

At the time of the acts that were alleged to constitute criminal damage, the badgers 

the appellants sought to protect were not in the traps set for them, nor were they 

approaching the traps.38 The Crown Court held that the lawful excuse defence was 

not available for two reasons. Firstly, because badgers could not be classed as 

“property” within the meaning of the CDA 1971, and secondly because they were 

 
33 [2006] EWHC 3379 (Admin) 
34 For example, through the addition of a “dog abduction” offence to the Kept Animals Bill, 
taking into account “the emotional distress caused to both the owner and the dog” when 
sentencing pet thieves: https://www.gov.uk/government/news/new-offence-to-tackle-dog-
theft-moves-step-closer 
35 [2006] EWHC 3379 (Admin) [1] 
36 [2006] EWHC 3379 (Admin) [1] 
37 Section 5 of the CDA 1971 provides a lawful excuse where property is destroyed to protect 
property belonging to the offender or another. At the time of the offence the offender must 
believe that the property is in immediate need of protection and that the means of protection 
adopted is reasonable regarding all the circumstances. If the belief is honestly held it is 
immaterial whether the belief is justified. 
38 [2006] EWHC 3379 (Admin) [34] 
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not “property belonging to himself or another.”39 This meant that protection of the 

badgers could not be used as a defence for destroying the traps.40  

Keene LJ stated that the Crown Court was correct to hold that it must be possible “to 

identify with some degree of precision which animal, or animals, are in the course of 

being reduced into possession.”41 In the present case, this could not be done as the 

evidence did not show whether the badgers ultimately caught had already visited the 

trap. It could not be identified which badgers were in the course of being reduced 

into possession until the badgers were in the process of entering a set trap. It was 

therefore held that these badgers could not be regarded as “property” within the 

meaning of section 10.42 A requirement that specific badgers be identified may 

impose an unreasonable burden that hinders their protection, in comparison with a 

simple requirement that the presence of badgers in an area is shown to justify their 

protection. 

 

3.3.2: Common Law Property Rights 

During this case, there was reference to the account of the common law regarding 

proprietary rights and interests in nonhumans as found in Halsbury's Laws of 

England. Broadly speaking, it is a question of law whether a nonhuman is 

considered domestic or wild. It was common ground that the badgers were wild. The 

common law further states that once a wild nonhuman is killed or dies, absolute 

property in the dead nonhuman will vest in the owner of the land, or, where relevant 

sporting or shooting rights have been granted, in the owner of those rights. Whilst 

they are alive, there is no absolute property in the nonhuman, although there may 

be a qualified property in certain circumstances.43 

The first of these circumstances is a qualified property per industriam. This is where 

wild nonhumans become the property of a person who tames, takes, or reclaims 

them until they regain their natural liberty and do not have an intention to return. A 

 
39 In section 10(2) of the CDA 1971, “property” is defined as property of a tangible nature, 
real or personal, and includes wild creatures that have been tamed or are ordinarily kept in 
captivity. It also includes wild creatures or their carcasses only if they have been reduced 
into possession that has not been lost or abandoned, or they are in the course of being 
reduced into possession. The concept of belonging to a person is covered by section 10(2). 
Property is to be treated for the purposes of this Act as belonging to a person who has 
custody or control of it, has any proprietary right or interest, or has a charge on it. 
40 [2006] EWHC 3379 (Admin) [6] 
41 [2006] EWHC 3379 (Admin) [13] 
42 [2006] EWHC 3379 (Admin) [13] 
43 [2006] EWHC 3379 (Admin) [38] 
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second qualified property is known as ratione impotentiae et loci. The owner of the 

land will have a qualified property in the young of nonhumans born on the land until 

they are able to leave. The final type is ratione soli and ratione privilegii. Under this 

qualified property, the owner of land who has retained the exclusive right to hunt, 

take, and kill wild nonhumans on their land has a qualified property in them whilst 

they are there. If the owner of land grants the right to hunt, take, or kill to another 

then the grantee has a qualified property.44 Mr Justice Walker did not consider that 

in the present case badgers would fall within those qualified property rights.45 

These common law rules were similarly discussed in Borwick Development 

Solutions Limited v Clear Water Fisheries Limited,46 a case concerning the nature 

and extent of proprietary rights in relation to fish. One significant aspect of this case 

is that Sir Timothy Lloyd held that it was not open to the court to alter the long-

established classification of nonhumans to regard certain fish as domitae naturae, or 

domesticated nonhumans. Regardless of individual characteristics, propensity, and 

circumstances, all fish had to continue to be treated as nonhumans ferae naturae, 

wild nonhumans, as a matter of law, and any change to this would have to be made 

through legislation.47 Lord Justice Peter Jackson agreed that the judge was correct 

not to extend the classification of nonhumans beyond domesticated and wild 

nonhumans and create a third classification of captive wild nonhumans that may be 

subject to absolute ownership.48  

The obvious implication of this is that any significant development in the property 

status of nonhumans is unlikely to come from the courts and would instead require 

legislative change. Arguably, a precedent that badgers could be considered property 

would in such cases provide some protection, in that it would provide a lawful 

excuse for humans who destroy traps intended to cause harm to badgers. This 

would, however, be dependent upon who the badgers, as property, belong to. If the 

badgers were the property of DEFRA, then under current policy there would be little 

to prevent the badgers being culled. Likewise, if the badgers were the property of 

the landowner, the badgers would still be vulnerable depending on the attitude of the 

landowner towards culling. 

 

 
44 [2006] EWHC 3379 (Admin) [38] 
45 [2006] EWHC 3379 (Admin) [39] 
46 [2020] EWCA Civ 578 
47 [2020] EWCA Civ 578 [12] 
48 [2020] EWCA Civ 578 [65] 
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3.4: Nonhuman Rights  

A broader definition of legal rights, focusing on the presence of interests, may be 

necessary to better understand the presence of wildlife such as badgers in the legal 

system. A being can be said to hold a legal right where an authoritative body is 

prepared to give some amount of review to actions that can be argued to be 

inconsistent with that right. Although existing welfare laws are not framed in the 

language of rights, and do not explicitly codify any rights, they do impose on people 

legal duties that are designed to protect nonhumans. These duties demand that 

there is behaviour beneficial to nonhuman welfare, leading some commentators to 

contend that correlative claim rights are consequently conferred upon nonhumans 

as the beneficiaries of such duties.49  

 

3.4.1: Existing Rights of Nature 

In the context of the EU legal order, Epstein and Schoukens have used a Hohfeldian 

conception of legal rights as the correlatives of legal obligations to argue that the 

legal obligations owed to nature under existing environmental laws mean that nature 

does have legal rights, even though rights of nature have not been explicitly 

recognised.50 Although the UK is no longer a member of the EU, similar 

observations can be made about the considerations underlying such obligations in 

relation to the provisions retained in English law. 

Positive obligations to protect aspects of the environment, as well as negative 

obligations to refrain from harming those aspects, are imposed by EU environmental 

laws.51 Accordingly, these legal rights may provide a legal basis for Member States 

and EU courts to develop rights of nature through interpretation and adjudication. 

Epstein and Schoukens further claim that the EU courts have at times implicitly 

treated these existing rights as rights when protective laws have been strictly 

interpreted without regard to economic or utilitarian considerations. Their final 

argument is that the role of legal guardians of these rights-bearing natural entities is 

 
49 Saskia Stucki, ‘Towards a Theory of Legal Animal Rights: Simple and Fundamental 
Rights’ (2020) 40(3) Oxford Journal of Legal Studies 533-560, 544 
50 Yaffa Epstein and Hendrik Schoukens, ‘A positivist approach to rights of nature in the 
European Union’ (2021) 12(2) Journal of Human Rights and the Environment 205–227, 207 
51 Such as: air under Directive 2008/50/EC of the European Parliament and of the Council on 
ambient air quality and cleaner air for Europe [2008] OJ L 152; water under Directive 
2000/60/EC of the European Parliament and of the Council establishing a framework for 
Community action in the field of water policy [2000] OJ L 327; and habitats and species 
under Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna 
and flora [1992] OJ L 206. 
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fulfilled by environmental NGOs when they enforce EU environmental law by 

representing the rights of nature in court.52 

The argument put forward by Epstein and Schoukens is based on a positivist view of 

rights, seeking to identify rights that already exist within the EU order, although they 

concede that the value of rights lies partly in their normative force. There is implicit 

acknowledgement of the intrinsic value of nonhumans when people talk about 

obligations as rights held by them. Talking about the rights of nonhumans in 

litigation provides courts with opportunities to do the same, meaning that there is 

potential to improve protection for nonhumans through introducing rights into legal 

discourse.53 

 

3.4.2: Are These Truly Legal Rights? 

The Protection of Badgers Act 1992 arguably provides badgers with legal rights, for 

example, not to be killed, injured, or taken and not to be cruelly ill-treated, in addition 

to protection of their setts. The issue is the extent to which the legal and moral 

status of badgers allows this protection to be lessened. Where a particular species 

is designated as undesirable in a particular space, humans entitle themselves to 

manage the population of that species, and the decision to cull badgers to control 

bovine TB is just one example of this. The focus on how a species should be killed 

ignores the question of whether they should be killed in the first place, and there is a 

risk that relevant ethical questions will be reduced to a matter of whether a person 

has merely complied with legal obligations.54 

Welfare legislation arguably provides for a limited mechanism of legal rights within 

the boundaries of the perspective of nonhumans as property,55 with this broader 

definition of legal rights making it apparent that wildlife currently has a modest 

presence in the legal system. However, there are substantive reasons to question 

whether the type of rights extracted from welfare laws are truly rights, in that they 

are weak and fail to afford the normative protection usually associated with legal 

rights.  

 
52 Yaffa Epstein and Hendrik Schoukens, ‘A positivist approach to rights of nature in the 
European Union’ (2021) 12(2) Journal of Human Rights and the Environment 205–227, 207 
53 Yaffa Epstein and Hendrik Schoukens, ‘A positivist approach to rights of nature in the 
European Union’ (2021) 12(2) Journal of Human Rights and the Environment 205–227, 208 
54 Jonathan L. Clark, ‘Uncharismatic Invasives’ (2015) 6 Environmental Humanities 29-52, 48 
55 Angus Nurse, ‘Beyond the property debate: animal welfare as a public good’ (2016) 19(2) 
Contemporary Justice Review 174-187, 183 
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Classifying the existing protections of nonhumans as rights may conflict with the 

commonly held view that legal rights have a special normative force because they 

protect interests of special importance. This special importance has resulted in 

rights being described as “trumps” and “protective fences” or “shields.” Individuals 

and their important interests are given a particularly robust legal protection by rights 

against competing collective or individual interests.56 Current welfare rights provide 

a weaker form of legal protection because they are easily overridden, or because 

they only protect interests of secondary importance, such as an interest in being 

killed painlessly, but permit harm to more primary interests, such as the interest in 

not being killed.57 

A valid legal right does not come to exist merely because some theorists claim that it 

exists, but rather must be recognised by an authoritative body such as a court. 

Whilst the existing legal protections of nonhumans may already contain all the 

ingredients that constitute rights, this potential must be actualised through 

authoritative interpretation of those legal rules to constitute nonhuman rights. 

Because courts have mostly avoided doing so thus far, it would be fair to say that in 

practice nonhuman rights are mostly a theoretical possibility and not yet legally 

recognised.58 There is considerable scope for the presence of wildlife interests to be 

expanded and for the weight those interests are given when balanced against 

conflicting human interests to be increased.59  

 

3.4.3: Lethal Control as a Last Resort 

Although it did not concern badger culling, Wild Justice v Natural Resources Wales60 

is relevant to how the law seeks to balance differing interests through authorising 

appropriate authorities to issue licences for the killing or taking of nonhumans, 

where those nonhumans pose a threat and there are no other satisfactory solutions. 

Although it is a criminal offence in the UK to kill, injure, or take wild birds, such birds 

may pose a threat to public health, to other wild birds, or to livestock or crops, and 

 
56 Saskia Stucki, ‘Towards a Theory of Legal Animal Rights: Simple and Fundamental 
Rights’ (2020) 40(3) Oxford Journal of Legal Studies 533-560, 548 
57 Saskia Stucki, ‘Towards a Theory of Legal Animal Rights: Simple and Fundamental 
Rights’ (2020) 40(3) Oxford Journal of Legal Studies 533-560, 549 
58 Saskia Stucki, ‘Towards a Theory of Legal Animal Rights: Simple and Fundamental 
Rights’ (2020) 40(3) Oxford Journal of Legal Studies 533-560, 548 
59 David Favre, 'Wildlife Jurisprudence' (2010) 25 Journal of Environmental Law & Litigation 
459-510, 462 
60 [2021] EWHC 35 (Admin) 
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this creates situations of conflict.61 Whilst Wild Justice accepted that in some 

circumstances it would be necessary to kill or take wild birds, they argued that the 

licences were too broadly worded, unnecessarily allowing the casual killing of large 

numbers of wild birds, and that consequently the licences were unlawful.62 

It was submitted on behalf of Natural Resources Wales (NRW), the appropriate 

authority for Wales that had in 2020 issued the three contested general licences, 

that the licences only authorised action where there was a present risk to the stated 

interests. NRW did not set out detailed conditions in the licences as they claimed 

that it was for the licensee to demonstrate through objective evidence that there was 

a real risk to justify the killing, and that it would in each case be for the criminal 

courts to assess the evidence. It was claimed that it was a matter of judgment for 

NRW to decide what was the appropriate level of detail to set out in the licences.63 

NRW did not dispute that the derogations from prohibiting the killing of wild birds 

were lawful only if properly justified and that the precautionary principle applied. 

NRW further accepted that proper justification in this context required positive 

evidence and that absence of evidence to the contrary would not suffice.64 

The claimants accepted that NRW had properly contemplated issuing the licences 

only where NRW had concluded that non-lethal methods in combination would not 

always prevent the identified harm. It was, however, submitted that the wording of 

the licences as granted changed from the recognition that it may sometimes be 

necessary to use lethal control, to allowing such control as a first, universal solution. 

It was submitted that the focus of each licence should be on whether no other 

satisfactory solution was available to the particular risk at which the licence was 

aimed, rather than to the grant of the licence itself. The licence should be worded so 

that the action would only be authorised if, in the circumstances of that action, there 

would be no satisfactory solution other than lethal control.65 

On behalf of NRW, it was submitted that social, economic, and practical 

considerations would play a part in the broad judgment of whether there was no 

other satisfactory solution.66 HH Judge Jarman QC, sitting as a High Court Judge, 

accepted that ultimately it was a matter for NRW acting rationally on the available 

evidence, and was persuaded that in granting the licences NRW had done so in 

 
61 Wild Justice v Natural Resources Wales [2021] EWHC 35 (Admin) [1] 
62 Wild Justice v Natural Resources Wales [2021] EWHC 35 (Admin) [2] 
63 Wild Justice v Natural Resources Wales [2021] EWHC 35 (Admin) [4] 
64 Wild Justice v Natural Resources Wales [2021] EWHC 35 (Admin) [54] 
65 Wild Justice v Natural Resources Wales [2021] EWHC 35 (Admin) [47] 
66 Wild Justice v Natural Resources Wales [2021] EWHC 35 (Admin) [48] 
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deciding how to approach the requirement to be satisfied that there were no other 

satisfactory solution.67  

HHJ Jarman concluded that, in seeking to challenge the approach of NRW to the 

evidence of risks on the one hand, and whether there were other satisfactory 

solutions to deal with those risks on the other, Wild Justice was essentially 

disagreeing with the weighing up of the evidence conducted by NRW. There was no 

dispute that some of this evidence was complex and challenging, and in respect of 

risk there was some expert and anecdotal evidence, although NRW had recognised 

that some of this was weak, and that further research was required.68 The 

assessment of NRW in respect of other solutions was that the evidence was too 

weak to assess against each of the non-lethal solutions, and that there was no 

quantitative or robust evidence to show that such solutions were effective and 

proportionate to the risk.69 These assessments were a matter for NRW in this 

context. Accepting for present purposes that the precautionary principle applied, 

HHJ Jarman was not persuaded that it had been shown that the judgment of NRW 

on the evidence, either in respect of risk or other satisfactory solutions, was 

irrational.70 

In the most recent Langton judicial review case,71 Natural England as an Interested 

Party provided evidence from Dr Matthew Heydon, the Principal Specialist for 

Species Protection and Wildlife Management at the Directorate of the Chief Scientist 

of Natural England. Dr Heydon explained that Natural England adopted the same 

approach that it adopted to all species licensing when approaching the licensing of 

badger culls, with licences only granted as a last resort, and the preference being 

where possible to encourage avoidance and tolerance of harms from protected 

species. Where that is not realistic, permitted methods for the management of 

wildlife would be encouraged. It was claimed that the possible licensing of lethal 

action is only considered by Natural England where neither of these options is 

available.72 

 

 
67 Wild Justice v Natural Resources Wales [2021] EWHC 35 (Admin) [52] 
68 Wild Justice v Natural Resources Wales [2021] EWHC 35 (Admin) [64] 
69 Wild Justice v Natural Resources Wales [2021] EWHC 35 (Admin) [65] 
70 Wild Justice v Natural Resources Wales [2021] EWHC 35 (Admin) [66] 
71 R (on the application of Thomas Langton) v Secretary of State for Environment, Food and 
Rural Affairs [2021] EWHC 2199 (Admin) 
72 R (on the application of Thomas Langton) v Secretary of State for Environment, Food and 
Rural Affairs [2021] EWHC 2199 (Admin) [59] 
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3.4.4: A Level Playing Field 

Through placing nonhuman welfare rights in the permissive institutional context 

within which they operate and considering the more basic interests that are left 

unprotected, the weak, subsidiary nature of such rights becomes clear. These rights 

may protect particular derivative, secondary interests, but they are based on the 

idea that it is permissible to harm more primary interests, such as the interest in not 

being killed. It may be misleading to phrase such legal protections as rights when 

considered alongside the amount of killing and suffering that is legally permitted.73 

The substantive guarantee of these rights is significantly “eroded by a conspicuously 

low threshold for permissible infringements.”74 Whilst most rights, for both humans 

and nonhumans, are rights whose infringement will only be a violation where it is not 

justified in terms of proportionality and necessity, taking rights seriously requires that 

there are safeguards to ensure that only sufficiently important considerations with 

weight proportionate to the interests at stake are able to override those rights.75 

Strict protection of a species should mean that the human duties owed to that 

species will not be derogated from for reasons of mere economic convenience or for 

any other reasons that are not justified by a thorough examination of the potential 

impacts and the necessity of the proposed harm.76 

Nonhuman interests must be protected in a way that matches the rights of humans 

for there to be any kind of equality in situations of conflict. The balancing process 

that governs conflicts between humans and nonhumans is at present structurally 

predisposed towards prioritising human interests. Fundamental rights support 

human interests, whereas nonhuman interests, if they are at all legally protected, 

are included in the utilitarian calculus as unqualified interests, merely protected by 

simple welfare laws or rights that disappear swiftly in situations of conflict.77  

This structural imbalance may be corrected through equitable self-ownership, 

discussed further below, allowing for equitable consideration of interests free from a 

pre-existing bias in favour of human interests. One consequence of modelling more 

 
73 Saskia Stucki, ‘Towards a Theory of Legal Animal Rights: Simple and Fundamental 
Rights’ (2020) 40(3) Oxford Journal of Legal Studies 533-560, 549 
74 Saskia Stucki, ‘Towards a Theory of Legal Animal Rights: Simple and Fundamental 
Rights’ (2020) 40(3) Oxford Journal of Legal Studies 533-560, 549-550 
75 Saskia Stucki, ‘Towards a Theory of Legal Animal Rights: Simple and Fundamental 
Rights’ (2020) 40(3) Oxford Journal of Legal Studies 533-560, 550 
76 Yaffa Epstein and Hendrik Schoukens, ‘A positivist approach to rights of nature in the 
European Union’ (2021) 12(2) Journal of Human Rights and the Environment 205–227, 216 
77 Saskia Stucki, ‘Towards a Theory of Legal Animal Rights: Simple and Fundamental 
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stringent requirements for justification on established principles in human rights 

adjudication would be a limitation on the kinds of considerations that may constitute 

a legitimate aim to be balanced against fundamental nonhuman rights. The 

balancing process would require a strict analysis of proportionality, including 

elements of necessity,78 precluding many of the low-level justifications currently 

considered to be sufficient, and may in turn result in the decreased infringement of 

fundamental nonhuman rights.79 

Distribution of risks must be treated as an issue of justice between communities, 

and not all types of imposed risk will be just or permissible. In seeking to achieve a 

particular legitimate interest, it must be genuinely necessary and proportional to the 

benefit that is to be gained. Further, both the risk and the resulting benefits must be 

shared equitably, as one group cannot be the sole victims of the imposed risk, and 

where possible society must compensate the victims of any inadvertent harm.80 

Regarding, for example, motorways, humans benefit from roads, but nonhumans do 

not, meaning that overall costs and benefits are not shared fairly.81 

Principles that govern our interactions with other species must account for the fact 

that human policies and actions profoundly affect wild-living nonhumans, for 

example through construction and agriculture. Human communities also rely on 

nonhumans, for example in pollinating crops and controlling “pests.”82 Badgers play 

an important ecological role, for example by dispersing seeds that help plants grow 

and building tunnels that are eventually used by foxes, rabbits, and otters. The 

interests of nonhumans should therefore be incorporated in relation to laws and 

policies that impact their lives and wellbeing.83 

 

3.5: Evidence-Based and Ethical Principles 

If rights were vested individually, there would inevitably be conflict between species, 

as various species have overlapping and sometimes competing needs, and so 
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management of land that may benefit one species could harm another.84 

Appropriate consideration of individual nonhumans as members of a mixed moral 

community could be achieved through establishing baseline duties that are owed to 

both individuals and groups. This would be essential in creating fair relationships 

between humans and the nonhuman world.85 

Favre has articulated the following principles as the basis for a legal perspective that 

acknowledges that wildlife has a living interest and as such imposes ethical duties 

upon humans: 

• Wildlife shall not be unnecessarily harmed, captured, or killed by humans. 

• If humans harm, capture, or kill wildlife then the methods used shall not inflict 

unnecessary pain and suffering. 

• Wildlife shall have a habitat sufficient to support their lives. 

• Wildlife shall be deemed juristic persons, capable of holding equitable 

interests in property. 

• Humans have an affirmative duty to maximize biodiversity, defined as living 

carrying capacity, and the complexities of the ecosystems of the earth.86 

The first principle clearly reflects section 1 of the Protection of Badgers Act 1992 in 

prohibiting the harm, capture, or killing of wildlife. However, one immediately 

apparent issue is the inclusion of the word “unnecessarily” and its implications. What 

is “necessary” has long been a contested concept in animal law jurisprudence, and 

the current welfare paradigm allows for a low threshold regarding what is necessary. 

Further, this is taken from an anthropocentric perspective, meaning that it is 

generally what is necessary for the protection of human interests.  

The second principle acknowledges that some intervention may be needed but 

suffers from the same issue of relying on the concept of “necessary” pain and 

suffering. It appears unlikely that a cull could be delivered on the scale required to 

significantly reduce bovine TB transmission without inflicting pain and suffering on at 

least some of the badgers killed. This may mean that the pain and suffering is 

“necessary,” if it is not a fallacious argument to take for granted that culling itself is 

necessary. Simply implementing these first two principles would be unlikely to 
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produce significant change, as it would be possible for policymakers to continue to 

claim that culling badgers is necessary. A much stronger protective provision for 

badgers would prohibit all pain and suffering, regardless of its perceived necessity, 

yet even an activity such as vaccination that is in the long-term interest of badgers 

may inflict some short-term suffering through the process of trapping.  

The third principle relates more to the issue of nonhuman property rights. The 

existing protection of setts goes some way towards ensuring that badgers have a 

habitat sufficient to support their lives, although the influence of vested interests that 

sought to water down protection as it progressed through Parliament meant that it 

became less comprehensive than initially proposed. Whilst protection of the habitats 

of each individual species should add up to an entire, well-protected ecosystem, 

there is still potential for conflicts between species, and a consequent requirement 

that there is a mechanism for resolution of such conflicts.  

Maximising biodiversity, ensuring the greatest possible variation in the number of 

different species, would mean that no species is allowed to dominate and may 

require some degree of population management by humans where species such as 

badgers are not subject to control by other natural predators. From the perspective 

of ecosystems as a whole, harm to an individual may be “necessary” to preserve the 

overall integrity of the ecosystem. However, others may see this as an unacceptable 

infringement of individual rights. There is a case that some form of intervention with 

wildlife is still necessary to control bovine TB to ensure that measures taken to 

prevent its spread in cattle are not undermined. 

 

3.5.1: Ethical Wildlife Management 

Socio-spatial changes such as the decline of traditional rural industries and urban-

rural migration have resulted in a diversity of views regarding wildlife management 

among rural populations, producing different concepts of the countryside ranging 

from the “paternalistic countryside” in which a dominant economic and social 

function continues to be played by agriculture, to the “preserved countryside” where 

the significance of agriculture has declined and the population mostly consists of 
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people commuting to work in urban settlements.87 Geographical proximity to nature 

is therefore no indication of how the public will feel regarding control of wildlife.88 

Changing societal attitudes and concerns about whether common control measures 

are humane, effective, and based on scientific evidence have led to widespread 

acknowledgement of a need for evidence-based and ethical approaches to 

managing wildlife. In 2015, a workshop comprising twenty experts from industry, 

academia, and NGOs from five continents produced the first set of seven 

international principles for ethical decision-making in wildlife control.89 These 

principles may be structured as a list of seven questions to be asked sequentially 

where decisions regarding conflicts between wildlife and human interests must be 

made, ensuring that the principles have been followed: 

• Can the problem be mitigated by changing human behaviour? 

• Are the harms serious enough to warrant wildlife control? 

• Is the desired outcome clear and achievable, and will it be monitored? 

• Does the proposed method carry the least welfare cost to the fewest 

nonhuman animals? 

• Have community values been considered alongside scientific, technical, and 

practical information? 

• Is the control action art of a long term, systematic management program? 

• Are the decisions warranted by the specifics of the situation, rather than the 

application of negative labels?90 

The third question is particularly relevant, given the Government decision to ignore 

lessons about humaneness and effectiveness learned from the monitoring of the 
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pilot culls by the IEP. Wildlife management measures must have clear, measurable, 

and achievable objectives, monitored and adapted based on lessons learned, and 

there should be reliable evidence that proposed methods can achieve the objectives 

for decisions to manage wildlife to be ethically defensible. Eradicating an unwanted 

population may sometimes fail to achieve intended ecological benefits, whilst culling 

large numbers of nonhumans may prove ineffective in the long term, particularly 

where it is a prolific or mobile species, or where other factors are not addressed.91 

This approach is intended to create a framework that allows for management of 

wildlife to be put on a rational, evidence-based foundation. Decisions should be 

produced that consider all relevant concerns, including needs, benefits, feasibility, 

and costs to both humans and nonhumans. This recognises that human concerns 

are legitimate, but also includes the values of the broader community and the 

concerns of those affected.  

This inclusive approach should help to reduce the opposition and controversy 

associated with control measures, representing a consequentialist approach to 

ethics in that it involves weighing different outcomes. It may therefore be opposed 

by those seeking to base decisions on inherent rights, such as the right of 

nonhumans to live free from human interference, or the right of landowners to 

protect their property at any cost. These principles may be incorporated into 

policymaking, standards and accreditation programs for commercial control 

businesses, and guidelines for research where there is a need to identify methods 

as ethical.92 

 

3.6: Do Not Adjust Your Sett: Nonhuman Property Rights 

Magrat didn’t like cats and hated the idea of mousetraps. She’d 
always felt that it should be possible to come to some sort of 
arrangement with creatures like mice so that all available food was 
rationed in the best interest of all parties. This was a very 
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humanitarian outlook, which is to say that it was not a view shared 
by mice, and therefore her moonlit kitchen was alive. 

Terry Pratchett, Wyrd Sisters 

 

A property rights approach may be more successful than other approaches, in that 

reliance on property law provides a substantial body of precedent supporting the 

expansion of rights. Previous examples include nonhuman entities such as 

corporations and trusts, demonstrating how nonhumans may be co-equal 

participants in our property system. Given that nonhumans are customary users of 

lands, as with badgers and their construction of setts, this expansion is particularly 

applicable.93 

The rights of individuals and species cannot be respected if their ecosystems are 

not protected,94 as nonhumans require natural resources to fulfil their critical basic 

needs, and so an argument may be made that they should be awarded rights over 

natural resources similar to those held by humans.95 Equitable self-ownership would 

allow the self-owned nonhuman to hold equitable interests in other property, to enjoy 

additional expanded property rights, and to have access to tort law principles for the 

protection of their individual interests.96 

One qualification regarding the use of corporations as an example is that 

corporations are created by humans to serve shareholders and operate under a 

long-established standard of maximising shareholder value within legal limits. 

Likewise, when the interests of incapacitated people are represented, the 

representatives operate under a shared humanity. Nonhumans are not human 

creations designed to serve human interests and have their own existence outside 

of the human capacity to imagine, potentially necessitating the imputation of human 

values into the unknowable nonhuman mindset.97 However, our knowledge of other 
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species is sufficient to recognise the ways in which frustration of their basic needs 

impacts upon their welfare.98 

Through the perspective of property rights, some of the practical difficulties of a 

rights approach may be avoided whilst associated partial gains can still be achieved. 

This approach is not to be considered an alternative to welfare or rights, but instead 

a complementary legal strategy involving related objectives. It reflects a middle-

ground approach that represents the high value that society places on nonhumans 

better than existing welfare approaches but avoids particular radical associations of 

rights.99 It does not make it necessary to demonstrate that nonhumans are morally 

or intellectually equivalent to humans, avoiding the problem of convincing judges 

and society that humans and nonhumans are sufficiently similar to extend rights.100 

Such an approach should appeal to a broad range of groups in that it limits changes 

to property law and social norms.101  

 

3.6.1: Bundle of Rights 

Property rights provide an owner with control over land and objects in relation to 

other members of society, and the relationships between multiple owners of property 

are governed by law. There is broad support for the view of property as a “bundle of 

rights,”102 consisting of elements such as ownership, transfer, and third-party rights 

enforcement. An essential “stick” of this bundle concerns the right to exclude others, 

giving control over who can access a resource. 

There can be a right to use without the right to exclude, although by its nature use 

may often involve exclusion. “Use” can mean a purposeful disposition that someone 

may make of something that is capable of being interfered with by others. Under this 

broad conception, continual engagement is not required if there is planning or 

consideration of future engagement. The right to use is not, however, unconstrained. 

In the case of nonhumans, the right to exclude others may be better conceived as a 
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general duty on humans to exclude themselves from the property of nonhumans, 

meaning that exclusion may be alternatively formulated as non-interference.  

Property is malleable, meaning that new rights in property can be conceived or 

existing ones adapted. New sets of rights may be “bundled,” or new objects of 

property rights identified. As social values and needs change, so too may the 

concept of property, defined broadly and abstractly as a “bundle of rights,” 

change.103 It should be anticipated by landowners that understanding of, and 

attitudes towards, particular types of real property will change over time, as 

environmental norms have shifted considerably towards protecting the ecological 

value of habitats. As attitudes change, owners of these kinds of property may be 

expected to change their relationships with the property, and to exercise greater 

responsibilities and ethics oriented around preservation.104 

However, abstract discourse regarding rights to use or exclude, for example, 

appears inconsistent with the physical world of interconnected functioning 

ecosystems. To the extent that the bundle of rights promotes environmental 

responsibility, it is promoted through abstract “duties to society,” and the impersonal, 

often dehumanising, tools of government bureaucracy and regulation. Arnold has 

argued that the “bundle of rights” concept, by contrast, does not typically encourage 

relationships of stewardship between people and nature as inherent in property 

interests, nor does it encourage the development of personal environmental ethics 

among property owners.105 

Arnold has suggested that the various interest holders in property could become so 

entangled that they cannot be effectively unravelled by legal institutions. As interests 

in an object become more complex and intertwined, it becomes more likely that they 

include the kinds of interests that require non-legal resolution through values and 

mechanisms not always well-suited to the legal system. Careful judgments must be 

made about which relationships qualify as legally cognisable property interests.106 

The metaphor of the “web of interests” described by Arnold establishes that we must 

consider wildlife as being integrally connected with, and dependent on, the land that 
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they inhabit. It must be remembered that there is a complex web of groups, 

government entities, landowners, and members of the public who have interests in 

wildlife and their habitats, involving duties and limits as well as rights.107 These limits 

and duties are defined by the relationships that people form with wildlife and the 

land that contains habitats, in addition to being defined by government regulation. 

Holders of interests may find incentives to enhance, rather than merely maintain, the 

health of wildlife and their habitats if we consider conservationists and 

environmental groups, landowners, government officials, and local residents as 

having varying degrees of interdependent interests in wildlife and their habitats. 

These interests may include powers to preserve, control, or use the wildlife in ways 

that are appropriate to environmentally sensitive stewardship.108 

 

3.6.2: Comparing Territoriality  

The Badger simply beamed on him. “That’s exactly what I say,” he 
replied. “There’s no security, or peace and tranquillity, except 
underground. And then, if your ideas get larger and you wanted to 
expand – why, a dig and a scrape and there you are! If you feel your 
house is a bit too big, you stop up a hole or two, and there you are 
again! No builders, no tradesmen, no remarks passed on you by 
fellows looking over your wall, and, above all, no weather.”109  

Kenneth Grahame, The Wind in the Willows 

 

Human property rights may be comparable with territoriality among nonhumans, in 

that both describe the process of individuals establishing, maintaining, and 

defending a particular geographical space. Territory is not, however, the same as 

property unless it is recognised and protected by people and their institutions. Whilst 

organisms may possess resources to the extent that they exercise control and ward 

off intruders, the term “property” is usually used to include anthropocentric norms 

and is supported by some means of enforcement.110  

Although some nonhumans, such as badgers, whose generational occupation of 

setts may span centuries, may have highly regular territories, many wild-living 
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nonhumans will not be attached to a specific place. Donaldson and Kymlicka have 

highlighted that it is one thing to say that nonhumans have property rights in the 

specific territory that is used exclusively by one group,111 but the habitat that all 

animals, including humans, require to survive extends beyond such specific, 

exclusive pieces of territory, and it may be necessary to roam over territories shared 

with many others. Many areas will be simultaneously populated by numerous 

species, in relationships of peaceful co-existence, symbiosis, or predator and prey. 

Generally, nature does not provide for a single group to have exclusive access to, or 

ownership of, a particular territory, and this would lack significance for many 

nonhumans.112  

Bradshaw has stated that the most sensible allocation strategy would be for 

nonhumans to be vested with common property rights operating at ecosystem level. 

Loose ownership interests in a trust managed for the benefits of all nonhumans in a 

shared landscape would be retained by each nonhuman, with participation loosely 

defined based on physical presence in the defined area. Data regarding nonhuman 

populations gathered by wildlife biologists would be sufficient and affordable,113 and 

this option appears even more feasible if voluntary participation in the gathering of 

crowdsourced scientific data by civilians is considered.114 

Nonhumans are fundamentally incapable of understanding the meaning of norms of 

morality, and as such they are not in principle applicable in nature. We cannot enter 

contracts with nonhumans, nor can we appeal to their perceptions of right and 

wrong or sense of justice. Only on the human side of the equation can we have 

capacity to assess fair terms of co-operation between communities and insightfully 

commit to principles and rules of restraint and assistance.115  

In response to the problem that nonhumans do not share human modes of 

language, thinking, and consensus-building, the right of non-interference described 

above may mean that property exists even without an ability to engage in 

contractual exchange, provided that exclusionary boundaries are created and 
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maintained.116 Governance of relationships between humans and nonhumans may 

be significantly benefited if the creation of boundaries and development of 

frameworks similar to property regimes results in the development of new ways of 

interacting with and noticing nonhumans.117 

 

3.6.3: Establishing Boundaries 

Mechanisms for establishing boundaries and means of exclusion are found in 

existing systems for resource management that can be characterised as creating 

property-like regimes.118 The fact that information from scientific sources, for 

example regarding the ways in which habitats are demarcated, is already deemed 

credible enough to be employed in human planning processes indicates that it is 

possible to shape the content of nonhuman property rights in ways that are capable 

of meshing with the existing economic, political, and legal institutions that bear on 

the practical dimensions of ownership.119  

The creation of natural sanctuaries may make wild-living nonhumans dependent on 

humans in a morally unacceptable way, in that this dependency would be induced 

and exercised in areas in which nonhumans are capable of exercise meaningful 

autonomy.120 Challenging this view, Cormier and Rossi have written that 

dependency is an important feature of all lives, human and nonhuman, and is not 

intrinsically bad. Dependency may only be negative to the extent that it hinders the 

capacity of an individual for autonomy, suggesting that induced dependency is not 

intrinsically worse than natural dependency. It would not be intrinsically 

objectionable to replace the mutual dependencies that exist between wild-living 

nonhumans in nature with human-nonhuman dependencies. The only requirement 

would be that this intervention is realised in a manner that respects and promotes 

the capacity of nonhumans for agency.121  
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This would provide nonhumans such as badgers with control over their own habitats 

without compromising human territorial integrity. The previous Chapter described 

the problems associated with the current legal definition of “badger sett,” and 

providing the strongest possible protection for badgers through protection of their 

habitats would require returning to the comprehensive definition initially proposed 

before becoming watered down, namely that “’badger sett’ means any structure or 

place occupied or used by a badger for shelter or protection.”122 

 

3.6.4: Conservation Covenants 

In considering how nonhuman property rights may be implemented, inspiration may 

be taken from the Environment Act 2021, Part 7 of which concerns conservation 

covenants. These covenants are private, voluntary agreements between landowners 

and responsible bodies.123 They can require the landowner to do, or not do, 

something on land. Other covenants may allow the responsible body to do 

something on the land or require the responsible body to do something on the 

land.124 Provisions in such agreements must have a conservation purpose and be 

intended by the parties to be for the public good.  

Conservation covenants are distinguished from other private interests in land, such 

as easements, by the requirements for a conservation purpose and public good. 

Whilst the Act expresses conservation purpose in terms of conserving the natural 

environment or natural resources of land, this could conceivably be extended to 

include the conservation of species such as badgers. Such covenants need not 

necessarily limit ownership rights, in that they may create positive obligations on 

how ownership rights are to be exercised but leave the owner free to determine how 

they will be implemented, thus producing a solution that focuses more on producing 

consensus for progress rather than adversarial litigation.125  
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One concern that has been raised in the context of the expansion of private 

conservation easements in the USA as a tool for conservation is the limited 

transparency of private land conservation. NGOs, despite being charities that 

depend on public support, meaning that their agendas may reflect wider public 

goals, are nonetheless not subject to the same level of public scrutiny and 

mechanisms of public accountability that government agencies face.126  

Conservation easements may show an understanding of property in action that is 

nature-oriented, using property law to promote environmentally responsible 

relationships. Conservation easements are a new way of looking at property, 

promoting the “bundle of rights” idea of property rights and providing compensation 

for conservation instead of restricting environmentally harmful actions through 

regulation. As such, there is a risk that they may undermine efforts to encourage 

uncompensated environmental protection on private land, in that their widespread 

use may convince landowners that they should receive compensation for not 

exercising their development rights, even if they had not planned to. Conservation 

easements could therefore lower the bar of landowner duties or reduce the will of 

governments to regulate land use for the benefit of the public, undermining the 

legitimacy of regulation.127 

 

3.6.5: Building on Property Rights 

Whilst the concept of awarding badgers nonhuman property rights in relation to their 

setts is a considerable change in how nonhumans are viewed, the seeds may 

already have been sown in the provisions of the 1992 Act and the protection of 

setts. Therefore, whilst expanding nonhuman property rights would represent a 

major advancement in the social status of nonhumans, it may be argued to merely 

be bringing the law into alignment with existing social attitudes, rather than pushing 

the law ahead of social progress.128  

Although the enacted provisions of the 1992 Act fell short of the original proposal 

and contain exemptions that mean that this protection is not ideal, it is nonetheless 

the beginning of a suggestion that badgers could be “owners” of their own setts, 
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possessing a minor form of nonhuman property rights. Such legislated rights are 

however still vulnerable, and clearly leave badgers open to persecution, meaning 

that a stronger form of nonhuman property rights is required. 

Property rights are not sufficient to protect nonhuman interests if neighbouring 

spaces can still be polluted or otherwise damaged.129 Further, Bradshaw does not 

extend the full range of human rights to nonhumans, and consequently nonhumans 

may still be trapped and killed under the expanded property rights regime. There is 

therefore a need for additional protection to prevent humans from eliminating large 

numbers of nonhumans from desirable land.130  

Nonhuman property rights may not be achievable without first introducing other 

developments such as a right against being killed, as humans who want to make 

use of the territory of nonhumans without making concessions may simply kill or 

displace those nonhumans.131 One solution may be the concept of equitable self-

ownership, going beyond the protection of badger setts through property rights to 

strengthen protection of badgers. 

 

3.7: Equitable Self-Ownership 

Usually, division of ownership of the title of property happens where the owner of the 

property wants to separate the power to control property from the person who is to 

receive the benefits of the property. For example, in a situation where a person has 

children and intends them to have the benefits of owning the property without giving 

them control over the right to sell the property. The primary context for this change 

of title is the creation of a trust, and Favre has used the concept of the trustee to 

establish that the owner of a nonhuman may possess only the legal title.132 Favre 

has described how these existing concepts were used as a “bridge concept,” 
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supporting the notion of dividing the title of property into two parts and establishing 

that the owner of the legal title has a duty to the equitable owner.133  

The owner of a legal estate in land may be a trustee who accepts certain duties and 

responsibilities in relation to the land for the benefit of a beneficiary who enjoys 

equitable ownership. Favre has suggested that, in a similar fashion, the trustee or 

guardian will accept duties and responsibilities whilst the nonhuman enjoys 

equitable self-ownership. An obvious difference to the traditional trust is that, in the 

case of equitable self-ownership, the owner of the equitable title is also the subject 

matter of the legal title. Further, the legal titleholder does not have financial 

accountability, but instead has what Favre has termed “being” accountability.134 

Consequently, the legal titleholder is to be held accountable more in the context of 

the responsibilities that a parent has towards their child.135 

Under the provisions of the Trusts of Land and Appointment of Trustees Act 1996 

(TOLATA),136 whilst trustees have absolute powers of an owner for the purpose of 

exercising their functions as trustees,137 when exercising their powers they are 

required to exercise such care and skill as is reasonable in the circumstances. This 

is determined with regard to any special experience or knowledge the trustee has or 

may be reasonably expected to have if they are acting in the course of a particular 

business or profession.138 Trustees must also have regard to the rights of the 

beneficiaries and must not act contrary to any rule of law or equity.139  

Although acknowledging the equitable self-ownership of nonhumans would not 

mean that nonhuman interests would always prevail over those of other legal 

persons, it would require that the court acknowledge the interests of all parties to the 

proceedings, including nonhumans.140 There is still a significant gap to be filled, as 

Favre has merely provided “a brief view upon opening the door” of what equitable 

self-ownership would entail.141 The concept is useful in that it acknowledges the 
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impracticalities of any drastic shift in the property status of nonhumans, allowing for 

a more practicable middle ground that grants improved legal status whilst stopping 

short of full personhood. However, since Favre first described this concept, little has 

been written regarding how it may be applied, particularly in relation to wildlife. 

Where there has been discussion of the concept, it has generally been no more than 

a brief summary, limited to the context of domesticated nonhumans in US law.142 

One article has explored the concept further in relation to artwork produced by 

nonhuman creators and the management of copyright interests in such works,143 

arguing that it is necessary to identify a standard for managing rights extended to 

nonhumans, resolving the question of ownership of the copyright interests in works 

produced by nonhumans. This would allow rights to be enforced for the benefit of 

nonhumans and for works to be distributed for the public good.144 

Favre has suggested that a legislature may decide to enact legislation that would 

transfer equitable ownership to a class or species of nonhumans,145 giving the 

example of primates held by humans, although this could apply similarly to badgers. 

There are significant practical implications to such a change if it was to be applied 

more widely, as a large amount of subordinate legislation would be required to 

provide detail regarding how various industries are to adapt to a new system in 

which nonhumans are regarded as beings rather than property.  

One significant issue applicable to both the property rights and equitable self-

ownership approaches is that the nonhuman will have no knowledge of their 

significance and would consequently require a human representative. This would 

result in changes in relation to how humans consider and relate to the nonhumans in 

question, as ownership of equitable title would create an obligation on the legal 

titleholder towards the nonhuman. Although no law may completely succeed in 

preventing abuse, or that there will be consequences from the abuse, a 

guardianship model may provide an additional deterrent to abuse through 
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encouraging humans to understand that nonhumans are members of society 

deserving real legal protection.146 

It is by no means an unusual idea to have a person speak on the behalf of another 

in court, and any new legislation to provide for human representatives of nonhuman 

interests may be based, for example, on existing jurisprudential frameworks of 

guardianship or trusteeship, explored further below.147 Self-ownership has the 

potential to exist in the same sense that it exists for young children, in that parents 

do no have title or ownership of their child but do have physical possession and 

control over the child. Before considering existing models for representation, I will 

consider some of the obstacles that may be faced. 

 

3.7.1: Defining Representation 

Representation may be defined as making something present that is otherwise not 

present. This entails representatives acting on behalf of those who they represent, 

meaning that the actions of representatives may still be attributed to the 

represented, and nonhumans are provided with greater agency.148 As Pitkin 

originally asked: “Should (must) a representative do what his constituents want... or 

should (must) he be free to act as seems best to him in pursuit of their welfare?”149 

Representation must involve a sense that actions are not merely being performed 

on behalf of the represented to promote their best interests, but also in the name of 

the represented to give them a stake in the action itself.150 

Although the process of providing representation for nonhumans is not simple, for 

Latour, writing in the context of political representation, it is little different from 

representing humans. The divide is “not between science and politics but between 

trusted and not trusted representatives.”151 Although badgers themselves cannot 

“trust” their representatives, we must be able to have confidence in their 

representatives. However, this view may not sufficiently acknowledge the 
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asymmetries of power that exist between “trusted representatives” and the 

nonhumans they represent, or the difficulties inherent in discovering the “voices” of 

nonhumans and determining their interests. Hierarchies and differentials of power 

must be confronted if there is to be any hope of offering proper representation,152 as 

actions may still be interpreted as imposing a paternalistic, anthropocentric idea of 

care.153 

 

3.7.2: Speaking for Others 

“Now listen, Doctor, and I’ll tell you something. Did you know that 
animals can talk?” 

“I knew that parrots can talk,” said the Doctor. 

“Oh, we parrots can talk in two languages – people’s language and 
bird-language,” said Polynesia proudly. 

So that was the way the Doctor came to know that animals had a 
language of their own and could talk to one another. And all that 
afternoon, while it was raining, Polynesia sat on the kitchen table 
giving him bird words to put down in the book. 

At tea-time, when the dog, Jip, came in, the parrot said to the 
Doctor, “See, he’s talking to you.” 

“Looks to me as though he were scratching his ear,” said the Doctor. 

“But animals don’t always speak with their mouths,” said the parrot 
in a high voice, raising her eyebrows. “They talk with their ears, with 
their feet, with their tails – with everything. Sometimes they don’t 
want to make a noise. Do you see now the way he’s twitching up 
one side of his nose?” 

“What’s that mean?” asked the Doctor. 

“That means, ‘Can’t you see that it has stopped raining?’” Polynesia 
answered. “He is asking you a question. Dogs nearly always use 
their noses for asking questions.”  

Hugh Lofting, The Story of Doctor Dolittle 

 

Power relations have an epistemological impact in that the discourses and cultural 

practices through which power flows construct particular ways of seeing the world 
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and its inhabitants, and it is through these processes that certain representations 

become central.154 Meijer has identified the epistemic problem with humans 

representing nonhuman interests on the basis of expert knowledge as being that 

such knowledge has been partly shaped by centuries of unequal power relations 

and oppression.155 

Deckha has considered the question of how policymakers can be certain that their 

empathic and compassionate deliberations are a proper representation of the 

perspectives of the nonhumans themselves,156 and has contended that “the 

assumption that animals do not have language and exist largely as silent beings is a 

projection the law has placed on them to construct animals as inhuman and deny 

them legal subjectivity.”157 We must question whether what is theorised for 

nonhumans is really what they want for themselves, or whether our attempts to be 

responsive to the needs and wants of nonhumans drift towards imperial attitudes of 

usurping the voices of “others” and knowing what is best for them.158  

It is often claimed that we cannot enter the minds of others and know for certain 

what their interests are, and consequently we are limited in making decisions 

concerning their interests.159 Understanding the interests of nonhumans is not 

categorically different from understanding the interests of other humans; rather, it is 

a matter of degree.160 Some needs will be so transparent that it is safe to assume 

that they exist without significant concern.161  

The victims of environmental crime generally do not have a voice, and restorative 

justice has been identified as one way in which a voice can be provided for these 

groups whilst also repairing the harm that has been caused.162 Although it has 
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generally been discussed in relation to criminal activities, discussion of the principles 

underlying restorative justice may still have value in relation to the resolution of 

conflicts around legal activities such as the badger cull. A core value of restorative 

justice is non-domination, ensuring that all voices are heard and that none are 

silenced,163 achieved through the inclusion of the victim, offender, and community in 

discussions regarding the crime and how the harm may be repaired.164 

Although it is arguable that humans cannot know what nonhumans want, and the 

hubris of attempting to do so is problematic, Bradshaw has urged scholars to 

consider the effects of human determinations of nonhuman interests compared with 

the practical effects of inaction.165 The answer is not to disengage with efforts at 

interspecies communication, as this would risk anthropocentric objections to the 

inclusion of nonhumans being inadvertently strengthened, and there is a significant 

risk of violence where nonhumans are silenced.166  

 

3.7.3: Authorisation and Accountability 

In relation to those claiming to represent others who have little or no voice, 

authorisation is inherently problematic.167 Nonhumans are not capable of being 

directly present in policymaking nor in legal proceedings, and it is clear that 

representation can neither be authorised by, nor held accountable to, 

nonhumans.168 Representation may occur where the representative is recognised as 

such, not by the represented, but by a relevant audience such as a court before 

whom the particular instance of representation is addressed.169 In Badger Trust v 

Welsh Ministers,170 Lloyd Jones J highlighted that if groups such as the Badger 

Trust were not permitted to seek judicial review in such cases there could be 
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situations where the legality of acts directly affecting wildlife could not be effectively 

challenged.171 

Advocacy organisations, interest groups, NGOs, and other individuals who claim to 

represent particular constituencies within public discourse and collective decision-

making engage in self-authorisation, where an organisation may be authorised by 

the votes and voices of its members.172 Larger organisations, with access to more 

resources, may be constrained by too wide a purview and the competing views of a 

large and varied membership, meaning that organisations devoted to protecting a 

specific species such as the Badger Trust may be freer to act without concerns over 

balancing conflicting interests.173 Representation of this kind may be issue-specific 

and targeted, and can be flexible to respond to emerging issues. Such 

representatives seek to influence increasingly diverse collectives, not merely 

governments and powerholders but also public discourse and culture, compensating 

for electoral inflexibilities through the provision of high levels of targeted and 

information-rich representation.174  

The pertinent questions are how guardians are to be authorised by those in whose 

name they act, and how they are held to account by those who they claim to 

represent. In the absence of accountability, authorisation, or shared identity, the 

question remains as to what can be used to provide legitimacy for any individual or 

group who claims to speak on behalf of the interests of others. This source of 

legitimacy may be epistemic, in that the representative claims to have knowledge of 

the objective interests of the groups without voice.175 There is a risk that, in the 

absence of accountability and authorisation and where there is uncertainty and 

diversity among interests, the claim of speaking on behalf of others may be used as 

a way of advancing their own agenda whilst failing to discharge their duties.176 Even 

if there is no reason to question motivations it must be recognised that particular 

judgments may be limited by social perspectives.177  
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Bradshaw has cautioned that human representatives of nonhumans may be 

“captured” by various interest groups, meaning that ostensibly neutral figures in fact 

privilege a particular group over those that they are supposed to serve. There is a 

particular vulnerability here, in that nonhumans have no capacity to monitor the 

behaviour of their human representatives.178 Bradshaw has attempted to add a 

doctrinal element to the discussion through providing a sketch of the governance 

and institutional structures that may create procedurally appropriate bodies to 

determine nonhuman interests,179 and has suggested that all nonhuman animal 

trusts should be subject to a single certification regime. To maintain their trustee 

status, all trusts would need to operate in compliance with the standards of 

certification, established by a certifying body that would consist of a standing, 

collaborative group of experts. This group would create rules for all trusts in 

response to social, economic, and biological changes.180 

In the absence of guidance provided to duty holders regarding what is required of 

them, it may be unclear whether a duty has been complied with until the matter is 

tested in court.181 The approach of Bradshaw would create a single, transparent set 

of guidelines that could be reviewed by the public, guardians, and the courts. It also 

provides a threat that guardians may be removed where there is improper 

management. The existence of a standing group would allow the rules to remain 

responsive to changes, although there may remain the problem of how this group 

would discern the interests of nonhumans at an ecosystem level. Bradshaw has 

suggested that the standard duty could be based on the relative consensus among 

evolutionary biologists that all animals exist to survive across generations.182  

Various conditions may be put in place, for example that, unlike elected officials, 

guardians may be restricted to resolving matters within a well-defined domain and 

subject to suitable constraints, such as a clear mandate, public scrutiny, and 

parliamentary control. Since the represented themselves would be unable to hold 

the representatives accountable, scrutiny by Parliament as well as other concerned 

actors such as external auditors, interested groups, and the media would be crucial 
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in ensuring that the representatives fulfil their function as social indicators of the 

interests of the represented, rather than advancing their own interests.183  

 

3.7.4: Who Should be the Guardian? 

The debate surrounding the culling of badgers has highlighted strengths and 

weaknesses in the modern wildlife protection and wider environmental movements. 

Dyer has stated his opinion that, although major environment and animal protection 

NGOs in Britain had “lost touch with their supporters and become too risk averse in 

order to protect their reputations, funding and government access,”184 the badger 

cull represented an opportunity to return to direct action and unite in condemnation 

of the misguided policy. Instead, the fight has been left to smaller organisations such 

as the Badger Trust to prevent the loss of a beloved species from large tracts of 

English countryside.185 

Practically speaking, the articulation of who should serve as a legal guardian and 

what duties they may owe to nonhumans may be relatively straightforward, in 

consideration of existing analogies in law.186 However, although every species may 

have “its own club, society or online community,”187 not every organisation will have 

sufficient funding and resources to launch the necessary legal challenges.188 Where 

NGOs focus on a single species, the policies that they pursue will be designed to 

achieve greater protection for that species and address any current threats to that 

species, but may fail to address wider conservation issues and in some cases may 

conflict with the policies of different NGOs.189  

The role of the Badger Trust in bringing legal cases on behalf of badgers has been 

recognised in the judicial review cases, indicating the extent to which they are 

respected and trusted. Local badger groups have represented a staple of UK 

conservation, research, and activism for many years.190 However, the Badger Trust 

are not the only organisation to have brought legal challenges against the badger 

 
183 Inigo Gonzalez-Ricoy and Felipe Rey, ‘Enfranchising the future: Climate justice and the 
representation of future generations’ (2019) 10:e598 WIREs Climate Change, 8 
184 Dominic Dyer, Badgered to Death (2016, Surrey: Canbury Press), 104 
185 Daniel Heath Justice, Badger (2015, London: Reaktion Books), 182 
186 Karen Bradshaw, ‘Animal Property Rights’ (2018) 89 University of Colorado Law Review 
809-861, 838 
187 Mark Cocker, Our Place (2018, London: Vintage), 62 
188 There has been an increase in the popularity of crowdfunding to enable legal challenges, 
such as those brought by the Wild Justice group: https://wildjustice.org.uk/about/ 
189 Angus Nurse, ‘Privatising the green police: the role of NGOs in wildlife law enforcement’ 
(2013) 59 Crime, Law and Social Change 305-318, 307-308 
190 Daniel Heath Justice, Badger (2015, London: Reaktion Books), 182 

https://wildjustice.org.uk/about/


107 
 

culling policy. In more recent judicial review challenges, the appellant has been a 

scientist and ecological consultant named Tom Langton. Possessing experience in 

wildlife and rural land management, including wildlife disease studies, Langton was 

brought in to consult by the Badger Trust, and has appeared to focus on wider 

ecological impacts of supplementary culling.  

Wild Justice is an organisation created relatively recently to bring legal cases to 

“fight for wildlife.”191 The role of such groups can be seen as filling gaps where 

injustices arise. Pressure groups represent an important way that policymakers are 

held to account both politically and legally and can play an important role in forming 

policy through lobbying to protect the interests of their members and the species 

and habitats they represent. The work of pressure groups will not always be 

adversarial and confrontational as these bodies will be in possession of knowledge 

and expertise that can be used to assist policymakers and the courts.192  

There is also a long history of engagement between the RSPCA and governments, 

scientists, and farmers in trying to solve the issue of bovine TB. The RSPCA has 

provided wide-ranging knowledge, expertise, and experience, both in cattle farming 

and wildlife, allowing the organisation to analyse, understand, and provide advice on 

issues of welfare, health, and appropriate management within these areas. The 

RSPCA is also in a position to appreciate how the areas of cattle farming and 

wildlife interact.193 The RSPCA do not support the badger cull and have stated that 

more can be done to tackle bovine TB in cattle through solutions that benefit 

farmers, cattle, and badgers.194 This does not definitely resolve the question of who 

should take the role of guardian of badgers. However, in the next section I will 

consider how various analogous guardianship roles provide a template for how such 

guardianship could operate. 

 

3.8: Models for Representing the “Voiceless” 

But we, in so far as we have power over the world and over one 
another, we must learn to do what the leaf and the whale and the 
wind do of their own nature. We must learn to keep the balance. 
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Having intelligence, we must not act in ignorance. Having choice, 
we must not act without responsibility.  

Ursula K. le Guin, The Farthest Shore 

 

3.8.1: Ethics Council for Animal Policy 

McCulloch and Reiss have reviewed the status of nonhuman health and welfare 

policymaking in the UK with a focus on advisory bodies. They have discussed how 

bodies such as the Farm Animal Welfare Committee (FAWC) and Wild Animal 

Welfare Committee (WAWC) did not have the necessary expertise to provide 

information on the normative aspect of nonhuman health and welfare policy.195 For 

those authors, the controversial nature of issues such as badger culling was 

significantly influenced by the lack of ethical analysis in policymaking.196 

One option considered by McCulloch and Reiss is to simply strengthen existing 

bodies through including expertise on ethics. Although this would be an 

improvement, there are significant problems with this approach, such as the lack of 

official recognition of bodies such as the WAWC. They therefore argue that the 

creation of a new body to inform the moral dimension of policy is preferable.197 They 

have proposed an “Ethics Council for Animal Policy” that would inform the 

Government on policy significantly impacting sentient species,198 believing that 

advisory bodies should have significant expertise in moral philosophy, applied 

ethics, and related disciplines.199 

In developing their proposal, McCulloch and Reiss reviewed existing ethics councils 

and frameworks used to inform policy in areas similarly characterised by significant 

public controversy. These included the Nuffield Council on Bioethics and the Dutch 

Council on Animal Affairs, which they termed the “Netherlands approach.”200 

Sentient nonhuman animals are recognised by the Dutch Animals Act 2011 as 

having intrinsic value, and the Dutch Ministry of Economic Affairs, Agriculture and 
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Innovation has used a process of ethical deliberation on policy that impacts upon the 

interests of nonhumans, which McCulloch and Reiss described as the “most 

developed system of governance in terms of accounting for the moral dimensions of 

animal health and welfare policy.”201 Although this review informed the development 

for a proposed structure and functioning of their Ethics Council, they found none of 

the approaches or frameworks reviewed to be entirely appropriate.202 

The Nuffield Council is an advisory body based in the UK and concerned with 

providing an ethical analysis of healthcare issues. The Council exists because moral 

issues such as euthanasia demand analysis by experts to inform policymakers, 

leading McCulloch and Reiss to argue that its existence supports the necessity of a 

similar advisory body to inform the Government on the moral aspects of nonhuman 

health and welfare policy.203 The Council is formed of a relatively even mix of 

scientists, philosophers, ethicists, legal scholars, and social scientists, a balance 

appropriate to its role of ethical analysis. The Council both conducts in-depth 

inquiries that last from eighteen months to two years per report and engages in 

quicker activities such as producing briefing papers and opinion articles. The 

Council can be independent from political interference as it is external to 

Government, and transparency is promoted through the publishing of reports and 

background information on working procedures online.204 

The Wild Animal Welfare Committee was established in 2014, and states that it is an 

independent group that provides an evidence base for evaluating, monitoring, 

assessing, and improving decisions that affect the welfare of free-living wild 

nonhumans in the UK. Its aim is to highlight the importance and value of wild 

nonhumans, both in general and in promoting the welfare of individuals, through 

commissioning and publishing independent reports on contemporary welfare 

issues.205 The WAWC consists of eight members sitting as independent individuals, 

appointed for their high level of expertise and experience across a range of areas 

affect nonhuman welfare. This includes expertise in ecology, conservation, 
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veterinary medicine, zoology, animal protection and criminology.206 However, the 

WAWC does not have the status of an official advisory body and is not recognised 

by DEFRA as such, arguably because it is considered too progressive to be the 

default advisory body on welfare issues.207 

In Dutch policymaking, there is direct, explicit consideration of the interests of 

nonhumans, weighed against other interests such as public health, economics, the 

environment, and recreation that commonly arise regarding the treatment of 

nonhumans.208 However, the purpose of the deliberation of ethical issues is to 

inform, and not determine policymaking, meaning that ultimately it is for the Minister 

or Secretary of State to decide policy.209 McCulloch and Reiss have highlighted that 

the Dutch Council on Animal Affairs engages in work that includes greater moral 

consideration of the use of nonhumans than comparable UK advisory bodies. The 

Dutch Council provides the Minister of Agriculture, Nature and Food Quality with 

advice on multidisciplinary issues in nonhuman welfare and health and consists of 

an independent body of experts across a range of areas including veterinary 

medicine and welfare science. The Council also includes an ethicist and an expert in 

consumer behaviour.210 The Council produces advisory reports that document the 

outcomes of its considerations, giving the details of the social and scientific 

background to an issue and providing advice on solutions and policy directions. An 

advisory report may contain minority opinions as the Council does not consider 

consensus to be necessary.211 

There are advantages to this approach, such as the explicit recognition of the 

intrinsic value of sentient nonhumans in legislation. This means that the interests of 

nonhumans can be considered directly. It also requires that the process of ethical 

reflection is carried out for all policy that significantly impacts upon nonhumans. The 

incorporation of the interests of stakeholders can inform the deliberative process 

and it is possible for officials to be trained and become familiar with the process. 
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This is a suitable plan for a complex area of policy where consideration of empirical 

facts and ethical theory must be incorporated.212 

However, the level of interest of the Minister and broader political factors will 

influence the importance that is attributed to the process. The strengths of this 

process are therefore vulnerable to the whims of those with authority. Further, if the 

process is conducted as part of central Government, then the ethical analysis will be 

influenced by a range of political factors, such as the ideology of the governing party 

and the preferred policies of Government, as well as the stage of the electoral cycle.  

These issues may be avoided to some extent if the ethical analysis is carried out 

separate from Government by an independent body. The involvement of a larger 

number of expert ethicists could reduce problems associated with the complexity of 

analysis of certain policy areas.213 The wider policy community and the public are 

likely to have more respect for the reports and opinions of an independent body 

where there are fewer grounds for accusations of bias and political influence.214 

More recent bodies concerned with the recognition of nonhuman sentience will be 

discussed further in Chapter Seven. In the next section, I will discuss the potentially 

analogous situation of guardians appointed to represent children. 

 

3.8.2: Child Guardians 

3.8.2.1: Appointment of Guardians  

Appointment of a child guardian is appropriate where there is concern that the voice 

of the child may not be heard in legal proceedings. Although many parents try to act 

in the best interests of their children, there may be situations where it is not possible 

for conflicting parents to agree regarding what should happen. Where an 

independent view of what has happened and what should happen in the life of the 

child is required,215 courts have power under the Children Act 1989 and Rule 16.4 of 

the Family Procedure Rules 2010 to make a child a separate party to the 

proceedings and appoint a guardian.  
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In child law proceedings, courts will provide guardianship of a child from the local 

Children and Family Court Advisory and Support Service (Cafcass) office. Their role 

is to consider the feelings, wishes, and needs of a child and safeguard their welfare. 

They must ensure that the interests and wishes of the child are protected, and they 

only represent the child, being entirely independent of the courts, social services, 

and everyone else involved in the proceedings. This may avoid investing the 

responsibility for guardianship “in the cumbersome bureaucracy of a government 

department.”216 Child guardians will be qualified in social work and have training and 

experience in working with children.217  

 

3.8.2.2: Responsibility of the Guardian 

The Cafcass guardian does not have parental responsibility for the child, and 

guardianship ends when the court has resolved the matter, with the guardian having 

no further involvement with the child or the family.218 The guardian must produce a 

report to assist the court when it decides regarding the child. This report is based on 

the investigations that the guardian has carried out as well as the feelings and 

wishes of the child and includes the recommendations of the guardian as to what 

they think is in the best interests of the child. The recommendations of the guardian 

may not always agree with what the child wants. If the views of the guardian and the 

child differ, and the solicitor for the child considers that the child is sufficiently 

mature to express their own view regarding what should happen, the solicitor will 

then act for the child and make it clear to the court that the views of the child differ 

from the recommendations of the guardian. 219 

Once it has received the report, it is ultimately the role of the court to decide what 

will happen. The court will decide on the future of the child once it has considered 

evidence from all the parties, including, in addition to the guardian, the parents, the 

child solicitor, and the local authority social worker. Although the court 

acknowledges that the role of the guardian is to provide recommendations on what 

they think is in the best interests of the child, the court will decide on whether to 

 
216 Brendan Walker-Munro, ‘Cattle v the Crown: Is there a Place for the Commonwealth as 
Animal Welfare Guardian?’ (2015) 34(2) University of Queensland Law Journal 363-391, 389 
217 Kabir Family Law: https://www.kabirfamilylaw.co.uk/child-guardian/ 
218 Kabir Family Law: https://www.kabirfamilylaw.co.uk/child-guardian/ 
219 Kabir Family Law: https://www.kabirfamilylaw.co.uk/child-guardian/ 



113 
 

follow these recommendations, and the judge will decide what they think is best for 

the welfare of the child.220 

 

3.8.3: Best Interests 

In relation to nonhumans, the concept of “best interests” has mainly been discussed 

in relation to custody disputes.221 In some cases, there has been acknowledgement 

that some nonhumans are more than mere property through discussion of which 

human it would be in their best interests to remain with following divorce 

proceedings. Regarding nonhuman patients, it has been argued that many 

veterinary decisions are based on consideration of “extension of life” and “avoidance 

of harm,” with all other factors that should inform a “best interests” decision being 

excluded.222 

For adult human patients lacking capacity, defining a “best interests” basis for their 

treatment involves that, at some stage, their wishes and values will be incorporated. 

Adult human patients may, therefore, not be a suitable comparison for nonhumans. 

Difficulties in determining what nonhumans want, particularly where there is reliance 

on human interpretation of nonhuman preferences and values, may mean that it is 

more appropriate to compare nonhumans with infant children whose preferences 

and values are not yet known.223 Although this comparison is more straightforward 

than comparison with adult human patients, differences between the legal status of 

children and nonhumans must also be acknowledged. Decisions may be made for 

children by adults with parental responsibility, whereas for nonhumans decisions are 

often made by persons legally regarded as owners.224  
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3.8.3.1: Best Interests of Children 

Regarding children, the “best interests” test originated as a legal requirement in child 

custody cases at common law, later being applied to child healthcare. In many 

cases involving children in the UK, the “gold standard” now applies a positive 

version of best interests, whereby a decision should positively promote the interests 

of the child, instead of a negative version, where the focus is on avoiding harm. The 

decision in Raqeeb v Barts NHS Foundation Trust & Anors225 placed substantial 

weight on the way that the decision-maker applies the objective “best interests” test, 

and the extent to which they accept, and try to capture within it, the validity of 

different legal, ethical, and medical systems.226 MacDonald J recognised the 

difficulties in doing so, concluding his judgment by saying that in certain contexts the 

best interests test may be placed under stress: 

Absent the fact of pain or the awareness of suffering, the answer to 
the objective best interests tests must be looked for in subjective or 
highly value laden ethical, moral or religious factors extrinsic to the 
child, such as futility (in its nontechnical sense), dignity, the 
meaning of life and the principle of the sanctity of life, which factors 
mean different things to different people in a diverse, multicultural, 
multifaith society.227 

A “significant harm” test for judicial intervention may be more appropriate where the 

best interests approach is unable to properly protect parents whose value systems 

differ from the norm.228 Gillam has described best interests as a “notoriously 

subjective and grey concept,” even where a judge uses it in a legal context.229 There 

may be several reasonable interpretations of what is in the best interests of a child, 

all equally legitimate, meaning that there should be room for reasonable 

disagreement between professionals and parents. This would create a “zone of 

parental discretion,” free from interference, where parents are allowed to make 

decisions for their child, provided that the child is not exposed to significant harm.230 
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3.8.3.2: “Balance Sheet” Approach 

In Court of Protection cases in England and Wales, where a person is deemed to 

lack capacity to decide on their own behalf, the “balance sheet” is often used as a 

deliberative approach to decide what should be done in their best interests. 

Although in some cases it may be clear which option is in the best interests of the 

person without capacity, in others there may be a range of complex factors that 

must be weighed against one another. The balance sheet tool first emerged in the 

case of Re A (Male Sterilisation),231 in which Thorpe LJ looked at the potential gains 

and losses of a particular course of action to articulate a semi-quantitative exercise: 

[a]t the end of that exercise the judge should be better placed to 
strike a balance between the sum of the certain and possible gains 
against the sum of the certain and possible losses. Obviously only 
if the account is in relatively significant credit will the judge conclude 
that the application is likely to advance the best interests of the 
claimant.232 

The suggestion was that this balance sheet would allow judges to quantify and 

compare the different options.233 It is the weight of each argument that is important, 

as it is not merely a numerical exercise and the side with the most factors on it will 

not necessarily be determinative of the outcome.234 In more recent judgments, there 

has been a move towards critical reflection regarding the form, substance, and 

practical function of this balance sheet approach. McFarlane LJ has described it as 

an “aide memoire… and not a substitution for the judgment itself,”235 whilst Hayden J 

has stated that the balance sheet approach is not helpful in that “[i]t does not really 

accommodate the enormity of the conflicting principles which are conceptually 

divergent.”236 

There appears to be increasing recognition that best interests decision-making must 

move away from simple calculations of benefits and losses. This is because, by its 

nature, such deliberation appeals to values and goods that resist questionable 

normative commitments implied in the concept of balancing, for example value 

 
231 [2000] 1 FLR 549 
232 Re A (Male Sterilisation) [2000] 1 FLR 549 [560 F-H] 
233 Camilla Kong, John Coggon, Michael Dunn, and Alex Ruck Keene, ‘An Aide Memoire for 
a Balancing Act? Critiquing the ‘Balance Sheet’ Approach to Best Interests Decision-Making’ 
(2020) 28(4) Medical Law Review 753-780, 754 
234 British Medical Association, ‘Best interests decision-making for adults who lack capacity: 
A toolkit for doctors working in England and Wales’ (2019) 
235 Re F (A Child) (International Relocation Cases) [2015] EWCA Civ 882, [52] 
236 NHS Foundation Trust v QZ [2017] EWCOP 11, [25] 



116 
 

commensurability, meaning the idea that it is possible to quantify different options 

along a singular scale based on a common value or measure.237 

The assumption of a single cover value that can weigh up opposing rights and 

interests represents a fundamental category mistake, in that it attaches the quality of 

sameness to that which is qualitatively different.238 The consequences of this are 

worrying, in that quantification implies that rights may be sacrificed or “balanced 

away” through the deliberative logic of optimisation requirements and trade-offs.239 

Such deliberative logic is inappropriate when fundamental principles, rights, and 

interests are at issue.240 

Assuming that it is possible to achieve a satisfactory determination of best interests, 

it has been argued that it is not something that can be achieved, even in principle, 

without using methods of reasoning that go beyond the legal.241 If divergent rights 

and interests cannot be measured by a single cover value, then deciding between 

them must involve a complex, intuitive deliberative process, going beyond a legally 

constrained, formal process that is removed from substantive content. Kong et al 

have argued that the misleading procedures and imagery of balancing have 

obscured the actual substance of judicial deliberation, which involves the qualitative 

evaluation of conflicting values and principles.242 

 

3.8.4: Wellbeing of Future Generations 

Future generations are a group similarly unable to represent themselves, meaning 

that useful comparisons may be made when considering how nonhuman interests 

may be represented. There has been increased consideration of future generations, 
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in part due to an expansion of the literature concerning fair allocation of the burdens 

of climate change to include consideration of institutional means of realising climate 

justice, in addition to a “representative turn” in democratic theory literature towards 

consideration of non-traditional forms of representation.243  

The literature regarding future generations has established that one barrier to long-

term thinking is the short-termism of the electoral cycle.244 Not all short-term 

decisions will be inherently problematic as inter-temporal trade-offs will be common 

and unavoidable. However, for the future to be reflected in policy, long-term thinking 

requires new and different ways of working, and likewise new approaches are 

required to properly incorporate nonhuman interests. It is important to note that this 

discussion of representing future generations has a specific Western focus. For 

centuries, indigenous traditions have acknowledged the intrinsic value of nature, 

recognising that humans are a part of their interconnected surroundings, an 

approach that has begun to be translated into modern environmental law.245 

 

3.8.4.1: Welsh Future Generations Commissioner 

Section 18 of the Well-being of Future Generations (Wales) Act 2015 established 

the Welsh Future Generations Commissioner (FGC), whose general duty is to 

promote the sustainable development principle246 and to act as a guardian of future 

generations by encouraging public bodies to take greater account of the long-term 

impacts of their actions. The closest that the 2015 Act comes to providing an 

enforcement power is in the making of recommendations by the FGC to the Welsh 

Ministers in relation to the well-being goals or the national well-being indicators, or to 

individual public bodies regarding the steps that the body proposes to take or has 

taken to meet its well-being objectives. Where recommendations are made to a 

public body, under section 22 of the 2015 Act the body must take all reasonable 

steps to follow the course of action that is set out in the recommendation unless the 

body is satisfied that there is good reason not to follow the recommendation, or 
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where the body decides on an alternative course of action in relation to the subject 

matter of the recommendation.  

This means that the efficacy of recommendations in enforcing compliance is heavily 

reliant on what is considered to be a “good reason.” If the public body decides not to 

follow the recommendation, it must state well-founded reasons and the alternative 

action that it intends to take to demonstrate that it has not acted irrationally in 

choosing to depart from the recommendation. Simply reporting on a failure to follow 

the principles is unlikely to amount to effective enforcement in situations where there 

is an acute conflict of interest between short-term political considerations and long-

term interests.247 

In practice, it may be difficult to demonstrate that rejecting the recommendations of 

the FGC is rational, in that the FGC has access to a wide range of information and 

expertise before giving their recommendations, meaning that where the 

recommendations are based on such information convincing justification will be 

required to depart from them.248 However, it is usual for public bodies to be given a 

margin of discretion in deciding how they should discharge public duties, with case 

law suggesting that a great deal of judicial deference will be given to public bodies in 

interpretating what is required to “take account of” and what amounts to “reasonable 

steps.”249 This deference recognises that the setting of objectives will best be 

decided by those who have the closest knowledge of the limitations of those public 

bodies and the extent to which they can practically maximise their contribution to the 

well-being goals and hence what reasonable steps may be taken.  

An overseer in the form of the FGC is necessary in order to ensure that collective 

efforts are co-ordinated, maximising the likelihood that goals will be achieved.250 In 

contrast with the narrower, localised views of public bodies, the recommendations of 

the FGC will reflect the wider, national needs of future generations, and as such 

permitting individual public bodies to avoid such recommendations risks fragmenting 
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the bigger picture.251 Likewise, an overall representative of a nonhuman species 

would be in a position to reconcile local issues with the overall national needs of that 

species and co-ordinate conservation efforts. 

Writing extra-judicially, Lord Thomas of Cwmgiedd, former Chief Justice of England 

and Wales, has labelled the Act “aspirational legislation” and claimed that it should 

not have been enacted, because the duties are not drafted in such a way as to be 

enforceable and the lack of an enforcement mechanism is “detrimental to the Rule 

of Law.”252 Law should be used for a clear, legitimate purpose, not simply to reflect 

the desire that politicians have to be seen to be doing something,253 and even where 

the objective is to influence or control decision-making and not to provide rights that 

are enforceable by individuals in court it is still necessary that there is a mechanism 

to ensure adherence to the performance of the duties. If there are numerous defeats 

of challenges in the courts then the public may become cynical regarding the 

effectiveness of the Act,254 and whilst representatives may have strong symbolic 

power there is a risk that if they become perceived as merely symbolic figures they 

may not be taken seriously.255 

Whilst the Welsh Government should be “warmly commended for its world-leading 

efforts in this regard,” the 2015 Act is “still over-leavened with expectation rather 

than assurance.”256 Although the Act may be considered “an admirable attempt to 

enshrine sustainable development as a legal duty on public bodies,” even if it does 

not create any individual rights,257 the success of the Act is heavily dependent on 

political will at all levels of governance in Wales. In particular, it relies on the 

 
251 Haydn Davies, ‘The Well-being of Future Generations (Wales) Act 2015: Duties or 
aspirations?’ (2016) 18(1) Environmental Law Review 41–56, 55 
252 Lord Thomas of Cwmgiedd, ‘Thinking policy through before legislating – aspirational 
legislation’ The Lord Renton Lecture: Institute of Advanced Legal Studies (21st November 
2019): <http://www.statutelawsociety.co.uk/home/lord-thomas-text-aspirational-legislation-
21-11- 
19/> 
253 Lord Thomas of Cwmgiedd, ‘Thinking policy through before legislating – aspirational 
legislation’ The Lord Renton Lecture: Institute of Advanced Legal Studies (21st November 
2019): <http://www.statutelawsociety.co.uk/home/lord-thomas-text-aspirational-legislation-
21-11- 
19/> 
254 Richard Owen, ‘Sustainability and the University Law Clinic’ (2020) 27(3) International 
Journal of Clinical Legal Education 77-145, 144 
255 Karsten Klint Jensen ‘Future Generations in Democracy: Representation or 
Consideration?’ (2015) 6(3) Jurisprudence 535-548, 541 
256 Haydn Davies, ‘The Well-being of Future Generations (Wales) Act 2015: Duties or 
aspirations?’ (2016) 18(1) Environmental Law Review 41–56, 56 
257 Haydn Davies, ‘The Well-being of Future Generations (Wales) Act 2015—A Step Change 
in the Legal Protection of the Interests of Future Generations?’ (2017) 29 Journal of 
Environmental Law 165–175, 166 
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willingness of the FGC to exercise the full extent of their powers in holding public 

bodies to account, although the statutory powers of the FGC are currently limited to 

“naming and shaming” bodies that engage in unsustainable practices. It may be 

hoped that this is a transitional phase, with stronger powers to follow once the FGC 

has become better established.258 Arguably, the Welsh Act has resulted in 

behavioural change regarding policy, for example in that the strong influence of 

sustainability issues on planning and good governance has been enhanced by 

attempts to make public bodies consider long-term consequences.259  

Although the UK Wellbeing of Future Generations Bill is in many ways similar to the 

Welsh Act, it differs in proposing stronger measures for enforcement.260 If a public 

body does not follow the recommendations of the proposed UK Future Generations 

Commissioner, then, following an investigation, the Commissioner is able to apply 

for a court order that would require the public body to comply with the 

recommendation or to make such other order that the court specifies. The key 

difference between this Bill and the 2015 Wales Act is that this Bill would provide an 

express legal right that could be exercised by “a person” to bring proceedings in the 

High Court against a public body on the grounds that it has acted, or proposes to 

act, in a way that would breach its obligations to future generations. The Bill 

prescribes no particular requirements for standing to restrict who can bring such 

proceedings, affording a one-year limitation period that would be considerably 

longer than the three-month judicial review longstop.261 

The ambition of the Bill is laudable and implementing the legally binding obligations 

that the Bill contains would create the motivation and structure to begin considering 

sustainable development and intergenerational inequality in a novel and holistic 

manner. However, despite cross-party support, an absence of Government backing 

reduces the likelihood of the Bill becoming law. There are practical challenges in 

implementing a new cause of action against public bodies that is based on an open-

textured and broad obligation to ensure that the needs of the present are met 

 
258 Richard Owen, The Conversation: How to create a government that considers future 
generations (31st December 2020): https://theconversation.com/how-to-create-a-
government-that-considers-future-generations-148947 
259 Richard Owen, ‘Sustainability and the University Law Clinic’ (2020) 27(3) International 
Journal of Clinical Legal Education 77-145, 114 
260 Richard Owen, The Conversation: How to create a government that considers future 
generations (31st December 2020): https://theconversation.com/how-to-create-a-
government-that-considers-future-generations-148947 
261 Gethin Thomas, ‘Back to the Wellbeing of Future Generations Bill’ UK Constitutional Law 
Blog (7th April 2020) available at: https://ukconstitutionallaw.org/2020/04/07/gethin-thomas-
back-to-the-wellbeing-of-future-generations-bill/ 
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without compromising the ability of future generations to meet their own needs.262 

Such obstacles would likely face any attempts to ensure that the needs of 

nonhumans such as badgers are equally considered. 

 

3.9: Conclusion 

In this Chapter, I have considered alternative approaches to nonhuman rights that 

promote the extension of legal personhood and why they are not appropriate in this 

context. Whilst these represent admirable end goals, there is little clarity in the 

literature regarding the practical first steps that may be taken within the legal system 

to reach those goals. There is little chance that nonhumans will receive what they 

are due if they are merely stirred into these institutions, and they must be rebuilt in 

less human-centric terms. As such, I have considered the proposals of nonhuman 

ownership of property and equitable self-ownership as ways of restructuring existing 

legal concepts and legislation. 

One benefit in seeking to explicitly recognise the property rights of nonhumans is 

that rights expansion could range from the protection of an individual nonhuman to a 

wildlife species or even ecosystems through a collective rights regime.263 The 

property protections afforded to wildlife could be improved by advocates litigating to 

close gaps between statutory protections for wildlife property and on-the-ground 

action.264 The need to pursue an incremental approach has long been recognised in 

that it may be better to expand rights by coming from the side instead of moving 

directly forward in the face of great resistance.265 However, an approach based upon 

litigation may proceed slowly. 

Fairness starts with impartiality, which would involve there being no blanket 

prioritisation of the claims of a particular group or individual over any others. A 

horizontal conceptualisation of competing claims between humans and nonhumans, 

introduced through the concept of equitable self-ownership, would promote more 

rigorous and equitable consideration, highlighting the importance of confronting 

 
262 Gethin Thomas, ‘Back to the Wellbeing of Future Generations Bill’ UK Constitutional Law 
Blog (7th April 2020) available at: https://ukconstitutionallaw.org/2020/04/07/gethin-thomas-
back-to-the-wellbeing-of-future-generations-bill/ 
263 Karen Bradshaw, Wildlife as Property Owners: A New Conception of Animal Rights 
(2020, Chicago: University of Chicago Press), 83 
264 Karen Bradshaw, Wildlife as Property Owners: A New Conception of Animal Rights 
(2020, Chicago: University of Chicago Press), 86 
265 Karen Bradshaw, Wildlife as Property Owners: A New Conception of Animal Rights 
(2020, Chicago: University of Chicago Press), 132 
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prejudices and engaging in scientifically and ethically informed debate regarding 

how to best serve the interests of all affected parties.266 

I then considered the various organisations that exist for the purpose of representing 

the interests of those without a “voice” and the challenges they face, highlighting the 

problems of authorisation and accountability. Since the represented themselves 

would be unable to hold their representatives accountable, scrutiny by Parliament as 

well as other concerned actors such as external auditors, interested groups, and the 

media must be seen as crucial in ensuring that guardians fulfil their function as 

social indicators of the interests of the represented, rather than advancing their own 

interests.  

There is a risk that the practice of certain privileged persons speaking for or on the 

behalf of “others” risks increasing or reinforcing the oppression of the group that is 

being spoken for,267 although paternalism may still be permissible for nonhumans if 

it is in keeping with their flourishing. It is not necessarily the case that a less 

privileged group will end up worse off, as sometimes it is the case that we require a 

messenger to advocate for our needs.268 

I concluded the Chapter by presenting existing models for guardianship in relation to 

children that may be applied analogously, in addition to the ways in which similarly 

“voiceless” future generations are represented in current policymaking. This 

approach still raises several pertinent questions to be answered, such as whether 

every species would require its own representative, which may entail a significant 

administrative burden on resources that are already strained. In the next Chapter I 

will go on to consider the judicial review cases, in particular focusing on how the 

interests of badgers have been represented. 

 

 

 
266 Francisco J. Santiago-Ávilaa and William S. Lynn, ‘Bridging compassion and justice in 
conservation ethics’ (2020) 248 Biological Conservation 1-7, 5 
267 Linda Alcoff, ‘The Problem of Speaking for Others’ (Winter 1991-1992) 20 Cultural 
Critique 5-32, 7 
268 Linda Alcoff, ‘The Problem of Speaking for Others’ (Winter 1991-1992) 20 Cultural 
Critique 5-32, 26 
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Chapter Four: Judicial Review 

If bureaucracy had the guts to use the law vigorously against 
anyone who causes danger to threatened species, there would be 
more chance for endangered species to survive. 

Phil Drabble, No Badgers in My Wood 

 

4.1: Introduction 

In this Chapter, I will examine several issues in relation to achieving justice for 

species such as badgers that have been raised across the judicial review cases. To 

provide context for this discussion and to give a clear visual representation of how 

the cases have progressed, I will begin with a timeline summarising the cases and 

most significant relevant events. I will then go on to provide brief background detail 

on judicial review, focusing on judicial review relating to environmental matters. 

I then move on to discuss the relationship between law, policy, and science. There 

is a wide body of literature regarding the relationship between law and science and it 

will not be possible to discuss in depth all the issues in this area. However, certain 

issues are pertinent to the debate surrounding the culling of badgers, in particular 

challenges associated with science-based policy in areas that have become highly 

politicised. The debate has also raised questions regarding how science contributes 

to policy and decision-making. 

Following this, I examine more closely the grounds argued in these cases. 

Beginning with the narrow and technical grounds of earlier cases, I go on to 

consider how more emotive arguments that focus on the “humaneness” of culling 

may be less successful in challenging policy but have greater impact in capturing 

public attention. Whilst this approach may contribute to politicisation of these issues, 

I consider how proper consultation may be useful in countering polarisation by 

bringing together opposing viewpoints and ensuring that all voices are heard. This 

section also considers the doctrine of legitimate expectation and how this has 

formed part of the judicial review challenges. I conclude the Chapter by discussing 

the most recent cases and their focus on wider ecological impacts of badger culling. 

 

4.2: Selecting Cases 

For the purposes of this Chapter, I had to identify the most relevant cases for which 

there was an official transcript available. Cases were deemed relevant where they 
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appeared capable of contributing to answering the research questions. I used 

several approaches in searching for cases, beginning by searching for parties such 

as the Badger Trust and the Secretary of State for Environment, Food and Rural 

Affairs.1 I also searched for key terms such as “badger cull,” although one issue with 

simply searching for the word “badger” was other uses of the word, such as the 

colloquial use to refer to harassing someone, or where Badger was the name of a 

party to the proceedings. Finally, I was able to search directly for cases mentioned 

in literature or cited in other cases. 

I searched several legal databases including Westlaw, Lexis Nexis, and Lawtel to 

cross-reference search results and ensure that I did not overlook any relevant 

cases. These databases are professional subscription legal research tools, and so 

provide the best coverage of decisions.  Other freely available public websites such 

as bailii.org provide a relatively small, but still significant, number of decisions from a 

range of courts and jurisdictions, primarily useful in ensuring that as few cases as 

possible were overlooked. Because this is an ongoing issue, new judgments 

became available during the research, providing additional valuable material.  

From this search, I was able to identify two cases brought by the Badger Trust 

against the Secretary of State as well as their respective appeals. There was also a 

case brought by the Badger Trust against the Welsh Ministers and the appeal 

against this decision, and three cases brought by an independent ecologist. A 

further judgment was published in 2020 concerning a judicial review claim by the 

NFU against a decision to refuse a culling licence in Derbyshire. Finally, there was 

the challenge brought in 2021 against the supplementary culling policy. These cases 

are listed in the table below, and a full list of the cases cited in this research is 

included in the bibliography. 

 

Table 4.1: Badger Culling Judicial Review Cases 

Case Citation Legal Issues 

R (Badger Trust) v The Welsh 

Ministers [2010] EWHC 768 (Admin) 

The Animal Health Act 1981; 

Tuberculosis Eradication (Wales) Order 

2009; Consideration of salient facts; 

Information sufficiently relevant to a 

lawful decision; Benefits and harms 

 
1 In addition to the previous equivalent versions of the role in previous departments. 
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R (Badger Trust) v The Welsh 

Ministers [2010] EWCA Civ 807 

The Animal Health Act 1981; 

Tuberculosis Eradication (Wales) Order 

2009; Necessity; Elimination or 

substantial reduction; Application to 

whole of Wales 

R (on the application of Badger Trust) 

v Secretary of State for the 

Environment, Food and Rural Affairs 

and Natural England and Royal 

Society for the Prevention of Cruelty to 

Animals [2012] EWHC 1904 

Preventing the spread/transmission of 

disease; reducing the incidence of 

disease; Natural meaning of these 

terms; Technical or specialist meanings; 

Sufficient information for lawful 

decisions 

R (on the application of Badger Trust) 

v Secretary of State for the 

Environment, Food and Rural Affairs 

[2012] EWCA Civ 1286 

Perturbation; Spread of disease outside 

of the licence area; Spread within the 

licence area 

R (on the application of Badger Trust) 

v Secretary of State for the 

Environment, Food and Rural Affairs 

and Natural England [2014] EWHC 

2909 

Continuation of pilot culls; Independent 

Expert Panel; Legitimate expectation; 

Published policy; Monitoring 

R (on the application of Badger Trust) 

v Secretary of State for the 

Environment, Food and Rural Affairs 

and Natural England [2014] EWCA Civ 

1405 

Determining legitimate expectation from 

policy; Requirements for legitimate 

expectation are well-established 

R (on the application of Humane 

Society International UK) v Secretary 

of State for Environment, Food and 

Rural Affairs [2014] EWHC 4579 

Clear that culling was part of 

Government policy; Carried out carefully 

and in a measured way; Pilots 

accompanied by assessments on behalf 

of Natural England; Dispute over quality 

of assessment; Too late to challenge 

decision on culling 

R (on the application of Langton) v 

Secretary of State for Environment, 

Food and Rural Affairs and Natural 

England [2018] EWHC 2190 

Sufficient information to satisfy duty of 

consultation; Acting for a proper 

purpose; Failure to carry out 

assessments; No difference to outcome 
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R (on the application of Langton) v 

Secretary of State for Environment, 

Food and Rural Affairs and Natural 

England [2019] EWHC 597 (Admin) 

Assessing impacts of badger control 

licences; Ecological features of SSSIs; 

Statutory duties in granting licences; 

Licence conditions; No difference 

principle 

R (on the application of Langton) v 

Secretary of State for Environment, 

Food and Rural Affairs [2019] EWCA 

Civ 1562 

Published guidance; Supplementary 

culling; Improper purpose; Lack of 

evidence 

R (on the application of the National 

Farmers Union and T&G Stone 

Limited) v Secretary of State for 

Environment, Food and Rural Affairs 

[2020] EWHC 1192 (Admin) 

Approval of culling licences; Legitimate 

expectation; Lawful direction to Natural 

England; Unlawful considerations 

R (on the application of Langton) v 

Secretary of State for Environment, 

Food and Rural Affairs [2021] EWHC 

2199 (Admin) 

Conserving biodiversity; supplementary 

culling; statutory duty; ecological effects. 

 

My analysis was based on published final judgments. These judgments clearly set 

out relevant facts and conclusions, whilst the grounds argued in each case provided 

a basis for identifying legal issues to explore further.  

 

4.3: Selected Timeline  

To recap the detailed context provided in earlier Chapters, the timeline presented 

below summarises some of the most significant events and relevant cases, 

beginning with the discovery in 1971 of a badger infected with bovine TB and 

including the most relevant legislation, reports, and legal challenges. This is a 

necessarily abridged history as it would not be possible to include in the available 

space every development in relation to the cull.  
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Figure 4.1: Timeline Showing Relevant Cases and Significant Events 

 

 

1971: Badger Zero: A farmer in Gloucestershire 

brought the dead body of a wild badger into his 

local government animal health office. A 

veterinary officer there conducted a post-mortem 

examination and reported pathological lesions 

caused by TB. 

1973: Badgers Act 1973: Badgers were 

given some limited protection but there 

were still weaknesses in the law. 

1992: Protection of Badgers Act 1992: 

This Act consolidated and improved 

previous legislation. 

2007: Final Report of the ISG: The ISG 

published its final report on options for 

controlling TB in cattle, finding that: “while 

badgers are clearly a source of cattle TB… 

badger culling can make no meaningful 

contribution to cattle TB control in Britain.” 

2010: Coalition Government: A UK 

Government coalition between the 

Conservative and Liberal Democrat parties 

came to power, promising a science-led 

and evidence-based response to the bovine 

TB problem that would include the culling of 

badgers. 

2010: Welsh Ministers Cases: The Badger Trust 

argued grounds of failure to consider material 

facts and the meaning of “substantially reduce,” 

though the case was ultimately decided in their 

favour based on the unlawful extent of the Order 

issued by the Minister. 

2012: Badger Trust Judicial Review Cases: 

The grounds here were narrow and technical, 

focusing on what the Secretary was empowered 

to do under section 10 of the 1992 Act. The 

Badger Trust were unsuccessful in arguing that 

this power could only be exercised to “prevent the 

spread of disease.” 

2014: Badger Trust Judicial Review Cases: 

Focused on whether there was an unqualified and 

unequivocal assurance made by the Secretary that 

an IEP would continue overseeing the pilot culls. 

The Badger Trust was unsuccessful in arguing that 

this assurance had been made. 
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As may be apparent from this brief timeline, approaches to challenging the badger 

culling policy have developed appreciably as various lines of argument have been 

pursued. The analysed cases represent those that have come closest to success, in 

that judges have been willing to grant permission to appeal these cases to senior 

courts and engage in considered debates regarding the merits of the arguments.  

2019: Bern Convention Complaint: A complaint 

against the Government under the Bern 

Convention. On 15-16 September 2020, the 

Standing Committee considered the complaint and 

responded that the complaint was put on ‘stand by’ 

to monitor developments on the cull policy. 

2019: NFU Judicial Review: The Claimants were 

unsuccessful on all three main grounds for their 

challenge: unlawful departure from policy, frustration of a 

legitimate expectation, and Wednesbury 

unreasonableness. Whilst an apparent victory for badger 

advocates, this case may leave the door open for political 

considerations to trump scientific evidence-based policy. 

2018: Langton Judicial Review Cases: 

Arguments continued to be narrow legal 

arguments about legal adequacy of consultation 

on supplementary culling and whether there was a 

sound legal basis for the policy, and whether 

Natural England had conducted adequate 

assessments. However, there was more of a focus 

on proper assessments of ecological impacts. 

2018: Godfray Review: This was a review 

of the Government’s 25-Year Bovine TB 

Strategy, aiming to inform next steps. Key 

findings included that the industry must take 

greater responsibility for on-farm controls, 

biosecurity, and safe trading practices. 

2021: Policy Paper ‘Action Plan for Animal 

Welfare’: Whilst this policy paper included a 

significant programme of welfare measures and 

sought to put “animal sentience at the heart of 

policy making,” it appeared to exclude any 

consideration of badgers or reference to the 

ongoing badger cull. 

2021: Bovine TB Consultation: DEFRA 

launched a consultation on proposals to manage 

the delivery of both vaccination and culling. 

Although widely publicised as indicating an end to 

badger culling, the Badger Trust remained 

unconvinced that it indicated an end, as licences 

would continue to be issued for several years.  

2021: New Legal Challenges: Judicial review 

challenges continued to be brought. The first, in 

2020 by Wild Justice, challenged on humaneness 

grounds. A further 2021 challenge by Langton 

challenged the supplementary culling policy in 

relation to the duty of the Secretary of State to 

consider impacts on biodiversity. 

2020: Government Response to Godfray 

Report: The Government set out its response, 

including next steps that indicated a move towards 

vaccination and cattle controls and away from 

lethal control of badgers. Badger advocates felt the 

Government reneged on these promises when 

they later issued several new culling licences. 
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In general, three main lines of argument have been used to justify opposition to the 

cull. The first of these is the “ethical” discourse, arguing that the culling of badgers is 

inhumane and negatively impacts welfare. Applications for judicial review in relation 

to humaneness of culling methods, such as those brought by Wild Justice, have not 

been successful. However, it may be speculated that cases focusing on emotive 

issues such as humaneness are most effective in capturing public attention and 

support. The cases themselves do not indicate the extent to which different grounds 

resonate with the public, meaning that this is one area in which the case analysis 

could be enriched by the interview findings. 

The second line of argument is the “rational choice” discourse, centred on the 

efficiency of culling, examining its cost and effectiveness in contributing to the 

overall policy goal of eliminating bovine TB. For example, the Welsh Ministers cases 

included a ground concerning the meaning of “substantially reduce,” whilst the 2012 

Badger Trust cases argued that the powers of the Secretary of State could only be 

exercised to “prevent the spread of disease.” These cases appear to have avoided 

disputing that clear evidence exists of the transmission of bovine TB between 

wildlife and cattle, and that this has become a significant component in the 

epidemiology of the disease.2  

Even the Badger Trust has accepted that some intervention in the badger population 

may be necessary, as eradication is made more difficult by the presence of a 

reservoir of infection in wildlife.3 Controversy has arisen in relation to what form this 

intervention should take, and the Trust has maintained that vaccination is a viable 

alternative to a culling strategy, particularly where it is carried out alongside cattle 

control measures.4 Further efficiency arguments arise involving debates regarding 

how best to invest limited available resources, and how the costs of culling and of 

bovine TB outbreaks can best be weighed in monetary terms and in terms of quality 

of life.5 

Finally, there is the “risk” discourse that emphasises issues such as the perturbation 

effect increasing levels of bovine TB in surrounding areas.6 Many critiques of the cull 

 
2 [2010] EWHC 768 (Admin) [6] 
3 [2010] EWHC 768 (Admin) [12] 
4 [2010] EWHC 768 (Admin) [12] 
5 Martin Lodge and Kira Matus, ‘Science, Badgers, Politics: Advocacy Coalitions and Policy 
Change in Bovine Tuberculosis Policy in Britain’ (2014) 42(3) The Policy Studies Journal 
367-390, 380 
6 Martin Lodge and Kira Matus, ‘Science, Badgers, Politics: Advocacy Coalitions and Policy 
Change in Bovine Tuberculosis Policy in Britain’ (2014) 42(3) The Policy Studies Journal 
367-390, 380 
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have centred around its potential side effects and relate to methods, the size and 

type of areas, duration, and the proportion of the population to be culled. The focus 

here is on specific policy details, allowing actors to move beyond ethical arguments 

regarding whose welfare should be prioritised to focus on details and predicted 

impacts of policy. 

More recent cases have moved towards an increasingly holistic view of the impacts 

of removing badgers on the broader ecosystem. Whilst opponents of the cull have 

claimed that its scale would cause local extinctions of badgers in parts of England, 

the Government has maintained that strict licensing and monitoring of culling 

activities would ensure that badger populations remained viable.7 These grounds 

will be explored in greater detail in the latter half of this Chapter. 

 

4.4: Judicial Review Background  

An effectively functioning system of judicial review should provide confidence that 

Ministers of the Crown and other public bodies will do what Parliament has 

authorised and required them to do and act in accordance with common law duties 

by providing a mechanism to hold them to account for the legality of their conduct.8 

A liberal approach to sufficient interest is appropriate where the claimant is seeking 

to argue that a public authority has exceeded the limitations on its power, as argued 

by Baroness Hale: 

“It is a truth universally acknowledged that judicial review is… a 
critical check on the power of the state, providing an effective 
mechanism for challenging the decisions, acts or omissions of 
public authorities to ensure that they are lawful… Allowing, even 
encouraging, people to take an active part in the enforcement of the 
law… must be a good thing.”9 

The fundamental characteristic of judicial review is that judges are not directly 

concerned with challenging the merits of a decision, but rather focus on the legality 

of the means by which the decision was taken, meaning that the court cannot 

substitute its own decision.10 The principles that underpin judicial review include a 

desire to supervise the exercising of public power in a way that gives all actors a fair 

 
7 The Canary: Badger cull is ‘crass hooliganism’ that’s set to continue indefinitely, experts 
say (16th July 2021): https://www.thecanary.co/feature/2021/07/16/badger-cull-is-crass-
hooliganism-thats-set-to-continue-indefinitely-despite-rebranding-experts-say/ 
8 Michael Fordham, Martin Chamberlain, Iain Steele and Zahra Al-Rikabi, ‘Streamlining 
Judicial Review in a Manner Consistent with the Rule of Law’ (2014) 19(2) Judicial Review 
73-97, 73 
9 Baroness Hale of Richmond, ‘Who Guards the Guardians?’ (2014) Judicial Review, 1 
10 Law Commission Consultation Paper No. 206, Wildlife Law, 164 [10.64] 
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hearing and demands clear processes, the consideration of all relevant information, 

and reasonableness.11 

Judicial review has been used both to seek redress in individual cases, in relation to 

a specific grievance where there is no other suitable remedy, and as a way of 

pursuing broader law and policy reform objectives, as a means of bringing issues of 

wider public interest to the courts. One of several widely held, influential 

assumptions regarding the costs and misuse of judicial review is that the increasing 

use of judicial review has largely been driven by claimants abusing the system. 

Another is that the effect of judicial review on public administration is mostly 

negative, in that it makes it more difficult for public bodies to efficiently deliver public 

services. Thirdly, there is the assumption that judicial review litigation tends to be a 

time-consuming, expensive detour, concerned with technical procedural matters that 

rarely alter the decisions of public bodies. Such claims have been challenged for 

their lack of empirical basis, with at least one study showing that they are misleading 

or outright false.12 

Although judicial review imposes costs on public bodies, it has been acknowledged 

that it enables improvements in the quality of public administration and helps public 

bodies to meet their legal obligations. Judicial review judgments have been found to 

have significant impacts regarding procedure, policy, the clarity of the law, and 

protection of human rights. Even failed challenges were considered to have resulted 

in improvements in the ways in which public bodies provide services, and to result in 

more positive engagement between parties. Although previous Governments have 

claimed that pressure groups, particularly those on the left, abuse and exploit the 

judicial review process for political ends, seeking to delay and subvert Government 

decisions, the findings of Bondy, Platt, and Sunkin did not indicate that there was 

widespread abuse of the system by claimants who sought to use judicial review for 

political purposes of public interest.13  

 

 
11 Emma Lees, ‘Allocation of Decision-Making Power under the Habitats Directive’ (2016) 28 
Journal of Environmental Law 191–219, 216 
12 Varda Bondy, Lucinda Platt, and Maurice Sunkin, ‘The Value and Effects of Judicial 
Review: The Nature of Claims, their Outcomes and Consequences’ (2015) Public Law 
Project, 1  
13 Varda Bondy, Lucinda Platt, and Maurice Sunkin, ‘The Value and Effects of Judicial 
Review: The Nature of Claims, their Outcomes and Consequences’ (2015) Public Law 
Project, 2 
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4.4.1: Judicial Review in Environmental Contexts 

Given the discretionary nature and flexibility of the current regime, it is rare that a 

decision taken by a body such as Natural England will be judged to involve that 

body acting outside of its very broad licensing powers. Consequently, the grounds of 

illegality, irrationality, and procedural impropriety are high bars to overcome.14 This 

raises the question of whether judicial review could ever be effective as a tool in 

securing effective change in the protection of badgers, and by extension other 

wildlife.  

We must consider what values, such as the value of public participation and 

transparency in public decision-making, the court ought to consider when it 

exercises its decision-making capabilities, and whether in an environmental context 

these differ from or go beyond the values that we expect a public authority to 

consider. In relation to nonhumans, there is the additional question of who we may 

class as a “participant.” Lord Hope has acknowledged the public interest inherent in 

environmental litigation: 

Environmental law proceeds on the basis that the quality of the 
natural environment is of legitimate concern to everyone. The 
Osprey has no means of taking that step on its own behalf, any 
more than any other wild creature. If its interests are to be protected 
someone has to be allowed to speak up on its behalf.15 

The principles of judicial review and deference that limit judicial power may not 

operate helpfully within a system that is so heavily reliant on scientific information 

and where the appropriate standard is precaution.16 Judicial review claims with an 

environmental aspect are some of the most factually complex proceedings because 

there is often a large amount of factual, policy, and technical material involved, 

which may require the court to understand complicated scientific processes and 

modelling, and this has an impact on the speed and efficiency of the judicial 

process. However, environmental decision-making is not merely a technical matter, 

in that it also involves political considerations and value judgments that affect a 

range of competing interests.  

 
14 Law Commission Consultation Paper No. 206, Wildlife Law, 164 [10.66] 
15 Walton v Scottish Ministers [2012] UKSC 44 [152] 
16 Emma Lees, ‘Allocation of Decision-Making Power under the Habitats Directive’ (2016) 28 
Journal of Environmental Law 191–219, 217 
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Although Lees believes that in recent environmental cases there has been 

increased judicial scrutiny of rationality in decision-making,17 in the 2019 Langton 

case the Court of Appeal reiterated that environmental law cases are public law first 

and environmental law second. Just as judicial review is limited in assessing the 

merits of policy, judges are limited in their ability to assess the merits of the scientific 

basis of such policies provided that the policy is not irrational. It was stated: 

[T]he judge considered whether in acting as he did under his 
statutory power the Secretary of State’s actions were otherwise 
flawed in public law terms. The judge concluded that the Secretary 
of State acted rationally in a public law sense. He did not fail to take 
relevant factors into account or take into account irrelevant factors... 
The judge considered the evidence in the context of the public law 
rationality test.18 

Difficult choices must be made where there are competing social and economic 

demands, and a balance must be struck between protection of the environment and 

other economic and social objectives. It is important that courts do not become a 

surrogate political process where pressure groups attempt to reargue political 

battles that have been lost in the democratic process, and whilst the courts may be 

able to decide which scientific view should be accepted for certain practical 

purposes, they are not an appropriate forum for the resolution of scientific disputes. 

Policymakers will be more aware of the political realities of balancing competing 

social and economic concerns, and as such environmental policymakers have 

generally been afforded a wide margin of discretion by the courts.19 

 

4.4.2: Judicial Deference 

Where decisions require the legitimacy that the democratic process provides, courts 

will respect the decisions of the legislature and the executive. Whilst the courts 

recognise that they can develop the common law in accordance with underlying 

values and principles through the cases that come before them, they appreciate that 

their role is not to determine questions of social policy or administrative feasibility.20 

The sovereignty of Parliament would be challenged if requirements for policymakers 

 
17 Emma Lees, ‘Case Note: Langton v Secretary of State for Environment, Food and Rural 
Affairs: Badger cull in the Court of Appeal’ (2020) 22(1) Environmental Law Review 43-48, 
45 
18 Langton v Secretary of State for Environment, Food and Rural Affairs [2019] EWCA Civ 
1562, [2019] 4 WLR 151 [64] 
19 Richard J Moules, Environmental Judicial Review (2011, Oxford: Hart Publishing) 
20 Philip Sales and Joanne Clement, ‘International law in domestic courts: the developing 
framework’ (2008) 124 Law Quarterly Review 388-421, 390 
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were laid down by the common law in addition to those imposed by Parliament, both 

expressly and impliedly.21 

In the 2021 Langton case, Griffiths J highlighted that the role of the court was to 

scrutinise policymaking and decisions within the limits of judicial review on limited 

grounds such as irrationality or the lack of due process, stating that the 

“fundamental decisions on the underlying controversies are not made by this court; 

nor should they be.”22 Likewise, in Badger Trust v The Welsh Ministers,23 Lloyd 

Jones J highlighted at the outset that it was for the Welsh Ministers to decide on the 

appropriate course of action, provided that they acted within their powers and on the 

basis of expert scientific advice.24 He did not consider that it was the role of the court 

to substitute its own views as to the appropriate strategy to combat bovine TB. 

Although the court was willing to intervene to make sure that the approach of the 

Minister accorded with available scientific evidence, they adopted a “patently 

noninterventionist approach” with regard to the quality of that evidence,25 and the 

court did not adjudicate on scientific rigour beyond commenting that the RBCT 

appeared “to have been well conducted and to have provided reliable information.”26 

Jasanoff has suggested that the central question that must be asked in relation to 

science in legal proceedings is not how good it is, but rather how much deference 

the claims of the scientific community deserve in particular legal contexts. Jasanoff 

has termed this a “cascade of deference,” ranging from a relatively high point where 

there is “good practical sense” in the law giving primacy to claims originating in 

science, to a point where there is little or no deference. At this point, the core 

concerns of the law in relation to accountability, representation, and justice should 

take precedence over the claims of science.27 

 
21 Christopher Forsyth and Mark Elliott, ‘The legitimacy of judicial review’ (2003) Public Law 
286-307, 289 
22 R (on the application of Thomas Langton) v Secretary of State for Environment, Food and 
Rural Affairs [2021] EWHC 2199 (Admin) [3] 
23 Although most of these cases are in relation to the Government policy of badger culling in 
England, the cases Badger Trust v The Welsh Ministers [2010] EWHC 768 and Badger Trust 
v The Welsh Ministers [2010] EWCA Civ 807 concerned the decision of the Minister for Rural 
Affairs to make the Tuberculosis Eradication (Wales) Order 2009 under the Animal Health 
Act 1981, providing authority for the Welsh Ministers to carry out a non-selective cull of 
badgers. 
24 [2010] EWHC 768 [14] 
25 Patrick Bishop, ‘Badgers and Bovine Tuberculosis: The Relationship Between Law, Policy 
and Science’ (2012) 24(1) Journal of Environmental Law 145-154, 151 
26 [2010] EWCA Civ 807 [77] 
27 Sheila Jasanoff, ‘Serviceable Truths: Science for Action in Law and Policy’ (2015) 93 
Texas Law Review 1723-1749, 1724 
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Although the cascade of deference suggests that where there is significant evidence 

of a strong scientific consensus there is a temptation for the law to lessen its 

scrutiny of scientific claims, Jasanoff is quick to caution that this “is not an invitation 

for the law to abdicate its normative responsibilities.”28 Jasanoff has clarified that 

questions must be asked regarding what provides experts with the authority to 

shape policy and whether they are acting in accordance with the transparent and 

understandable rules of delegation, although she has stated that the answers to 

these questions are far from being self-evident.  

Whilst the Welsh Ministers case demonstrates that there may often be disagreement 

between judges regarding the extent to which they should substitute their own views 

for those of the policymaker, it remains clear that courts are reluctant to substitute 

their own views in cases that involve scientific debate. This is problematic because 

environmental legislation frequently responds to issues that are the subject of 

scientific debate among experts.29 Where the science is weak, Jasanoff has stated 

that the most sensible course for the law to take, instead of seeking to deconstruct 

the fact-finding process or encourage experts towards consensus, is to “assert its 

fundamental concern for justice.”30 According to Jasanoff, principles such as 

“justice” are as defined by legal norms.31 However, these cases can only go so far in 

establishing what justice may mean for nonhuman species such as badgers. 

 

4.5: Science Friction: Law, Policy, and Science 

No one will deny that the law should in some way effectively use 
[scientific] knowledge wherever it will aid in settling disputes. The 
only question is how it can do so best.32 

On the basis that science is grounded in truth and reason, and is supposedly free 

from political bias, it is hoped that “scientists will enter the fray and cut the Gordian 

 
28 Sheila Jasanoff, ‘Serviceable Truths: Science for Action in Law and Policy’ (2015) 93 
Texas Law Review 1723-1749, 1742 
29 Richard J Moules, Environmental Judicial Review (2011, Oxford: Hart Publishing) 
30 Sheila Jasanoff, ‘Serviceable Truths: Science for Action in Law and Policy’ (2015) 93 
Texas Law Review 1723-1749, 1745 
31 Sheila Jasanoff, ‘Serviceable Truths: Science for Action in Law and Policy’ (2015) 93 
Texas Law Review 1723-1749, 1724 
32 Learned Hand, ‘Historical and Practical Considerations Regarding Expert Testimony’ 
(1901) 15 Harvard Law Review 40, 40, quoted in Patrick Ky, ‘Methodology: A Framework for 
Understanding the Evaluation of Science in Merits Review’ (2012) 24(2) Journal of 
Environmental Law 207-251, 250 
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knot of policy difficulties.”33 Science has been central in helping to develop policy to 

effectively reduce and eventually eradicate bovine TB in England and Wales, 

addressing causal questions of whether badgers are responsible, and to what 

degree, for spreading the disease to cattle. Science has also provided predictions as 

to whether culling badgers is likely to be an effective means of containing and 

eradicating the disease. However, scientists have disagreed on several matters of 

fact, suggesting that, instead of providing a robust foundation of uncontroversial 

evidence for policy creation, the problems faced by policymakers have been 

exacerbated.   

Ky has argued that there are a minimum of four ways in which courts engage with 

science. The first is in relation to qualifications, where the status of the experts and 

their appropriateness is examined. Secondly, there is weight of opinion, where the 

court assesses whether the scientific evidence agrees with prevailing opinion. 

Thirdly, there is peer review, where the court looks at whether the science that is 

relied upon has been subject to the peer review process. Finally, there is 

methodology, where the court looks at the methods used by the experts.34  

According to Lees, the Court of Appeal engaged on at least three of these levels in 

the Langton cases.35 The qualifications and status of the advisors were significant, 

and their independence and expertise were also noted. Although a degree of 

independence may be a reason to award an opinion greater weight, having less 

independence is not enough to make the opinion itself less credible.36 Expertise was 

not therefore considered to be undermined by the Governmental status of the Chief 

Veterinary Officer and Chief Scientific Advisor.37 

The Court also engaged directly with the potential appropriate methodologies for 

providing predictions regarding the effects of supplementary badger culling. 

Supplementary culling had not been carried out previously in England, and the 

existing evidence in relation to badger culling, both in England and internationally, 

 
33 Stephen F. Haller and James Gerrie, ‘The Role of Science in Public Policy: Higher 
Reason, or Reason for Hire?’ (2007) 20 Journal of Agricultural and Environmental Ethics 
139-165, 140 
34 Patrick Ky, ‘Methodology: A Framework for Understanding the Evaluation of Science in 
Merits Review’ (2012) 24(2) Journal of Environmental Law 207-251 
35 Emma Lees, ‘Case Note: Langton v Secretary of State for Environment, Food and Rural 
Affairs: Badger cull in the Court of Appeal’ (2020) 22(1) Environmental Law Review 43-48, 
46 
36 As per the Upper Tribunal in Forager Limited v Natural England [2015] UKFTT 
NV_2015_0002 (GRC) and Natural England v Warren [2019] UKUT 300 (AAC) 
37 Emma Lees, ‘Case Note: Langton v Secretary of State for Environment, Food and Rural 
Affairs: Badger cull in the Court of Appeal’ (2020) 22(1) Environmental Law Review 43-48, 
46 
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was doubtful in relation to the general success of culling. The essence of the 

existing data was that culling activity was generally of limited use because the 

benefits would tail off over time and there would be a “perturbation effect” in some 

situations, whereby badger ranges would be disturbed, resulting in infected badgers 

moving beyond their original territory and infecting other badgers. One purpose of 

supplementary culling was to mitigate this perturbation effect.38  

The practical realities of the decision also had to be acknowledged, in that there 

were two options available to the Secretary of State, either to do nothing or to 

attempt supplementary culling. Bovine TB would spread if no further action was 

taken in areas where there had been intensive culling, and at the time there 

appeared to be no viable alternative option to supplementary culling for maintaining 

disease control benefits.39 If there was implementation of supplementary culling, 

then the disease might not have continued to spread. This did not necessarily mean 

that supplementary culling should have been adopted, as it would also be legitimate 

to conclude that stopping the culling of badgers was more important than preventing 

the spread of bovine TB.40 

The decision on whether culling should take place was not a scientific one, but 

rather one based on informed judgment, with qualified and experienced experts 

providing information through their views and predictions. The judgment came from 

the public administration, and the way that this judgment was exercised is the reality 

of decision-making in contentious areas where it is not possible to achieve absolute 

scientific certainty.41  

 

4.5.1: Scientific Certainty 

If decisions are only lawful where the scientific evidence is certain, then certainty 

must be something that it is possible to achieve. However, in Langton [2019] the 

 
38 Emma Lees, ‘Case Note: Langton v Secretary of State for Environment, Food and Rural 
Affairs: Badger cull in the Court of Appeal’ (2020) 22(1) Environmental Law Review 43-48, 
44 
39 Langton v Secretary of State for Environment, Food and Rural Affairs [2019] EWCA Civ 
1562, [2019] 4 WLR 151 [66] 
40 Emma Lees, ‘Case Note: Langton v Secretary of State for Environment, Food and Rural 
Affairs: Badger cull in the Court of Appeal’ (2020) 22(1) Environmental Law Review 43-48, 
47 
41 Emma Lees, ‘Case Note: Langton v Secretary of State for Environment, Food and Rural 
Affairs: Badger cull in the Court of Appeal’ (2020) 22(1) Environmental Law Review 43-48, 
47 
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Court of Appeal was more realistic regarding the possibility and value of certainty in 

science, stating: 

By its very nature, scientific knowledge is a developing concept. 
Contrary to popular thinking, scientific knowledge cannot always 
deliver certainty. Experts may not know that a specific experiment 
will achieve an identified result; but based on their experience and 
expert knowledge they are properly able to conclude that an 
experiment is logically justified on the information available. In the 
circumstances of this case, what was proposed was an adaptive 
process which would be monitored. The monitoring and the results 
would be used to evaluate the effectiveness of the activity which 
would add to existing knowledge of the effect of supplementary 
culling as a means of controlling the spread of disease. There is 
nothing in section 10 which states that the procedure is lawful only 
if the outcome is certain. Its purpose is to seek to achieve a 
particular end, the prevention of the spread of disease. The 
dichotomy raised by the appellant between scientific certainly and 
scientific opinion is a false one.42 

Governments cannot legitimately maintain the idea that decisions can only be made 

once all the appropriate knowledge is available, as instead politics must often now 

be carried out under conditions of “radical uncertainty.”43 Jasanoff has highlighted 

the growing need for “technologies of humility,” methods or institutionalised habits of 

thought that try to deal with the uncertain, the unknown, and the uncontrollable.44 

Technologies of humility directly confront the normative implications of the lack of 

perfect foresight by acknowledging the limits of prediction and control, calling for 

different expert capabilities and forms of engagement between policymakers, 

experts, and the public than were previously considered necessary. This requires 

not just formal mechanisms for participation, but also an intellectual environment 

that encourages people to share their knowledge and skills in resolving common 

problems.45 

The concept referred to by Jasanoff as “serviceable truth” calls attention to the fact 

that the role of science in the legal process is not to provide a mirror of nature, but to 

serve those who come to the law with claims for justice or welfare whose resolution 

requires scientific fact-finding.46 “Serviceable truth” is a state of knowledge that 

 
42 Langton v Secretary of State for Environment, Food and Rural Affairs [2019] EWCA Civ 
1562, [2019] 4 WLR 151, [69] 
43 Maarten Hajer, ‘Policy without polity? Policy analysis and the institutional void’ (2003) 36 
Policy Sciences 175-195, 185 
44 Sheila Jasanoff, ‘Technologies of Humility: Citizen Participation in Governing Science’ 
(2003) 41 Minerva 223-244, 227 
45 Sheila Jasanoff, ‘Technologies of Humility: Citizen Participation in Governing Science’ 
(2003) 41 Minerva 223-244, 227 
46 Sheila Jasanoff, ‘Serviceable Truths: Science for Action in Law and Policy’ (2015) 93 
Texas Law Review 1723-1749, 1730 
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supports reasoned decision-making and satisfies tests for scientific acceptability, but 

also assures those who are exposed to risk that their interests “have not been 

sacrificed on the altar of an impossible scientific certainty.”47  

In the 2012 cases, Ouseley J noted that the issue of whether a significant portion of 

badgers were infected with bovine TB in the areas where the disease was endemic 

was disputed, but also that it was not a relevant issue for him to resolve, and the 

scientific evidence was relevant only in ensuring that he could avoid falling into “the 

error of treating as established fact or as generally agreed expert scientific opinion 

what was in reality contentious.”48  

Arguably it is a strength of the law that it does not seek perfection or truth in any 

absolute sense. Instead, it seeks to be satisfied by the more attainable goal of 

legitimacy. Although the scientific attributes of accuracy and reason are necessary 

components of legitimacy, it has traditionally only been expected that decision-

makers make a good faith effort to reach a decision that is justifiable based on the 

information available. The key legitimacy question is not whether regulatory 

decisions are objectively correct or certain, but whether they adequately satisfy 

legitimate societal goals.49 

The 2019 Langton case highlighted the relationship between relying on expertise 

and conclusions in relation to rationality, and how this is impacted by the uncertainty 

of the expert opinion. Useful guidance was provided by the Court regarding how and 

when relying on expert opinion will be sufficient to signify rational decision-making: 

[The consultation] acknowledged the limited evidence available but 
concluded that there was a logical and defensible rationale for the 
licensing of supplementary culling and recommended that it should 
be licensed. We agree that the Secretary of State was rationally 
entitled to rely upon such independent and informed scientific 
opinion, based as it was upon an analysis of available evidence, in 
arriving at the decision which he did. These were the experts who 
were particularly qualified to question and carry out the relevant 
analysis. The unspoken submission is that these experts were 
themselves acting irrationally. The Secretary of State is, of course, 
not obliged to adopt expert advice but he cannot be criticised for 
doing so.50  

 
47 Sheila Jasanoff, The Fifth Branch: Science Advisers as Policymakers (1990, Cambridge, 
Mass.: Harvard University Press), 250 
48 [2012] EWHC 1904 [3], [7] 
49 Holly Doremus and Dan Tarlock, ‘Science, Judgment, and Controversy in Natural 
Resource Regulation’ (2005) 26 Public Land & Resources 1-38, 18 
50 Langton v Secretary of State for Environment, Food and Rural Affairs [2019] EWCA Civ 
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This would appear to be a particularly sweeping statement in that it raises the 

question of whether there are truly no cases in which the Secretary could be 

criticised for adopting expert advice. When considering whether the badger cull was 

necessary in Wales to “substantially reduce” the incidence of bovine TB in cattle in 

the Welsh Ministers case,51 Smith LJ held that the decision of the Minister had to be 

based not just on a hunch, but on science: 

I do not think that it is disputed that the section 21 consideration of 
whether the destruction of members of a wild species is necessary 
to eliminate or reduce the incidence of a disease in animals must 
be based on scientific evidence. Hunch and anecdote would 
obviously not be sufficient; nor would impermissible extrapolation.52 

The inclusion of the words “impermissible extrapolation” implies that some amount 

of extrapolation would in certain cases be permissible, and in fact may be 

unavoidable, raising the question of whether the courts should defer to science in 

deciding what can be considered legitimate extrapolation. This appears logical in 

relation to cases where the circumstances for extrapolation are sufficiently 

analogous, for example where ecological characteristics are so similar that the 

effects of an action could be predicted. This would be a matter to be determined 

based on the facts of each case. However, it is unlikely that every case would be as 

clear-cut as the Welsh Ministers case, where the evidence of one small area clearly 

could not be extrapolated to the whole of Wales.53 

 

4.5.2: Science and Justice 

Jasanoff has highlighted that the critical concern for the law is not how judges can 

best do justice to science, but rather how courts can better provide justice in 

circumstances of endemic uncertainty and ignorance.54 A focus on this question 

makes it clear that where science has generated facts in relation to controversies, 

the law should not automatically transcribe them into legal decisions. Instead, the 

legal process should develop a more self-critical awareness of the pivotal role that 

the law plays in the creation of knowledge, as well as the ways in which the law may 

potentially hinder knowledge creation. Only by acknowledging this agency and these 

 
51 R (on the Application of Badger Trust) v Welsh Ministers [2010] EWCA Civ 807 
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54 Sheila Jasanoff, ‘Law’s Knowledge: Science for Justice in Legal Settings’ (2005) 95 
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limitations, Jasanoff argues, can the legal system enable itself to use science in the 

way that is should be used in legal environments, to achieve justice.55 

The role of science may be limited where it is unable to fully resolve problems of 

cultural bias and sentimentality that we face when dealing with difficult policy and 

ethical questions.56 One point highlighted by McCulloch and Reiss is that the issue 

of bovine TB and badger control policy is undeniably an ethical issue, meaning that, 

although the scientific evidence base and economic cost-benefit analysis will inform 

policy, ultimately the correct policy must be informed by an ethical analysis, and we 

must consider what policy can be most easily justified based in consideration of the 

impacts on all of the relevant affected moral groups. 57 There are several equally 

relevant factual considerations beyond scientific facts in relation to bovine TB and 

badgers that must be consulted when developing a policy package, including the 

interests of stakeholders such as farmers and activists, public values such as the 

humaneness of culling practices and the preservation of wildlife, subject-specific 

knowledge provided by veterinarians, the practical implementation of culling, and 

economic factors such as the costs of culling or changing farming practices.58 

McCulloch and Reiss have sought to apply numerical values to the utility of various 

policy options through an Animal Welfare Impact Assessment (AWIA) process 

based upon a utilitarian framework.59 Although a scientific study will show how the 

stress levels, behaviour, and physiology of nonhumans are affected, the magnitude 

of these responses only provide anything meaningful when placed in context. 

Questions of gains and losses in utility are complex, but the AWIA may be an 

important tool in estimating the positive and negative welfare impacts of policy 

options, and it can be argued that the less a policymaker has relied on their own 

determination or intuition alone, the more willing a court should be to give greater 

regard to their decisions.60 
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Jasanoff has highlighted that the suggestions that scientists frequently disagree in 

their interpretations of data, that experts can be found to support virtually any 

reading of evidence, and that ultimately the choice between different interpretations 

with be either arbitrary or influenced by political interests challenge the view that 

science is a disinterested search for truth. Further, these suggestions are 

detrimental to the self-image of scientists, and the exposing of uncertainty and 

disunity may undermine public confidence in science.61 An emphasis on 

indeterminacy in science may provide policymakers with better chances of 

withstanding judicial review, as courts have traditionally been more deferential 

towards those decisions that are based on discretionary judgments and policy, as 

opposed to those based on empirical findings and science.62 

 

4.5.3: Mandated Science and the RBCT 

You know, the very powerful and the very stupid have one thing in 
common. They don't alter their views to fit the facts, they alter the 
facts to fit their views, which can be uncomfortable if you happen to 
be one of the facts that needs altering. 

Doctor Who, The Face of Evil: Part Four  

Hajer has argued that in understanding the policy process, it is key to pay attention 

not so much to the “constructedness” of knowledge, but rather to the ways in which 

knowledge is to be understood as the product of particular practices, and attention 

must be paid to how facts and research projects are “enlisted” to support particular 

problem-solving strategies.63 The way in which evidence is gathered is effectively 

structured by the process of defining results because a method, in the case of the 

RBCT an effective culling strategy, is sought to satisfy a pre-defined aim, in this 

case preventing the spread of disease.64 The core executive had negotiated the aim 
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of testing the efficacy of culling options in advance, and so determined the way in 

which DEFRA was to approach the policy problem.65 

When engaging in “mandated science,” it is impossible to avoid skewing the debate 

in favour of one side because the judgment regarding where to end a line of enquiry 

must be chosen either arbitrarily or according to ethical or political intuitions. In the 

absence of a thoroughly exhaustive scientific analysis, it is not possible to be sure 

whether all appropriate avenues of scientific research in relation to the controversial 

issue have properly been pursued.66 The facts provided by the scientists in the ISG 

had been researched with the intention of answering specific policy questions and 

making specific predictions. Inevitably there will be choices and judgments in this 

process, such as when the relevance and comparative weight of facts to be included 

in or excluded from a prediction are assessed.67 

The RBCT was a real-world policy experiment, subject to the types of societal 

influences that would be considered by policymakers when assessing scientific 

evidence, as opposed to a traditional laboratory experiment that would require policy 

reinterpretation. Any experiment such as the RBCT depends for its validity on 

gaining political and public support as much as it does on meeting any scientific 

criteria, and although the ISG tried to implement the RBCT in the most scientifically 

rigorous manner possible, it was considered politically expedient to include minor 

modifications. When designing the trial, the ISG chose to take predicted public 

opposition into account and consequently chose to avoid using snares or gassing 

methods or risking leaving cubs to starve by killing lactating sows.68 The culling 

methods and procedures that were employed also had to take account of the 

practical difficulties involved in fieldwork and obtaining permission from 

landowners.69  
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Whilst this created restrictions with regard to the design of the trial and its 

implementation, it meant that the methods used could approximate closely how a 

policy of culling could be implemented in practice.70 However, ex-Government 

veterinarians and veterinary epidemiologists criticised the RBCT, focusing on design 

and implementation and in particular the adjustments made by the ISG to adapt to 

policy, practical, and welfare requirements, as well as the effects of direct action on 

field operations. It was argued that an insufficient number of badgers had been 

removed from the trial areas, which had increased the disruption to their social 

groups and resulted in a flawed experiment that could not support the claims made 

by the ISG.71 

Sir David King claimed when asked to review the science that he found the previous 

scientists had reached conclusions that were “scientifically impure” as they had 

taken into account economic and social factors that should be considered by 

officials and not by scientists.72 Both the approaches of King and of the ISG 

operated on the reasoning that, given that badgers were agreed to be a significant 

cause of infection, the culling of badgers could help to contain the spread of bovine 

TB, provided that it was possible to implement effective culling. However, the 

scientists of the ISG believed that it was not possible, for scientific, practical, and 

economic reasons, to achieve effectiveness. From the outset, the ISG was clear in 

its belief that “the widespread elimination of badgers from large tracts of the 

countryside would not be politically or socially acceptable, hence we have sought to 

explore a much wider consideration of the problem and its possible solution(s).”73 

The adversarial system at its best can promote a realistic assessment of what is 

known by experts, what they are able to legitimately guess at, and what they are 

asserting without justification.74 However, Lees has written that where public 

authorities claim to have acted a particular way because the science has told them 

so, little room is left for arguments that rely on non-scientific factors. The quality of 

decision-making can be improved if it is understood that scientific knowledge is the 
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71 Angela Cassidy, ‘‘Big Science’ in the field: experimenting with badgers and bovine TB, 
1995-2015’ (2015) 37(3) History and Philosophy of the Life Sciences 305-325, 316 
72 Gareth Enticott and Alex Franklin, ‘Biosecurity, Expertise and the Institutional Void: The 
Case of Bovine Tuberculosis’ (2009) 49(4) Sociologia Ruralis 375-393, 381 
73 Independent Scientific Group, ‘Bovine TB: Second Report of the Independent Scientific 
Group on Cattle TB’ (1999) [para 12.0.3] Available at: 
http://www.defra.gov.uk/animalh/tb/isg/report/contents.htm.  
74 Sheila Jasanoff, ‘Judicial Fictions: The Supreme Court’s Quest for Good Science’ (2001) 
38(4) Society 27-36, 28 
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background to balancing values, rather than the other way round.75 In the rest of this 

Chapter, I will discuss the most significant grounds argued in the judicial review 

cases and the levels of success achieved. I will also highlight what these cases are 

unable to tell us, and how this has been built on using the interviews. 

 

4.6: Judicial Review Grounds 

4.6.1: Narrow and Technical Grounds 

In the 2012 cases, the focus was on what the Secretary of State was empowered to 

do under section 10 of the Protection of Badgers Act 1992. As explained in Chapter 

Two, this section allows the appropriate authority to issue licences to carry out acts 

that the Act otherwise forbids. The Badger Trust argued that this power could only 

be exercised to “prevent the spread of disease,” which was submitted to be a 

“geographical concept” relating to preventing the spread of the disease from the 

area covered by the licence.76 The concept of “reducing the incidence” within the 

area, achieved by culling badgers, was to be regarded as a different purpose. The 

Secretary responded that this was a false distinction, because where the disease 

was transmitted to an uninfected herd this would increase the incidence and thus 

the spread would likewise increase.77 

Laws LJ agreed with the reasoning of Ouseley J that the phrase “preventing the 

spread of disease” was not one that obviously had a specialist scientific or technical 

meaning, and nor was it a phrase on which there was general scientific consensus, 

and as such an ordinary English meaning could be used to hold that preventing the 

infection of an uninfected animal was the same as preventing the spread of 

disease.78 It was held that it made little sense to contemplate a provision concerned 

with preventing the spread of disease outside of, but not at all inside, the area where 

the action was being taken.79  

Regardless of how scientists chose to express themselves, in situations such as 

where a badger transmitted the disease so that it infected cattle in a herd which was 

not infected, the incidence of the disease would be increased, and the disease 

 
75 Emma Lees, ‘Case Note: Langton v Secretary of State for Environment, Food and Rural 
Affairs: Badger cull in the Court of Appeal’ (2020) 22(1) Environmental Law Review 43-48, 
48 
76 R (on the application of The Badger Trust) v The Secretary of State for the Environment, 
Food & Rural Affairs [2012] EWHC 1904 (Admin) [31] 
77 [2012] EWHC 1904 [33] 
78 [2012] EWCA Civ 1286 [19] 
79 [2012] EWCA Civ 1286 [19] 
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would be spread. There was no reason to suppose that such an “artificial and 

pointless” approach had been intended by Parliament.80 Although it is admirable that 

the Badger Trust would seek to ensure that culling was being carried out for the 

proper legislative purpose, it is difficult to see the distinction between “reducing the 

incidence” and “preventing the spread” as anything other than “artificial and 

pointless” when considering the intention of Parliament when drafting the Act. 

Regardless of which phrase was used, where badgers were considered to transmit 

bovine TB to cattle this would be used as a justification for killing badgers by those 

supporting culling as a method of disease control.  

In the Welsh Ministers cases, it was submitted that the word “substantial” in the 

context of section 21 of the Animal Health Act 1981 should have the sense of 

meaning “almost complete.” This power had to be interpreted in the context of other 

statutory protection of badgers, as the Ministers were being required to justify an 

action that was otherwise unlawful, the destruction of badgers, and as such there 

should be a narrow construction of the derogation from the protection provided by 

statute.81  

On appeal, the Badger Trust contended that Lloyd Jones J had erred in holding that 

within the context of section 21(2)(b) of the 1981 Act “substantially reduce” simply 

meant a reduction that was “more than merely minor or trivial.”82 The Badger Trust 

was more successful here as, although Pill LJ was not convinced by the argument of 

the Trust that the conjunction of the words “substantially reduce” with the word 

“eliminate” imparted a high standard for “substantial,”83 the majority in this case felt 

otherwise. Whilst Smith LJ accepted that in this context a reduction of 9% might be 

“a significant achievement that should not be undervalued,”84 she did not think that 

as a matter of ordinary language such a reduction could not be described as 

“substantial.”85  

If Parliament had intended for a reduction of the size contended for by the Ministers 

to be sufficient then it would have legislated that a Minister need only be satisfied 

that there will be a “reduction” in the incidence of the disease.86 Stanley Burnton LJ 

held that the interpretation advocated by the Ministers would have the same 

 
80 [2012] EWHC 1904 [36] 
81 [2010] EWCA Civ 807 [27] 
82 [2010] EWCA Civ 807 [23] 
83 [2010] EWCA Civ 807 [44] 
84 [2010] EWCA Civ 807 [83] 
85 [2010] EWCA Civ 807 [83] 
86 [2010] EWCA Civ 807 [84] 
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practical effect as if the word “substantial” were absent, and did not think that 

Parliament could have authorised the removal of the protection that it had conferred 

under the Protection of Badgers Act 1992 through delegated legislation on the basis 

of any reduction in disease that was only just more than insignificant or trivial.87 In 

this, we can see judges willing to impose a significant threshold for the benefit that 

must be expected from a severe action such as the culling of a protected species.  

In this case, the successful ground of appeal was suggested by one of the judges, 

and it appears likely that in the absence of this ground the Badger Trust would not 

have been successful, as at paragraph 56 of the judgment Pill LJ stated that had the 

Order been confined to the Intensive Action Pilot Area (IAPA) he would have 

dismissed the appeal. Whilst this was a minor victory for the Trust, in that it 

prevented the Order being extended to the whole of Wales, it did not prevent a 

future Order covering the IAPA, or the culling of badgers in that area. The Trust had 

relied on grounds that challenged the material facts that the Minister had considered 

and questioned the direction that the Minister had given herself regarding the 

meaning of “eliminate or substantially reduce” in section 21 of the Animal Health Act 

1981. These were areas in which the judges were unwilling to intervene as they 

wished neither to override the discretion of the Minister in choosing which material 

facts to consider nor to potentially usurp the role of Parliament by imputing a 

numerical value to “substantially reduce” that had not been included in legislation.  

 

4.6.2: Humaneness 

It may simply be that narrow, technical grounds were areas the court felt most 

appropriate for legal argument, potentially being reluctant to discuss and create 

precedent for amorphous, subjective concepts such as “humaneness,” one of the 

criteria the pilot culls were set up to test. Use of the term “humane” in law may have 

little resemblance to how the word can be understood in its ordinary, everyday 

usage. If it was defined strictly in relation to scientific criteria detailing behavioural 

and physiological responses, then what is considered humane for each nonhuman 

would be comparable. However, what is considered “inhumane” regarding a 

companion nonhuman may be accepted as humane in relation to cattle or 

badgers.88  

 
87 [2010] EWCA Civ 807 [102] 
88 Craig A. Wenner, ‘Judicial Review and the Humane Treatment of Animals’ (2011) 86 New 
York University Law Review 1630-1668, 1630 
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Understanding what it means to be humane incorporates human social values and 

the perceived qualities and utility of various species.89 These cases tell us little 

about the humane treatment of badgers and other wildlife where the focus is on 

narrow, technical distinctions, and as such the interview findings have been able to 

provide more detail in this regard. However, judicial review still has value as courts 

should ensure that policymakers have relied on appropriate sources to inform their 

understanding of humane. 

One advantage of arguments made in relation to concepts such as “humaneness” is 

the potential for encouraging public support and provoking debate. For dialogue to 

emanate from court decisions, it is necessary to have cases reviewing the standards 

animating the law at issue, ideally at an appellate level where the law can be 

discussed in detail.90 Whilst the malleability of the concept of “humane” allows the 

law to recognise the interest that society has in reducing the pain and suffering of 

nonhumans by classifying certain unacceptable practices as inhumane, it 

nonetheless allows for other practices such as culling to be considered humane 

where there is ambiguity and a human interest that requires nonhuman interests to 

be compromised.91 In seeking to prevent the negative impacts of bovine TB, 

advocates of culling appear willing to accept the risk that a certain proportion of 

badgers will not be killed humanely, as long as the majority are killed in a way that 

satisfies their own subjective interpretation of humaneness. 

The failure of an appeal may still have value to the extent that it encourages 

meaningful public dialogue and contributes to future challenges by highlighting the 

areas to target, whether this is flawed science, custom, or economic arguments, 

allowing advocates to plan accordingly.92 A case brought on the grounds that badger 

culling is inhumane may generate more publicity and be more comprehensible to the 

general public than one brought on narrow technical grounds, and such cases may 

also place pressure on governments for greater accountability. In focusing on the 

technical interpretation of legislation, there may be a risk that the interests of the 

badgers and cattle are reduced to mere background context for the legal argument, 

 
89 Craig A. Wenner, ‘Judicial Review and the Humane Treatment of Animals’ (2011) 86 New 
York University Law Review 1630-1668, 1631 
90 Peter Sankoff, ‘The Animal Rights Debate and the Expansion of Public Discourse: Is It 
Possible for the Law Protecting Animals to Simultaneously Fail and Succeed?’ (2012) 18(2) 
Animal Law 281-320, 298 
91 Craig A. Wenner, ‘Judicial Review and the Humane Treatment of Animals’ [2011] 86 New 
York University Law Review 1630-1668, 1643 
92 Peter Sankoff, ‘The Animal Rights Debate and the Expansion of Public Discourse: Is It 
Possible for the Law Protecting Animals to Simultaneously Fail and Succeed?’ (2012) 18(2) 
Animal Law 281-320, 305 
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reinforcing the anthropocentric character of the law.93 However, focusing on more 

emotive arguments risks fuelling the polarisation and politicisation of the badger 

culling debate.  

 

4.6.3: It Must be Nice to Have DEFRA on Your Side: “Populist Politics” and 

“Point Scoring” 

In 2019, the NFU began a judicial review challenge of the decision by the 

Government not to grant licences for the culling of badgers in Derbyshire.94 Much 

like other judges had previously, in delivering her judgment Mrs Justice Andrews 

acknowledged from the outset that this case concerned a topic that engendered 

very strong feelings on both sides of the debate.95 However, she clearly stated that 

the case was not about the merits of culling badgers as opposed to utilising 

vaccination in preventing the spread of bovine TB. The narrow issue that the court 

was to determine was whether it was lawful for the Secretary of State to issue a 

direction to Natural England obliging it not to grant any badger culling licences in 

Derbyshire that year. The Direction singled out Derbyshire and was the only such 

Direction issued in 2019, with cull licences granted in respect of all other 

applications that had been approved by Natural England. The decision to refuse the 

application caused great frustration to local farmers, who believed that they had 

done “everything by the book” and had invested significant time and money in the 

application. The NFU branded the decision “populist politics” and “point scoring,” 

adhering to the view that policy decisions must be based on science and evidence.96 

The Secretary took the decision to issue the direction based on advice received 

from the Minister. The Director of Animal and Plant Health and Welfare was told by 

the Minister that the clear disease control justification for allowing the cull and the 

fact that guidance supported the issue of a licence had been weighed against the 

interest in avoiding the culling of vaccinated badgers. No mitigations, for example 

buffer zones, that would both allow an effective cull and provide adequately certain 

assurance that there would be no culling of vaccinated badgers had been 

 
93 Michelle Maloney, ‘Building an Alternative Jurisprudence for the Earth: The International 
Rights of Nature Tribunal’ (2016) 41 Vermont Law Review 129-142, 141 
94 R (on the application of the National Farmers Union) v Secretary of State for Environment, 
Food and Rural Affairs [2020] EWHC 1192 (Admin) 
95 R (on the application of the National Farmers Union) v Secretary of State for Environment, 
Food and Rural Affairs [2020] EWHC 1192 (Admin) [1] 
96 Farmers Weekly: NFU launches legal challenge over Derbyshire cull rejection (11th 
December 2019): https://www.fwi.co.uk/livestock/health-welfare/livestock-diseases/bovine-
tb/nfu-launches-legal-challenge-over-derbyshire-cull-rejection 
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considered feasible. “Very substantial” weight was given to the risk that this might 

happen.97 

The situation in Derbyshire was novel because, whilst some other cull areas did 

have vaccination taking place within or near them, none were Badger Edge 

Vaccination Scheme (BEVS) projects on the same scale as the Derbyshire project, 

run by Derbyshire Wildlife Trust with input from the National Trust, NFU, and local 

badger groups. This was the first serious test of the policy of enabling culling and 

vaccination to co-exist in the Edge Area,98 with Government proactively supporting 

vaccination as a rational disease control option.99 This proposed cull was highly 

controversial and had faced substantial public opposition, with a risk that such 

opposition could spill over into more sustained protest which would in turn constrain 

future policy options. The present Government wanted to reconsider policy in 

relation to culling but there was not sufficient time before the deadline for licensing 

culls in 2019 to do so.100 

This decision was a difficult one that involved complex political and ethical value 

judgments of a type that Andrews J considered to be “quintessentially matters for 

the democratically accountable decision-maker.”101 There was a particularly 

substantial vaccination programme and vocal animal rights and anti-culling lobby in 

Derbyshire, meaning that allowing culling would be liable to inflame tensions both 

locally and nationally. It was understandable that senior politicians would want to 

keep the pro-vaccination lobby “on side” if there was any intention to shift the 

balance away from culling and towards non-lethal methods of control.102  

A political judgment therefore had to be made regarding whether it was worth risking 

the adverse publicity and loss of goodwill if a vaccinated badger was killed. Andrews 

J held that there was nothing irrational in concluding that it was not worth the risk,103 

where potential negative fallout from the killing of a vaccinated badger was too high 

 
97 R (on the application of the National Farmers Union) v Secretary of State for Environment, 
Food and Rural Affairs [2020] EWHC 1192 (Admin) [66] 
98 The area immediately adjacent to the High Risk Area that was not part of the Low Risk 
Area. 
99 R (on the application of the National Farmers Union) v Secretary of State for Environment, 
Food and Rural Affairs [2020] EWHC 1192 (Admin) [64] 
100 R (on the application of the National Farmers Union) v Secretary of State for 
Environment, Food and Rural Affairs [2020] EWHC 1192 (Admin) [66] 
101 R (on the application of the National Farmers Union) v Secretary of State for 
Environment, Food and Rural Affairs [2020] EWHC 1192 (Admin) [98] 
102 R (on the application of the National Farmers Union) v Secretary of State for 
Environment, Food and Rural Affairs [2020] EWHC 1192 (Admin) [97] 
103 R (on the application of the National Farmers Union) v Secretary of State for 
Environment, Food and Rural Affairs [2020] EWHC 1192 (Admin) [98] 
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a political price. It was for the Secretary to make that judgment call, regardless of 

how strongly a farmer facing the threat to his livestock and livelihood posed by 

bovine TB may disagree with that view.104 

Whilst the dismissal of this claim on all grounds could be considered a victory for 

advocates for badgers, it would be short-sighted to celebrate. The decision only 

prevented culling in one specific area for one year, leaving open the possibility that it 

could commence in the following year. This precedent suggests that a decision may 

be taken to avoid substantial public backlash where the decision may prove 

unpopular, regardless of scientific evidence supporting or opposing the decision, 

and could equally be applied in circumstances where public opinion is considered by 

policymakers to be against the relevant species. This case does little therefore to 

provide secure protection for nonhuman interests where they are subject to 

changeable public opinion. 

 

4.6.4: Proper Consultation 

The principle was established in Secretary of State for Education and Science v 

Tameside MBC105 that before a public law decision is made, as part of the decision-

making process the decision-maker must have asked themselves the correct 

questions and taken reasonable steps to acquaint themselves with all the relevant 

information necessary to answer the questions correctly. Because the consultation 

process will often bring forward the necessary information, consultation may act as 

an efficient way of defending against challenges to the decision. However, the 

discretion of the decision-maker is not unbounded as there are certain fundamental 

propositions that it is commonly accepted must be adhered to. 

Langton sought to quash the decisions of the Secretary of State to issue guidance in 

relation to the licensing of supplementary culling by contending that the guidance 

was issued following an unlawful consultation, based on a breach of the Sedley 

requirements for lawful consultation.106 The Sedley, or Gunning, principles were 

 
104 R (on the application of the National Farmers Union) v Secretary of State for 
Environment, Food and Rural Affairs [2020] EWHC 1192 (Admin) [96] 
105 Secretary of State for Education and Science v Tameside MBC [1977] AC 1014 [1065B] 
106 Requirements adopted by Hodgson J in R v Brent London Borough Council, ex parte 
Gunning (1985) 84 LGR 168, after being submitted in legal argument by Mr Stephen Sedley 
QC 
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proposed in the case of R v Brent London Borough Council, ex parte Gunning,107 

and state that: 

• consultation must take place when the proposal is still at a formative stage; 

• sufficient reasons must be put forward for the proposal to allow for intelligent 

consideration and response;  

• adequate time must be given for consideration and response; and 

• the product of consultation must be conscientiously taken into account.108 

Subject to these principles and overall requirements of fairness, the decision-maker 

will have broad discretion as to how they carry out the consultation,109 and as to 

what they should consult upon.110 A fair balance must be sought as it would make 

the consultation process inordinately time-consuming and complex if there was a 

general principle that a public body must consult on all conceivable means of 

achieving a specific objective. Provided the mind of the decision-maker is genuinely 

ajar, they may consult on a “preferred option,”111 or even a decision in principle, 

because “to have an open mind does not mean an empty mind.”112 However, the 

results of consultation must be considered properly, and where the decision-maker 

does not do so they may be accused of failing to take a material consideration into 

account. 

The general approach to the principles of consultation is that the court should only 

intervene where the facts of the case show a clear reason to hold that the 

consultation has been unfair,113 with what is considered to be fair dependent upon 

the particular circumstances of the case and the nature of the proposals under 

consideration.114 The open-ended nature of the concept of fairness means that it is 

possible for different judges to come to different conclusions regarding the 

lawfulness of the consultation process on the basis of the same facts, and thus the 

 
107 R v Brent London Borough Council, ex parte Gunning [1985] 84 LGR 168 
108 R v Brent London Borough Council, ex parte Gunning [1985] 84 LGR 168, per Mr. Justice 
Hodgson [169] 
109 R (Greenpeace) v Secretary of State for Trade and Industry [2007] EWHC 311 
110 R (The Vale of Glamorgan) v The Lord Chancellor and Secretary of State for Justice 
[2011] EWHC 1532 
111 Nichol v Gateshead Metropolitan Council [1988] 87 LGR 435 
112 As stated by Neil Garnham QC and approved by Owen J in Royal Brompton & Harefield 
NHS Foundation Trust v Joint Committee of Primary Care Trusts [2011] EWHC 2986 
(Admin) [16] 
113 Summarised by the Court of Appeal in R (United Company Rusal PLC) v The London 
Metal Exchange [2014] EWCA Civ 1271 [25-27] 
114 See for example R (Edwards) v Environment Agency [2006] EWCA Civ 877 



153 
 

underlying merits of the particular decision may, perhaps subconsciously, have an 

influence on the outcome of the challenge. 

In Badger Trust v Welsh Minsters,115 the majority held that it could not have been 

the intention of Parliament that the requirement of consultation with the appropriate 

conservation body would be a mere formality, with the consequence that whatever 

its results and regardless of whatever contrary arguments were advanced the 

Minister would be entitled to make an order without considering them. Buxton LJ 

explained: 

Consideration of such matters as the effect on wildlife does not 
mean merely being informed of the facts. It involves considering 
whether the consequences of the proposed order for the wildlife 
species in question and the ecology generally are justified by the 
anticipated benefits of the cull authorised by the proposed order. In 
other words, the Minister should weigh one against the other.116 

This would appear to be a recognition that, at least within this specific context, the 

effects on both the relevant wildlife species and general ecology must be considered 

and weighed against the benefits anticipated to result from the cull. This can be 

contrasted with the more deferential approach taken in one of the Langton cases.117 

Although Sir Ross Cranston held that the consultation document on supplementary 

culling was in some respects “unimpressive,” when read as a whole it was sufficient 

to enable the consultees to make relevant representations. As such, it did not meet 

the high threshold of being “so clearly and radically wrong as to render it 

procedurally unfair and thus unlawful.”118  

Moreover, it was necessary to consider the consultation in its statutory context, as 

statutory duties to consult would vary depending on the provision in question, the 

particular context, and the purpose for which the consultation was carried out.119 

Section 15(3) of the Natural Environment and Rural Communities Act 2006 imposed 

on the Secretary a duty to consult in relation to guidance to be given to Natural 

England, in other words when matters have reached a fairly advanced stage, and 

not on wider policy issues. The scope of this statutory duty was further limited as, 

 
115 [2010] EWCA Civ 807 
116 [2010] EWCA Civ 807 [110] 
117 R (on the application of Langton) v Secretary of State for Environment, Food and Rural 
Affairs and Natural England [2018] EWHC 2190 (Admin) 
118 R (on the application of Langton) v Secretary of State for Environment, Food and Rural 
Affairs and Natural England [2018] EWHC 2190 (Admin) [104] 
119 R (Moseley) v Haringey London Borough Council [2014] UKSC 56; [2014] 1 WLR 3947 
per Lord Reed with whom Baroness Hale and Lord Clarke agreed [36] 
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other than Natural England and the Environment Agency, it was at the discretion of 

the Secretary to decide who to consult and which specific matters to consult upon.120 

 

4.6.5: Legitimate Expectation 

In the 2014 cases, the Badger Trust brought a challenge on the basis that they had 

a legitimate expectation that whilst the Secretary of State had in real contemplation 

the “rolling out” of culling to other geographical areas, an Independent Expert Panel 

(IEP) would be retained to oversee the pilot culls. Legitimate expectation is a 

doctrine that may be difficult to extend beyond humans, as it is unclear in what 

sense badgers may be considered to form “expectations,” and it is instead vital that 

there are means available for advocates to ensure that the interests of badgers and 

other nonhumans are not unfairly impacted by the decisions of public bodies.  

 

4.6.5.1: Generating a Legitimate Expectation 

The doctrine of legitimate expectation essentially concerns making public bodies do 

what they said they were going to do,121 underpinned by a number of rationales 

including the promotion of legal certainty and confidence and trust in 

administration.122 The orthodox view is that, whilst there is strong public interest that 

public officials should be held to their promises, it is also important that 

administrative freedom to decide matters according to the demands of current public 

interest is preserved. It is necessary to maintain a balance between these 

considerations by holding that a public law legitimate expectation can be defeated 

only where countervailing considerations of public interest require it. 

In R v North and East Devon Health Authority ex parte Coughlan,123 the court had 

“the task of weighing the requirements of fairness against any overriding interest 

relied upon for the change of policy,”124 against the context of a highly individualised, 

specific promise. In other contexts, the inquiry into abuse of power may tend to be 

more modest and require the court to decide whether the frustration was 

 
120 [2018] EWHC 2190 [105] 
121 Farrah Ahmed and Adam Perry, ‘The Coherence of the Doctrine of Legitimate 
Expectations’ (2014) 73(1) Cambridge Law Journal 61-85, 67 
122 Jason N. E. Varuhas, ‘The Reformation of English Administrative Law: Rights, Rhetoric 
and Reality’ (2013) 72(2) Cambridge Law Journal 369-413, 393 
123 R v North and East Devon Health Authority ex parte Coughlan [2001] QB 213 
124 R v North and East Devon Health Authority ex parte Coughlan [2001] QB 213 [242] 
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unreasonable, or whether a legitimate expectation has been improperly ignored by 

the decision-maker, meaning that the decision must be taken again.125  

Context will be highly relevant in determining whether a legitimate expectation 

warrants protection, depending on such factors as the finiteness and size of the 

class of individuals affected by the decision of the public body, whether the decision 

has wider political implications, the importance of discretionary freedom for the 

public body, the degree of reliance by the applicant, concerns of security, and other 

matters in relation to public policy.126 The expectation must also be one that the 

public body is capable of lawfully fulfilling and that the court is in a position to 

protect.127 

Although it is mostly settled, several questions regarding the doctrine remain 

unanswered.128 One of the most important is what is required to generate a 

legitimate expectation, although usually this will be a representation made by a 

public body that is clear, unambiguous, and devoid of relevant qualification that they 

will exercise their discretion in a certain way.129 

Two sources of legitimate expectations were identified in Council of Service Unions 

v Ministers for the Civil Service,130 commonly referred to as the GCHQ case. Fraser 

LJ described these as an “express promise given on behalf of a public authority” and 

“a regular practice which the claimant can reasonably expect to continue.”131 

However, policies have also been established as a legitimate means of creating 

expectations. A legitimate expectation may be created that an existing policy will be 

followed in a particular case, as in R v Home Secretary, ex parte Khan,132 or that a 

change in policy will not apply to certain people.133 Policies are a relatively recent 

 
125 Mark Elliott, ‘Legitimate Expectation, Consistency and Abuse of Power: the Rashid case’ 
(2005) 10(4) Judicial Review 281-288, 284 
126 Farrah Ahmed and Adam Perry, ‘The Coherence of the Doctrine of Legitimate 
Expectations’ (2014) 73(1) Cambridge Law Journal 61-85, 64 
127 Farrah Ahmed and Adam Perry, ‘The Coherence of the Doctrine of Legitimate 
Expectations’ (2014) 73(1) Cambridge Law Journal 61-85, 63 
128 Farrah Ahmed and Adam Perry, ‘The Coherence of the Doctrine of Legitimate 
Expectations’ (2014) 73(1) Cambridge Law Journal 61-85, 61 
129 Elisabeth Laing, ‘Legitimate Expectation’ (2013) 18(2) Judicial Review 153-166, 159 
130 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374 
131 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374 [401B]; also 
[408–409] per Lord Diplock 
132 R v Home Secretary, ex parte Khan [1984] 1 WLR 1337 (CA) 
133 Farrah Ahmed and Adam Perry, ‘The Coherence of the Doctrine of Legitimate 
Expectations’ (2014) 73(1) Cambridge Law Journal 61-85, 66 
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addition to the doctrine and doubts have been raised as to whether they truly 

belong.134 

What remains unclear is what characteristics of promises, policies, and practices 

mean that only they can generate legitimate expectations. The doctrine may lack 

distinctiveness and coherence if there is no principled reason why a legitimate 

expectation will arise in certain cases but not in others.135 According to Elliott, there 

is a risk of the doctrine becoming “an unnecessary envelope capable of being 

placed around intervention on any ground.”136 Similarly, Forsyth has stated that 

“[t]here is a real danger that the concept of legitimate expectation will collapse into 

an inchoate justification for judicial intervention.”137 

 

4.6.5.2: Critique of Legitimate Expectation 

Schønberg has claimed that the traditional English position regarding legitimate 

expectation, whereby courts will only intervene where the administration has ignored 

legitimate expectations or acted wholly unreasonably, is unsatisfactory for two main 

reasons. The first is that legal certainty, fairness, and trust in administration all 

suggest that there should be a higher level of protection for legitimate expectations. 

Maintaining that the disappointment of a reasonable expectation is lawful if it is not 

unreasonable, perverse, or irrational “comes perilously close, in cases of any 

complexity, to allowing administrators to ignore expectations altogether.”138 The 

second reason that Schønberg provides is that the concept of “reasonableness” is 

inherently elastic, failing to provide useful guidance for administrators in their 

everyday work or a precise standard for judicial review. Adopting a more coherent 

and precise principle would therefore increase consistency and certainty in applying 

administrative law, both at the administrative level and in judicial review.139 

There may be a distinctive normative reason to require that the public body fulfils its 

promise or acts consistently with its policy or practices that would unite the various 
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means of creating a legitimate expectation to distinguish them from other ways in 

which the protection of the law is gained, establishing legitimate expectation as a 

distinctive and coherent doctrine.140 The normative concept associated most closely 

with the doctrine is fairness, as Lord Bingham has stated that the doctrine is “rooted 

in fairness,”141 whilst Lord Roskill referred to the GCHQ case as “vitally concerned 

with… the duty to act fairly.”142 

However, one issue with an account of “fairness” is that it is too widely relevant, 

meaning that accounts based on a conception of fairness or the abuse of power 

may be over-inclusive.143 Whilst it is relevant in legitimate expectation cases in that 

fairness favours the keeping of a promise, it is also relevant in relation to other 

matters, such as impartial decision-making, that are not relevant to the doctrine, 

meaning that its “promiscuity” renders it unable to explain why legitimate 

expectations are present in some cases but not in others.144 Likewise, preventing 

the abuse of power is not a sufficiently narrow concept to identify what is distinctive 

about legitimate expectation cases, being the “root concept which governs and 

conditions our general principles of public law.”145 

One option suggested by Craig is that of using the principle of proportionality.146 

Where there is a conflict between an administrative decision purporting to achieve a 

particular objective and a legitimate expectation, the court would look at whether the 

action was necessary and appropriate to achieving that objective and whether 

excessive burdens were imposed upon the individual. Schønberg considers that the 

adoption of proportionality as a general principle of judicial review has considerable 

merit in that it is a more structured, coherent, and precise principle than the 

traditional Wednesbury test.147 In applying the proportionality test, administrators 

and courts would be required to identify and balance competing interests. This 

would enable reasons to be given for decisions, making any value judgments 
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inherent in discretionary decision-making more transparent and in turn potentially 

reducing the perception that there is a judicial bias in favour of certain ideologies 

and societal classes.148  

Even if proportionality was to be adopted as the general principle of judicial review, 

Schønberg is not certain that it should be applied in cases of legitimate expectation. 

This is partly because breach of legitimate expectations has already developed into 

a distinct category of unlawfulness through a detailed body of case law, creating a 

risk of confusion between this case law and other areas of review if the same 

principle were to be applied unilaterally. A specific test of review for expectations 

cases may therefore be preferable. However, Schønberg also considers that it is 

accepted that the administration must consider reasonable expectations and 

balance them against any countervailing policy considerations. Where uncertainty 

arises is in how closely the courts should review this balancing exercise.149 

 

4.6.5.3: The Badger Trust Cases 

In the 2014 Badger Trust cases, Parker J did not accept the submission of the Trust 

that the Secretary had given a specific assurance or that this specific assurance was 

sufficient to create a relevant legitimate expectation.150 He held that it was 

necessary to carefully consider the critical statements in the definitive policy 

document, as it was to these statements that an interested party would look to 

determine any assurances that were being given to the public. The further material 

submitted by the Trust was dealt with briefly, as Parker J stated that where a 

representation of this type did not feature in a definitive and carefully articulated 

published policy, the court “must be extremely cautious in fabricating the necessary 

ingredients from other sources.”151 

Parker J accepted that part of the policy did contain an assurance that there would 

be a wider roll out only if the monitoring by the IEP indicated that controlled shooting 

was an acceptable culling technique.152 However, this assurance did not entail any 

further assurance that the IEP would be kept in place beyond the initial period, and 

no continuing role for the IEP was assured or even hinted at beyond the specified 
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evaluation of the results of the initial pilot period.153 Although not conclusive, it 

appeared incongruous to Parker J for the court to read the alleged representation 

into the policy when the very body that was the central focus of the representation, 

the IEP, had not proceeded on the footing that its remit would extend beyond the 

initial period of culling and had not envisaged for itself any future participation.154  

Further participation by the IEP was not considered necessary or proportionate as 

supervision of the culls would still continue.155 The representation as framed by the 

Trust was such that, even if the IEP had identified only a relatively minor fault in the 

way in which controlled shooting was carried out, the Secretary would have been 

required to maintain the IEP at public expense so that it could continue to monitor 

the next culling period, regardless of whether a reasonable, well-informed observer 

could objectively identify a sufficient case for further involvement. Parker J found the 

“extreme and absolute” terms of this alleged representation to be problematic.156  

Allowing the stronger representation as proposed would effectively remove ultimate 

control of policymaking from the executive to an outside group, the IEP. Parker J 

highlighted the common observation that the doctrine of substantive legitimate 

expectation is often seen to be in tension with another important principle of public 

law in a democratic society, namely that the executive charged with safeguarding 

and advancing the public interest should have the opportunity to change or modify 

the direction of policy if it believes that such change or modification would better 

achieve those objectives.157 Parker J felt that it would be a bold court that would 

read in such an implicit restriction on the power of the executive to freely conduct 

policy in an important area of public administration.158  

Earlier, I referred to the seven proposed principles for ethical wildlife control, one of 

which is that control measures must have clear, measurable, and achievable 

objectives that are monitored and adapted based on lessons learned.159 If these 

principles were to be implemented, it would create a clear expectation that any 

measure such as the culling of badgers would be subject to continued monitoring, 

 
153 [2014] EWHC 2909 [35] 
154 [2014] EWHC 2909 [45] 
155 [2014] EWHC 2909 [22] 
156 [2014] EWHC 2909 [40] 
157 [2014] EWHC 2909 [39] 
158 [2014] EWHC 2909 [39] 
159 Sara Dubois, Nicole Fenwick, Erin A. Ryan, Liv Baker, Sandra E. Baker, Ngaio J. 
Beausoleil, Scott Carter, Barbara Cartwright, Federico Costa, Chris Draper, John Griffin, 
Adam Grogan, Gregg Howald, Bidda Jones, Kate E. Littin, Amanda T. Lombard, David J. 
Mellor, Daniel Ramp, Catherine A. Schuppli, and David Fraser, ‘International consensus 
principles for ethical wildlife control’ (2017) 31(4) Conservation Biology 753-760, 754 



160 
 

such as that carried out by the IEP. It would also help to ensure that any conclusions 

drawn from this monitoring would be used in future development of policy. 

 

4.6.6: Wider Ecosystem Effects 

“Couldn’t you ask him here – dinner or something?” said the Mole. 

“He wouldn’t come,” replied the Rat simply. “Badger hates Society, 
and invitations, and dinner, and all that sort of thing.”  

“Well, then, supposing we go and call on him,” suggested the Mole. 

“O, I’m sure he wouldn’t like that at all,” said the Rat, quite alarmed. 
“He’s so very shy, he’d be sure to be offended. I’ve never even 
ventured to call on him at his own home myself, though I know him 
so well. Besides, we can’t. It’s quite out of the question, because he 
lives in the very middle of the Wild Wood.”  

Kenneth Grahame, The Wind in the Willows 

 

One point from “The Government’s policy on Bovine TB and badger control in 

England,” published by DEFRA in December 2011, was its observation at paragraph 

7.3 that badgers are not endangered in England. This was conceded by Langton, 

and the 2021 application for judicial review was not brought based on the effect of 

culling or supplementary culling on badgers themselves, but rather was based on 

the effect, or potential effect, on biodiversity more generally.160 

The RBCT results were considered in a 2007 report commissioned by the Secretary 

of State, “The Ecological Consequences of Removing Badgers from the 

Ecosystem,” prepared by the Central Science Laboratory.161 The main conclusions 

were that: 

Badger culling as carried out in the RBCT appears to have 
consequences for other species. This is consistent with a range of 
studies from around the world where predators and carnivores have 
been shown to have an important role in ecosystem functioning. 
This should be taken into account in any consideration of culling as 
an option for the management of TB in cattle.162 
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Further, it was stated in a report produced by the Food and Environment Research 

Agency (FERA) in January 2011, entitled “Evaluation of the Potential Consequences 

for Wildlife of a Badger Control Policy in England,” that badger removal “may” have 

knock-on effects beyond reductions in direct predation and that there was “the 

potential to have an impact on bird populations,” although the potential impact on 

bird populations was not clear. In relation to rabbits and hares, the report said that 

there was no evidence that badger predation limited or regulated their populations, 

although there could potentially be an impact given the potential importance of fox 

predation and the increase in fox density seen in response to badger culling in the 

RBCT. The importance of the fox as a predator in the areas likely to be subject to 

badger culling was noted in the report, and it was concluded that any such 

population response could have significant knock-on consequences. Finally, based 

on the increase in some hedgehog populations noted by the RBCT, it was said in 

the report that the removal of badgers from an ecosystem could result in a 

significant increase in the abundance of hedgehogs, with potential impacts on other 

species groups such as ground nesting birds.163 

The 2021 Langton case sought to quash the policy document “Next steps for the 

strategy for achieving bovine tuberculosis free status for England – The 

government’s response to the strategy review, 2018,” dated March 2020,164 

alongside other relief including restraining the continuation of badger culling in 

England.165 Langton called for culling to be paused until Natural England was able to 

design, test, and implement a robust system for the monitoring of impacts upon sites 

and species. However, it has been warned, in particular by Tony Juniper, Chair of 

Natural England, that Natural England may lack capacity for such a system due to 

funding cuts. Natural England has been “incrementally diminished,” casting doubt on 

the commitment of the Government to protecting biodiversity and adhering to legal 

obligations.166  

Speaking to The Canary, Langton claimed that the case addressed the problem at 

the highest possible level through questioning how the mass destruction of a 
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protected species to enable the intensive production of livestock could be squared 

with the wider statutory duty to conserve biodiversity, considering all the 

uncertainties and wider implications.167 The single ground on which Mr Justice 

Griffiths had to decide was much narrower than the full range of legal objections that 

had been raised against the badger culling policy,168 with the whole of the 

application turning on whether the Secretary of State failed to comply with section 

40 of the Natural Environment and Rural Communities Act 2006.169 

As far as was material, section 40 provides that, where any public authority is 

exercising its functions in relation to England, the authority must have regard, so far 

as is consistent with the proper exercise of those functions, to the purpose of 

conserving biodiversity. A Minister or Government department must have regard in 

particular to the United Nations Environmental Programme Convention on Biological 

Diversity of 1992. Conserving biodiversity includes, in relation to a living organism or 

type of habitat, restoring or enhancing a population or habitat.170 

It was believed that the Government had failed to consider what effects the 

widespread culling of badgers would have, both on badgers and on the wider 

ecosystem. In 2021, there were growing concerns regarding the absence of tangible 

measurements or targets in the Environment Bill, later the Environment Act 2021, 

exacerbated by the UK being labelled the most wildlife-depleted country of the G7 

nations in a report by the Environmental Audit Committee.171  

The Secretary submitted that they had, when badger culling was first permitted, 

formed the view that the ecological impacts of proposed culling could only be 

assessed reliably and accurately through the licensing process. “Next Steps” was a 

high-level document in response to the Godfray Review, which did not require 

further ecological impact assessment to be conducted and did not present any new 

evidence on the adverse ecological effects of culling. It was proposed in “Next 

Steps” that culling would be phased out following a period that aimed initially to 
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preserve the status quo on culling and badger populations. The Secretary argued 

that “Next Steps” did not engage the section 40 duty, and even if it did so then it was 

sufficiently discharged. Even if the Secretary had given more explicit attention to 

section 40 and the purpose of conserving biodiversity, they claimed that it was 

“highly likely” that there would be no substantial difference in the outcome, and the 

Secretary would still have indicated their ambition to phase out supplementary 

culling over a transitional period.172 

Griffiths J held that there was no evidence that the Secretary explicitly had regard to 

the purpose of conserving biodiversity when issuing “Next Steps.”173 However, the 

Secretary was only required under section 40 to have regard to this purpose so far 

as was consistent with the proper exercise of their functions. There had been 

consideration of biodiversity at multiple points prior to “Next Steps” and the evidence 

was inconclusive. Langton did not say that the Secretary was bound by law to 

commission additional research and getting clearer research results would in any 

event be very difficult for methodological and practical reasons.174 

Nothing in the Godfray Review or any other material preceding “Next Steps” 

suggested that there were fresh implications for the purpose of conserving 

biodiversity that had to be considered. Nothing had changed, and, so far as the 

evidence showed, the information and the situation on the ground was still the 

same, with no prospect in the immediate future of obtaining new or meaningful 

research results. Griffiths J was not persuaded that at this point the Secretary was 

explicitly required to have regard to the purpose of conserving biodiversity. This 

would not be consistent with the proper exercise of their functions, in that if section 

40 was meant to require the Secretary to have regard to this aspect whenever the 

Secretary did anything at all, then there would be no qualification of “so far as is 

consistent with the proper exercise of [his] functions.”175 

Griffiths J found there to be two compelling reasons for concluding that “Next Steps” 

had not engaged the section 40 duty. The first was that the duty had already been 

discharged when the implications of the statutory purpose of conserving biodiversity 

had been expressly examined. There was at this point nothing new to go on, in that 
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there was no new material for the Secretary to have regard to that could have 

triggered a section 40 obligation.176 The second reason was the nature of “Next 

Steps” itself. “Next Steps” did not introduce any change insofar as culling or 

supplementary culling was concerned other than to suggest that it should be ended 

in the foreseeable future. “Next Steps” essentially proposed more of the same 

followed by a move away from badger culling altogether, meaning that it was not the 

time for a specific consideration of the effect of culling on the conservation of 

biodiversity. Griffiths J held that the relief claimed, a sudden stop to all culling 

pending a section 40 consideration by the Secretary, would be more likely to change 

the existing state of biodiversity than the “Next Steps” policy of time-limited 

continuation followed by a phasing out.177 

Griffiths J held that it was inevitable that, if the Secretary had explicitly applied their 

mind to the section 40 duty, the outcome would have been the same. The existing 

policy of culling and supplementary culling had been developed and implemented 

with the benefit of all the available evidence regarding ecological impact and 

biodiversity, with no new evidence to even potentially cause “Next Steps” to take a 

different turn, and no prospect of obtaining such new evidence at that point.178 

Griffiths J was therefore bound by section 31(2A) of the Senior Courts Act 1981 to 

refuse relief, as it was highly likely that the outcome would not be substantially 

different, and there was no exceptional public interest in requiring the Secretary to 

go through the motions of a section 40 exercise where there was no reason to 

believe that any difference would be made to the outcome.179 

 

4.7: Conclusion  

In this Chapter, I have examined the grounds on which several judicial review 

challenges to the badger culling policy were brought, a necessary component in 

addressing the research questions. The Chapter began with a timeline of the cases 

and most significant events. As demonstrated by this timeline, numerous expert 

reports have not been able to produce the desired answers but have instead 
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allowed campaigners and politicians on both sides to frame experts and evidence as 

being in support of their agendas. Consequently, trust has been eroded and 

standpoints have become increasingly polarised as expectations have been 

repeatedly raised and subsequently broken. The science of bovine TB control has 

elsewhere been stated to offer an abundance of evidence that may be cherry-picked 

to select fragments that seem, on their own, to support almost any position on TB 

management.180  

I explored the argument that science should only be required to inform policy on 

matters of scientific evidence. An alternative view holds that science should 

ultimately advise on what should be done, with an awareness that this relies on 

creating a balance between scientific evidence and a range of other factors outside 

of the remit of science, including values, interests, and practicalities. These 

questions are indicative of difficult wider questions concerning the objectivity and 

certainty of science, as value choices may be inherent in the exercise of expert 

judgment, for example in choosing how to frame relevant questions. 

These cases mostly appear to have centred on narrow, technical grounds, some of 

which the judges have found to be “artificial and pointless.” The Welsh Ministers 

case represents an example of judicial creativity, in that the successful ground was 

suggested by one of the judges, suggesting potential in judicial review for protecting 

the interests of badgers. The early success in that case does not however appear to 

have been replicated. Cases concerned with “humaneness” require a value 

judgment, in that we must consider what we consider to be humane and whether 

this is dependent upon context. Such cases can more effectively capture public 

attention and support, but such emotive issues may ultimately be harmful in 

perpetuating polarisation.  

Processes such as proper consultation are vital in ensuring that all relevant 

positions are given a fair hearing and included in the balancing of interests as a 

means of restoring trust and reducing polarisation. Whilst principles exist to ensure 

proper consultation, the courts appear in these cases to have been unwilling to 

intervene. It is therefore unclear how concerned parties can ensure that their voices 

are heard where they feel consultation to have been inadequate. I considered the 

principle of legitimate expectation, various critiques of it, and how it has applied in 
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the judicial review cases. Finally, I considered the most recent cases and their focus 

on the wider ecological impacts of badger culling. 

In the following Chapters, I will present the methodology and findings of the semi-

structured interviews. Several issues discussed therein have a clear link to the 

discussion in this Chapter. Then, in the subsequent discussion Chapter, I will 

explore whether and how the legal system may be developed to remove its 

anthropocentricity and better protect the interests of nonhuman species such as 

badgers where they come into conflict with human interests.  

 

 

 

 

 



167 
 

Chapter Five: Interview Methodology 

5.1: Introduction 

In this Chapter, I will describe and justify the methodological choices I made in 

relation to the empirical research reported in the next Chapter. In Chapter Two, I 

began by outlining the doctrinal elements of this research. The shortcomings of 

existing legal doctrines first had to be established through discussion of legislation 

and policy, providing a robust foundation. I built on this in Chapter Four with an 

analysis of judicial review cases brought in relation to culling policy. I will now 

describe how I combined this conventional doctrinal legal analysis with a series of 

semi-structured interviews that provided extra-legal understandings of conflicts 

between wildlife and human interests. 

The extra-legal insights gained from a small number of focused interviews with key 

actors represent a part of the social context that the law operates within.1 I will 

therefore describe how the participants for these interviews were chosen, the 

process of recruiting these participants, and the process of analysing the data 

gathered from these interviews. This involved initial coding using NVivo software 

before the codes were arranged into appropriate themes and sub-themes. 

Combining the doctrinal legal analysis with analysis of the interview data enabled a 

more complete understanding of the complex issues underlying the badger cull.2  

Finally, I will conclude this Chapter with discussion of the epistemological stance 

that has informed this methodology, by which I mean the theory of knowledge that is 

concerned with providing a philosophical grounding for deciding what kinds of 

knowledge are possible and how we can ensure that knowledge is both adequate 

and legitimate.3 The simple question at the heart of epistemology is “How do we 

know what we know?”4 There will also be consideration of the strengths and 

limitations of this research. 

 

 
1 Terry Hutchinson and Nigel Duncan, 'Defining and Describing What We Do: Doctrinal Legal 
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3 Michael Crotty, The Foundations of Social Research: Meaning and Perspective in the 
Research Process (1998, Sage Publications), 2 
4 Barbara K. Hofer and Paul R. Pintrich, Personal Epistemology: The Psychology of Beliefs 
and Knowledge and Knowing (2004, Psychology Press, Routledge), 177-178 
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5.2: Interview Methodology 

In complex issues such as bovine TB, where people are at the centre of efforts to 

eradicate the disease, qualitative methodologies such as interviewing enable the 

construction of explanations and potential solutions.5 A sociological approach puts 

development of doctrine in a wider historical context through noting the changing 

economic and social contexts in which the law has developed, whilst treating legal 

ideas as an aspect of social ideas in development allows for the idea of law as a 

social phenomenon to be broadened.6 

 

5.2.1: Semi-Structured Interviews 

I chose the qualitative research method of semi-structured interviews as it is often 

the most effective and convenient means of gathering information due to its flexibility 

and accessibility.7 Because of its basic replication of a natural conversation, I was 

able to modify the pace, style, and order of the questions to gain the best possible 

responses from participants. Most importantly, it allowed participants to respond in 

their own terms, and to demonstrate how they think and use language.8 When trying 

to elicit further responses I was careful to use words and phrases that I had noted 

the participants using, thus avoiding introducing words into the conversation that the 

participants may not use themselves. Roulston refers to this as the participant 

“recycling” what the researcher has said.9 I listened attentively and tried not to 

interrupt their flow unless they strayed too far from the intended topic. It only 

became necessary to introduce certain terms, such as “war on wildlife,” where the 

participant had not discussed them during the natural course of the interview, and I 

required their views as part of the interview plan. 

 

5.2.2: Designing Questions 

The questions that I chose to ask broadly addressed the three research questions, 

being designed to prompt conversation in relation to the effectiveness of the legal 
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system, providing a “voice” for nonhumans, and how conflicts are affected by current 

conceptions of nonhuman rights and welfare. It was key to ensure that the planned 

initial and supplementary questions were logically necessary and sufficient to satisfy 

the central research objectives.10 This was achieved by moving from an exhaustive 

“laundry list” of possible questions to a more distilled, tighter formulation of the 

questions that encapsulated what information those questions were trying to elicit. 

This was then expanded to a clarified longer list of questions.11 Each interview plan 

was to some extent tailored to the participant with additional questions that 

concerned their particular expertise. 

A full outline of the question plan that I designed is included in Appendix Two. Here, 

I will simply highlight some examples to illustrate how the interview questions were 

intended to provide material to answer the research questions. In relation to the 

effectiveness of the current legal system, participants were asked questions in 

relation to the effectiveness of regulation, enforcement, and sentencing, in addition 

to questions regarding their awareness of and views on judicial review. Whilst wider 

questions concerning illegal badger persecution and related crime did not 

necessarily concern culling, they were useful in providing relevant context around 

badger issues and the challenges faced by those who may fulfil the role of guardian. 

In relation to the role of guardians in protecting wildlife, I asked participants about 

how they viewed their own roles and the limitations and difficulties that they faced. I 

felt it was also important to explore under this heading the importance of co-

operation, consultation, and the opinions of the wider public. Finally, the last section 

of each interview concerned more theoretical questions of nonhuman rights and 

welfare, allowing me to explore the impacts of personhood and property status.  

 

5.2.3: Recruitment of Participants 

Adopting a purposive sampling approach, through studying the relevant literature I 

became aware of the type of participant to be contacted, and as the research 

proceeded and the theoretical model was enriched by the collection of data this 

developed my understanding of new participants who must be recruited. An obvious 

criterion for selection was the accessibility of the person. Other criteria were the 

 
10 Tom Wengraf, Qualitative Research Interviewing: Biographic Narrative and Semi-
Structured Methods (2001, London: Sage Publications), 4 
11 Tom Wengraf, Qualitative Research Interviewing: Biographic Narrative and Semi-
Structured Methods (2001, London: Sage Publications), 82 
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likelihood that they would speak honestly, their level of experience regarding the 

relevant subject, and their capacity to express that experience.12  

I did not set out with a specific target number of interviews, but instead chose a 

small number from each of the categories of participants that I had identified. These 

categories were campaigners, badger groups, farming and agriculture organisations, 

government bodies, academics, law firms, individual lawyers responding in a 

personal capacity, animal welfare organisations, and Parliamentarians. The 

literature review and initial case analysis had established that this range of 

categories covered the full spectrum of those who could provide valuable 

perspectives on badger culling.  

The Badger Trust hosts a comprehensive list of affiliated badger groups across 

England, Wales, and Northern Ireland, which provided me with publicly available 

contact details for several badger groups. I was able to obtain the contact details of 

academics from university websites, and the details for contacting politicians are 

available on the Houses of Parliament website. The organisations that I contacted 

all had websites providing their contact details. I was introduced to the 

representative of Scottish Badgers at a Wild Animal Welfare Conference. 

Most of the interviews were conducted in early 2020, with several more conducted 

later that year. Clustering the interviews in this way meant that my confidence built 

with each successful interview and that the topics were fresh in my mind. However, 

it also entailed a significant amount of transcription work within a short period. I was 

able to carry out in-depth semi-structured interviews with fourteen participants from 

across England, with one additional participant from Scotland. The number of 

interviews that I was able to conduct may have been limited by the focus of this 

thesis on such a specific area. The small sample allowed a broad field to be 

narrowed down to one more manageable area and I was still able to collect a 

considerable amount of data as some participants were more articulate than others 

and were willing to speak at length regarding the issues I prompted. Their passion 

regarding these issues reflected the strong emotions that surround this subject.  

A small number of in-depth interviews meant that I could seek to achieve depth of 

understanding, an approach that was well-suited to my exploration of the specific, 

nuanced topic of the badger cull. The interviews provided rich contextual material to 

deepen my understanding of the relevant issues. Although a small sample such as 

 
12 Tom Wengraf, Qualitative Research Interviewing: Biographic Narrative and Semi-
Structured Methods (2001, London: Sage Publications), 95 
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this cannot be extrapolated too widely, this research does provide useful information 

for comparison with similar situations of conflict between human interests and 

wildlife. The strength of these interviews was the ability to capture the views of 

people with an inside view on the relevant issues and expand understanding. This 

sample may not, however, reflect the broad diversity of opinions held by all regular 

members of other animal welfare organisations.  

One interview was carried out in person, with the rest carried out via telephone or 

Skype. Interviews lasted from around 26 to 95 minutes, with an average length of 58 

minutes. One further respondent provided written responses to the same questions 

asked in the interviews. Although this did provide some useful responses for 

comparison, it did not allow the issues to be discussed in the same way, as allowing 

the respondent time to consider their answer and provide a written response may 

provide slightly different results to a more immediate spoken reaction. Whilst this is 

not quite the same as receiving an immediate spoken answer, it is unlikely to have 

had any significant impact upon the data. The details of the interviews are set out in 

the table below. 

 

Table 5.1: Information on Interviews Conducted 

Category Total 

Participants 

Initial Method 

of Contact 

Method of 

Interview 

Date of 

Interview 

Duration 

of 

Interview  

Campaigner 

(C) 

2 Email Telephone C1: 3/2/20 

C2: 

30/9/20 

C1: 

01:17:59 

C2: 

00:58:30 

Ecologist (E) 1 Email Telephone 7/2/20 01:22:35 

English 

Badger Group 

(BG) 

2 Email Telephone BG1: 

4/2/20 

BG2: 

10/3/20 

BG1: 

01:35:53 

BG2: 

00:51:05 

Badger Trust 

(BT) 

1 Email Skype 14/4/20 00:36:12 

Scottish 

Badgers (SB) 

1 Introduced at 

Conference 

Telephone 25/3/20 01:19:25 
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Farming and 

Agriculture 

(CA) 

1 Email In Person 11/2/20 01:16:02 

Conservation 

Biologist (CB) 

1 Email Telephone 12/2/20 00:54:25 

Academic (A) 1 Email Telephone 3/3/20 00:52:11 

Law Firm (LF) 1 Email Written 

Response 

via Email 

Response 

Received 

3/3/20 

N/A 

Lawyer (L) 1 Email Telephone 5/3/20 00:32:02 

Animal 

Welfare 

Organisation 

(AW) 

1 Email Telephone 12/3/20 00:39:00 

Wildlife Crime 

Officer (WCO) 

1 Email Telephone 15/9/20 00:51:13 

Parliamentari

an (MP) 

1 Email Telephone 11/11/20 00:26:23 

 

One relevant consideration I paid careful attention to was how the project was 

presented to potential participants and any expectations potentially established by 

this.13 A balance had to be sought in how much information was provided to the 

participant prior to the interview regarding myself and the purposes of the research, 

due to the risk that the more information that is given, the more the participant may 

“slant” their responses in light of their opinion of the researcher and what they 

expect the effects of the research to be.14 I attempted to avoid this in recruitment 

through using language that I felt was neutral. The information document provided to 

potential participants is included as Appendix Three. If participants interpreted from 

the information provided prior to the interview that I was sympathetic towards 

badgers, then this was not my intention, but it may have encouraged a confidence 

between some participants that allowed them to talk more openly. 

It is still possible that potential participants may have had preconceived ideas 

regarding this research that resulted in their refusal to participate. This may account 

 
13 Stephanie Taylor, What is Discourse Analysis? (2013, London: Bloomsbury Academic), 62 
14 Tom Wengraf, Qualitative Research Interviewing: Biographic Narrative and Semi-
Structured Methods (2001, London: Sage Publications), 189 
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for the larger number of participants of a pro-badger position compared to those who 

may be expected to support the cull. This research can therefore be considered 

more to provide valuable insights into the role of supporters of badgers and how 

they seek to utilise the law, as well as the harm that can be caused by a certain view 

of a species. This research could also be considered as laying the groundwork for a 

more comprehensive study that recruits participants from a wider range of 

perspectives, for example farmers who have been personally affected by the 

impacts of bovine TB. Where those I approached declined to participate or did not 

respond within a certain time, I attempted to replace them with another contact from 

the same category. The numbers of each category that I was unsuccessful in 

interviewing are set out below. 

 

Table 5.2: Further Recruitment Attempts 

Category No Response Initial 

Interest, No 

Further 

Response 

Declined Total  

Badger Group 6 1 1 8 

Campaigning 

Organisation 

1 0 0 1 

Campaigner  1 0 0 1 

Farming and 

Agriculture 

1 1 0 2 

Government 

Body 

2 0 2 4 

Politician 3 1 2 6 

Academic  6 1 4 11 

Research 

Group 

0 1 0 1 

Law Firm  1 0 0 1 

Lawyer 1 0 1 2 

Animal Welfare 

Organisation 

1 1 0 2 
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Wildlife 

Training 

Consultant 

0 0 1 1 

Total 23 6 11 40 

 

5.2.4: Ethical Approval 

Ethical approval was sought from the University Ethics Committee for me to carry 

out the interviews, and this was granted on 26th November 2019 in accordance with 

the ethical guidelines of Northumbria University. The ethical risk of this research 

came within the “Medium” category because it involved the collection of data from 

non-vulnerable adults. I then conducted the research in line with the research ethics 

policies of the University to ensure that I gathered ethical, reliable, and valid data. 

There was no coercion or undue influence, all my participants were adults and there 

were no concerns regarding capacity or competence. I assured participants that I 

would maintain their anonymity and I have done so by referring to participants by 

codes derived from their positions and roles. 

Potential participants were provided by email with an information sheet regarding 

the research to help them decide if they wanted to be interviewed. This document 

outlined the purposes of the research, the role that I expected the participant to play, 

and what would be done with the data. It also provided the potential participant with 

details of how they could obtain further information. The information sheet included 

a consent form that I asked them to sign and return prior to the interview. At the start 

of each interview, I reminded each participant of what they had consented to, 

including that the interview would be audio recorded, and confirmed that they still 

consented. The participants were reminded that they were free to withdraw from the 

interview at any time.  

Appropriate measures were taken to store personal data of participants 

confidentially and this data was only used for the purposes set out in the research 

information document. The data was always stored on a secure password-protected 

computer. Recordings were transcribed as soon as possible after interviews so that 

they could be deleted from the recording device. Handwritten notes were also 

destroyed as soon as I had created electronic versions, meaning that the only 

versions of the data that I possessed were securely protected electronic copies. 
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5.3: Interview Data Analysis 

I chose thematic analysis as an accessible and flexible form of analysis, being “a 

method for identifying, analysing, organising, describing, and reporting themes 

found within a data set.”15 This form of analysis allowed me to compare the 

responses provided by all the participants. Through transcribing the interviews 

myself, I became close to the data and was able to reflect both on the data itself and 

the way it had been gathered from an early stage. Transcripts are always selective 

constructions, which has an impact on how the transcripts are interpreted and 

analysed,16 in that any representation of a complex interaction such as an interview 

will inevitably be less complex and more selective than the event itself.17 The 

important point is that I was able to ensure that the transcripts retained the 

information required from the verbal account in a way that remained true to the 

original nature of the speech.18 In attempting to counter any losses through 

transcription, maintaining memos including debriefing notes written immediately 

after each interview and the writing of notes during the transcription process were 

useful in providing “building blocks” for later interpretation by laying the basis for 

developing thought.19  

 

5.3.1: NVivo Coding 

I began my analysis by importing completed transcripts into the qualitative data 

analysis software NVivo. This was a useful tool in enabling me to make sense of the 

data and organise it into codes. Although the ideas that I had developed through my 

literature review influenced the codes I expected to appear, I was careful to ensure 

that I did not impose codes on the data that were not present. The entirety of each 

transcript was allocated to codes to ensure that I would not lose anything that may 

become relevant later as my research progressed. Some individual extracts could 

 
15 Lorelli S. Nowell, Jill Marie Norris, Deborah E. White, and Nancy J. Moules, ‘Thematic 
Analysis: Striving to Meet the Trustworthiness Criteria’ (2017) 16(1) International Journal of 
Qualitative Methods 1-13, 2   
16 Sabine Kowal and Daniel C. O’Connell, ‘The Transcription of Conversations’ in Uwe Flick, 
Ernst von Kardorff and Ines Steinke (eds.), Translated by Bryan Jenner, A Companion to 
Qualitative Research (2004, London: Sage Publications) 248-252, 249 
17 Tom Wengraf, Qualitative Research Interviewing: Biographic Narrative and Semi-
Structured Methods (2001, London: Sage Publications), 222 
18 Virginia Braun and Victoria Clarke, ‘Using thematic analysis in psychology’ (2006) 3 
Qualitative Research in Psychology 77-101, 88 
19 Tom Wengraf, Qualitative Research Interviewing: Biographic Narrative and Semi-
Structured Methods (2001, London: Sage Publications), 211 
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relate to more than one code, meaning that I later had to decide where those 

extracts would have the greatest relevance to avoid repetition in the analysis.  

During this initial stage, I sought to enjoy the creativity of becoming immersed in the 

data and developing as many codes as I felt were relevant. I did not restrict myself 

as I knew that I would be able to return at a later stage and refine the codes to 

create a more manageable set. Instead, I sought to discover sufficient connections 

to allow for meaningful analysis. Saldaña has observed that coding “is not a precise 

science; it’s primarily an interpretive act” and I acknowledge my subjectivity in 

selecting codes.20 It is not possible to eliminate entirely from the analysis process 

the identity of the researcher, values, and beliefs, and I have been open about my 

values and pre-existing knowledge and interpretations instead of trying to disguise 

them to claim the research is objective.21 

 

5.3.2: Themes and Codes 

During the collection of data and preparation of analysis, themes were identified, 

refined, and supplemented as the topics and individual aspects in interviews were 

contrasted with previously developed ideas.22 Allowing the themes to be found in the 

data meant that I was not trying to force what people had said to fit themes, allowing 

complexity to emerge from the data. This avoided the problem faced by many new 

researchers whereby they become mired in long lists of codes, meaning that the 

data appears unconnected and there is a reluctance to relinquish initial codes with 

which the researcher has become familiar.23 It is worthwhile to note that an account 

of the analytic process that talks in terms of themes “emerging” or “being 

discovered” is passive and denies the active role that I played as a researcher in 

identifying themes and patterns, selecting those that are of interest, and reporting 

them to the audience.24  

 
20 Johnny Saldaña, (2009) The Coding Manual for Qualitative Research (2009, London: 
Sage Publications), 4 
21 Pamela Davies, Peter Francis and Victor Jupp, Doing Criminological Research (2nd 
Edition, 2011, Sage Publications), 331 
22 Christiane Schmidt, ‘The Analysis of Semi-structured Interviews’ in Uwe Flick, Ernst von 
Kardorff and Ines Steinke (eds.), Translated by Bryan Jenner, A Companion to Qualitative 
Research (2004, London: Sage Publications) 253-258, 255 
23 Maggi Savin-Baden, ‘Achieving Reflexivity: Moving Researchers from Analysis to 
Interpretation in Collaborative Inquiry’ (2004) 18(3) Journal of Social Work Practice 365-378, 
370 
24 Virginia Braun and Victoria Clarke, ‘Using thematic analysis in psychology’ (2006) 3 
Qualitative Research in Psychology 77-101, 80 
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I decided that the clearest way of organising codes would be to group them under 

themes that mapped onto my research questions, with a fourth theme concerning 

the context of the badger cull. Under these four themes, I created various sub-

themes to which the codes were allocated. For example, I decided that the codes 

“Deterrence,” “Holding to Account,” and “Transparency” would come under the sub-

theme of “Role of the Legal System” within the theme of “Effectiveness of the Legal 

System.” The themes and sub-themes that I developed acted as an umbrella term 

under which several individual codes could be placed. This was achieved by reading 

through the list and classifying each code to describe what it concerned. Codes 

brought together in the same sub-theme shared some important feature or features, 

and this was particularly relevant in the analysis. The process of identifying 

connections between codes and amalgamating those codes under sub-themes 

reduced the expansive list of initial codes to a more manageable dataset. Drawing 

mind maps also helped in thinking creatively about how the codes fit together, and I 

have included these as Appendix Four. 

As my research progressed, I was able to return to ensure that the themes clearly fit 

the data and that the way I had described each theme clearly encapsulated what I 

considered to be the most important aspect. After the initial reading of the judicial 

review cases, I was able to return to the interview transcripts to make more detailed 

notes that reflected my more detailed knowledge of the wider context. As new codes 

arose from later interviews, earlier interviews could be revisited and codes refined 

further, resulting in a set of sub-themes and codes that accurately represented the 

data. Whilst this was time-consuming, it was essential to ensure that no relevant 

data was overlooked. The interview codes are presented in Table 5.3 below; 

however, it must be noted that they are not presented in any particular order 

denoting a hierarchy.  

 

Table 5.3: Grouping of Interview Codes 

Theme Sub-Theme Codes 

Effectiveness 

of the Legal 

System 

Role of the Legal System Deterrence  

  Holding to Account 

  Transparency 
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 Legislation and Regulation Legislation 

  Vicarious Liability 

  Open Interpretation of 

Legislation 

  Regulation and 

Licensing 

  Wildlife Crime 

 Judicial Review Effectiveness 

  Judicial Review 

 Enforcement and Sentencing Enforcement 

  Evidence 

  Prioritisation 

  Sentencing 

Giving a Voice 

to Nonhuman 

Animals 

Campaigning Organisations Charities 

  Conservation 

Organisations 

  Focus 

  Roles 

  Voice for the 

Voiceless 

  Wild Justice 

 Bringing About Change Aspirational but 

Unrealistic 

  Case Law 

  Judges 

  Civil Disobedience 

  Damage to 

Reputations 

  Consumer Power 

  Making a Difference 

 Personal Lived Experience Lived Experience 

 Scientific and Political 

Decision-Making 

Government 

Departments 

  Government Policy 
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  Opposition 

  Parliamentary 

Procedure 

  Political Motivations 

  Politician Role 

  Vested Interests 

 Influencing Public Opinion Education 

  Media 

  Social Media 

  Public Interest 

  Public Perceptions 

  Misinformation 

 Conflicts Conflicts of Interest 

  Co-operation 

  Polarisation 

  Pressures on Farming 

 Difficulties Faced Covid Impacts 

  Funding 

  Limitations to Role 

  Resources 

 Opportunities for Participation  Consultation 

  Top-Down Approach 

Property Status 

of Nonhuman 

Animals 

Property Status Legal Personhood 

  Property 

 Distinction Between Rights 

and Welfare 

Animal Rights 

  Animal Welfare 

 Environmental Perspectives Environmentalist 

Views 

  Human Responsibility 

  Indirect Damage 

  Rewilding 

 Narratives Unnecessary 

Suffering 
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  War on Wildlife 

  Language 

  Links to Human 

Cruelty 

 Culture and Categorisation  Categorisation 

  Economic Value 

  Inherent Value 

  Culture and Tradition 

  Killing for Fun 

  Hypocrisy 

Badger Culling 

Context 

Badgers and Bovine TB Badgers 

  Bovine TB 

  Testing for bTB 

  Vaccination 

 Farming Dairy Industry 

  Responsibility of 

Farmers 

 Fundamental Disputes Disputed Methods 

  Disputed Science 

 Wildlife Wildlife 

 

5.3.3: Interpreting the Data 

Once I had organised the themes, sub-themes, and codes, I was then able to 

engage in interpretation, theorising the significance of the responses with reference 

to the existing literature and my research questions. This connection to the previous 

literature enabled me to demonstrate where my research was supported by, 

contradicted, or contributed to prior knowledge. I was conscious of the fact that there 

must be a justification of why a particular piece of evidence supports the claim that a 

particular theorisation or hypothesis is supported or disproved, and that a case must 

be argued as to why a certain pattern of interview evidence has conceptual 

significance for a particular reality.25 

 
25 Tom Wengraf, Qualitative Research Interviewing: Biographic Narrative and Semi-
Structured Methods (2001, London: Sage Publications), 54 
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Interpretive rigour requires that there is a clear demonstration of how interpretations 

of the data have been achieved, illustrating findings with quotations taken from the 

raw data.26 The credibility and validity of research may be strengthened using the 

reflections of participants conveyed in their own words.27 To convince the reader of 

the trustworthiness of my conclusions I have relied extensively on direct quotations 

from the participants. It is important that there was not just a paraphrasing of the 

content of the extracts of data. Instead, it was necessary to identify what was of 

interest in each extract and why in relation to the research questions.28  

 

5.3.4: Social Constructivism  

The other idea is that this is the age of machines and that to dislike 
the machine, or even to want to limit its domination, is backward-
looking, reactionary and slightly ridiculous. This is often backed up 
by the statement that a love of Nature is a foible of urbanized people 
who have no notion what Nature is really like. Those who really 
have to deal with the soil, so it is argued, do not love the soil, and 
do not take the faintest interest in birds or flowers, except from a 
strictly utilitarian point of view. To love the country one must live in 
the town, merely taking an occasional week-end ramble at the 
warmer times of year. 

George Orwell, Some Thoughts on the Common Toad 

I approached the interviews from a social constructivist point of view, rejecting the 

idea that there would be one objective truth for me to discover. Instead, I expected 

that I would find multiple, socially constructed realities that were dependent upon 

context.29 This approach supported a social constructivist point of view because it 

enabled the social world to be explored through lived experiences, as well as the 

importance that people attach to particular meanings.  

Two people may hold the same value but differ in their value orientations. For 

example, they may agree that being humane towards all living beings is important, a 

statement of value. One of these people may believe that this value means that 

humans should not harm wildlife for any reason, whereas the other may think that it 

 
26 Pranee Rice and Douglas Ezzy, Qualitative research methods: A health focus (1999, 
Melbourne: Oxford University Press) 
27 Michael Patton, Qualitative research & evaluation methods (3rd edition, 2002, Thousand 
Oaks, CA: Sage Publications) 
28 Virginia Braun and Victoria Clarke, ‘Using thematic analysis in psychology’ (2006) 3 
Qualitative Research in Psychology 77-101, 93 
29 Michael Crotty, The Foundations of Social Research: Meaning and Perspective in the 
Research Process (1998, London: Sage Publications), 43 
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is acceptable to kill wildlife for human purposes if there is no “unnecessary” 

suffering. These people would claim to hold the same value yet act differently 

toward wildlife.30 Understanding barriers to change, such as stakeholder confidence 

in the efficacy of an approach and the motivations for involvement, are pivotal in 

such situations.31 

Simplified accounts of changes in biodiversity and ecosystem dynamics may be 

seen to favour particular legislation and control measures.32 Whilst we aspire to 

recognise nonhumans such as badgers as sentient beings, at the same time they 

are considered as resources to be managed or problems to be solved. As part of 

this research, I sought to explore whether the participants believed that the framing 

of badgers in relation to bovine TB had contributed to their persecution, as in 

conflicts between humans and wildlife social factors including cultural norms, wider 

societal experiences, expectations, and beliefs play an extremely important role, yet 

are not often considered.33 Different actors frame conflicts in accordance with their 

own values and ideas to gain support for their particular worldview and attempt to 

dominate the central issue.34  

The fact that humans shape the representation of nonhumans in discourse means 

that we hold epistemological power with regard to how nonhumans are perceived, 

even where we have benevolent intentions.35 Even if we do not intend for our 

language to contribute to the use of violence, when we use particular rhetoric it does 

so by creating distance between ourselves and other animals and by failing to 

construct their existence as individuals with moral value. Social constructivism 

 
30 Michael J. Manfredo, Tara L. Teel, and Kimberly L. Henry, ‘Linking Society and 
Environment: A Multilevel Model of Shifting Wildlife Value Orientations in the Western United 
States’ (2009) 90(2) Social Science Quarterly 407-427 [410] 
31 Clare H. Benton, Jess Phoenix, Freya A. P. Smith, Andrew Robertson, Robbie A. 
McDonald, Gavin Wilson, and Richard J. Delahay, ‘Badger vaccination in England: Progress, 
operational effectiveness and participant motivations’ (2020) People and Nature 1-15, 2 
32 Susanna Lidström, Simon West, Tania Katzschner, M. Isabel Pérez-Ramos, and Hedley 
Twidle, ‘Invasive Narratives and the Inverse of Slow Violence: Alien Species in Science and 
Society’ (2015) 7 Environmental Humanities 1-40, 4 
33 A.J. Dickman, ‘Complexities of conflict: the importance of considering social factors for 
effectively resolving human-wildlife conflict’ (2010) 13 Animal Conservation 458-466, 462 
34 Isla D. Hodgson, Steve M. Redpath, Anke Fischer, and Juliette Young, ‘Fighting talk: 
Organisational discourses of the conflict over raptors and grouse moor management in 
Scotland’ (2018) 77 Land Use Policy 332-343, 338 
35 Maneesha Deckha, ‘Critical Animal Studies and Animal Law’ (2012) 18(2) Animal Law 
207-236, 218 
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allows for analysis of the continual reflexive dialogues that underscore the 

discourses granting power to certain groups whilst others are silenced.36  

Exercise of power may not necessarily be overt oppression of one group by another, 

but instead the creation and subtle application of coherent “knowledge” regarding 

groups or individuals within that group.37 This then has consequences for how those 

groups or individuals are subsequently treated, for example in relation to whether 

management practices such as culling are considered acceptable.38 A particular 

conceptual framing may serve as a “distancing mechanism,” to allow a person who 

encounters a representative member of a particular species such as badgers to feel 

more inclined to dismiss, dislike, or even kill that individual in accordance with the 

accepted view of that species.39  

Anyone may assign meaning to nature, whether it is merely arbitrary or to serve a 

particular purpose. However, not everyone will be in a position to receive meaning 

from the natural world, a notably different prospect to assigning meaning, with equal 

accuracy. People will receive meaning with differing depth and accuracy in 

accordance with whether they possess pertinent knowledge, appropriate training, 

previous experience, tuned awareness, breadth of understanding, and passionate 

interest and care.40 Experience and familiarity with wildlife and its impact may result 

in different attitudes toward wildlife control,41 and there may be greater acceptance 

of lethal control where wildlife poses an immediate threat to human populations.42 

Whilst a constructivist may reject that there may be “accurate” or “true” meanings 

inherent in nature, there will nonetheless be constructions of meaning that are more 

harmful than others. 

 
36 Sheila McNamee, ‘Research as Relational Practice. Exploring Modes of Inquiry’ in 
Systemic Inquiry: Innovations in Reflexive Practice Research (Gail Simon and Alex Chard 
(eds.), 2014, Farnhill, UK: Connected Press) 74-94, 83 
37 Victor Jupp, ‘Documents and Critical Research’ in Roger Sapsford and Victor Jupp (eds.), 
Data Collection and Analysis (2nd Edition, 2006, London: Sage Publishing) 272-290, 285 
38 Damian Maye, Gareth Enticott, Rhiannon Naylor, Brian Ilbery, and James Kirwan, ‘Animal 
disease and narratives of nature: Farmers’ reactions to the neoliberal governance of bovine 
Tuberculosis’ (2014) 36 Journal of Rural Studies 401-410, 402 
39 Colin Jerolmack, ‘How Pigeons Became Rats: The Cultural-Spatial Logic of Problem 
Animals’ (2008) 55(1) Social Problems 72-94, 86 
40 Eileen Crist, ‘Against the Social Construction of Nature and Wilderness’ (2004) 26 
Environmental Ethics 5-24, 9 
41 Thomas A. Heberlein and Göran Ericsson, ‘Ties to the Countryside: Accounting for 
Urbanites Attitudes Toward Hunting, Wolves, and Wildlife’ (2005) 10(3) Human Dimensions 
of Wildlife 213–227 
42 Gareth Enticott, ‘Public attitudes to badger culling to control bovine tuberculosis in rural 
Wales’ (2015) 61 European Journal of Wildlife Research 387-398 [388] 
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The significance of taking a social constructivist viewpoint is that, working from the 

position that reality is constructed by people, it creates the possibility for change, in 

that research can influence the ways in which relevant organisations work and 

motivate individuals to change how they view their reality by influencing the 

discourse.43 Law, as officially guaranteed ideas and practices, inevitably shapes and 

reinforces modes of understanding of social reality. Through a sociological 

perspective it is possible to examine and comprehend the effects of legal discourses 

and position them in relation to the social effects of other practices and ideas.44 

Courts must be aware that the decisions they make contribute to the development of 

a narrative that shapes social norms.45  

 

5.4: Strengths and Limitations 

As with any research, this study had limitations. Interpretations and analytic points 

needed to be consistent with the extracts and obvious alternative readings of the 

data had to be considered,46 particularly as I worked alone. Having a process 

whereby themes were identified by one person allowed for consistency in the 

method but was limited in that it failed to provide the benefits of multiple 

perspectives from a variety of people who would have different expertise and 

experiences. Discussion of the analysis with supervisors may have mitigated this 

deficiency, and further research could involve the perspectives of several individuals 

in developing relevant themes.47 

Whilst I was able to engage in more comprehensive interviews with the available 

participants, it is unfortunate that this research did not include more voices from the 

farming and veterinary communities. Further, a Member of Parliament from only one 

political party agreed to participate in this research, whose affiliation was not stated 

here but might be inferred from the responses. Whilst I was still able to 

comprehensively explore the issues, and I do not believe it affects the proposals I 

 
43 Alex Chard, ‘Orientations: Systemic Approaches to Research Practices’ in Gail Simon and 
Alex Chard (eds.), Systemic Inquiry: Innovations in Reflexive Practice Research (2014, 
Farnhill, UK: Connected Press) 30-59, 32 
44 Roger Cotterrell, ‘Why Must Legal Ideas Be Interpreted Sociologically?’ (1998) 25(2) 
Journal of Law and Society 171-192, 182 
45 Timothy E. Lin, ‘Social Norms and Judicial Decisionmaking: Examining the Role of 
Narratives in Same-Sex Adoption Cases’ (1999) 99 Columbia Law Review 739-794, 766 
46 Virginia Braun and Victoria Clarke, ‘Using thematic analysis in psychology’ (2006) 3 
Qualitative Research in Psychology 77-101, 95 
47 Jennifer Fereday and Eimear Muir-Cochrane, ‘Demonstrating Rigor Using Thematic 
Analysis: A Hybrid Approach of Inductive and Deductive Coding and Theme Development’ 
(2006) 5(1) International Journal of Qualitative Methods 80-92, 91 
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discuss in Chapter Seven, this research might still have benefited from the inclusion 

of more perspectives defending culling. Notwithstanding this relatively limited 

sample of participants, the focus on one small, specific area did enable a more in-

depth exploration of these issues, in comparison with more wide-ranging research 

that may have taken a more superficial approach.  

The data resulted from an artificially created conversation and was clearly 

influenced by factors such as the questions that I chose to ask, the order in which I 

asked them, and what the participants knew regarding me and my research before 

the interview. My role as a researcher in co-construction of the data can be 

accounted for by asking several questions, for example whether the questions 

asked in the interview led to particular conversational sequences such as 

justifications or accusations and whether research interviews were the most 

appropriate means of generating data.48 

Data collected from interviews may produce a “situated accounting,” meaning a 

particular version of affairs produced by a specific speaker on a specific occasion.49 

A researcher conducting these interviews at the start of the cull may have received 

different responses; likewise, similar research carried out several years hence may 

produce different results. Perhaps, for example, campaigners may have felt more 

optimism previously, but will become more cynical if the Government do not deliver 

on recent promises. Acknowledging this, my conclusions must therefore be read in 

the context of this snapshot of time.  

Qualitative research involves an element of reflexivity, which can be considered as 

an exploration of how the thoughts, decisions, and actions of the researcher can 

influence what they see in the data. Any claim to scientific rigour requires that where 

there may be elements of subjectivity there must be some evaluation of whether 

other researchers would categorise the documents consistently. If only the 

subjective interpretation of the researcher reading the case is reflected or it largely 

appears arbitrary then this would undermine the claim of replicability.50 It is 

important for me to be transparent in acknowledging my biases, values, and 

assumptions. I am not an impartial researcher studying a subject on which I have no 

views, but rather someone who is deeply interested in the way that nonhumans are 

 
48 Kathryn Roulston, Reflective Interviewing: A Guide to Theory and Practice (2010, London: 
Sage Publications), 146 
49 Kathryn Roulston, (2010) Reflective Interviewing: A Guide to Theory and Practice (2010, 
London: Sage Publishing), 61 
50 Mark A. Hall and Ronald F. Wright, ‘Systematic Content Analysis of Judicial Opinions’ 
(2008) 96(63) California Law Review 63-122, 112 
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treated by humans. My views undoubtedly influenced the ways in which I have 

interpreted the interview transcripts and another researcher appointing from a 

neutral position or another standpoint may have reached a different interpretation. 

 

5.5: Conclusion 

In this Chapter, I have provided justification for the methodological choices made in 

carrying out the interviews and described the epistemology underlying this element 

of the research. I described the methodology that I used in conducting the semi-

structured interviews, justifying carrying out most of these interviews via telephone 

through the flexibility this provided, as well as the fact that it enabled me to speak 

with a wider geographical spread of people than may otherwise have been possible. 

I do not feel that a lack of face-to-face interviews had any significant negative impact 

on the data that I was able to collect. The process of recruitment was described, 

with the contact details of participants being found on publicly available online 

sources. I confirmed my compliance with the necessary ethical procedures and 

provided some detail on the background of the fourteen participants and one written 

response. 

In the next section I described the process of analysing the interview data. This 

involved coding each of the transcripts using NVivo software before I was able to 

assign the codes to appropriate themes and sub-themes. These themes broadly 

mapped onto my research questions. This was an iterative process, and I was able 

to return to the sub-themes and codes repeatedly to refine them as my concurrent 

reading of the judicial review cases and other relevant literature progressed. I then 

went on to connect this to the social constructivist epistemology underlying the 

interviews. This allowed me to explore the various meanings that have been 

attributed to nonhumans such as badgers and the impact that this has in situations 

of conflict. It also allowed me to question how such attribution of meaning affects 

who may be best placed to provide a “voice” for wildlife. In the next Chapter, I will 

present the interview findings. 

 



187 
 

Chapter Six: Interview Findings 

6.1: Introduction 

This Chapter presents the findings collected from the interviews and is structured 

based upon the three research questions. Table 5.3 in Chapter Five described four 

themes, namely the effectiveness of the legal system, giving a voice to nonhuman 

animals, property status of nonhuman animals, and badger culling context. 

However, this Chapter focuses on the first three. There is no specific section 

covering the badger culling context codes, because they functioned as a catch-all 

for statements made by participants that did not directly relate to a particular 

research question.   

Appendix Four contains mind maps displaying the sub-themes and codes within 

those themes. The use of mind maps is intended to show that I did not arrange 

these codes in a hierarchy, whilst the colours used in the mind maps are merely for 

visual appeal to distinguish the different branches and do not have any analytic 

relevance. I do not have space to discuss each code in detail, and as such have 

chosen those that are most directly related to the research questions. Transcript 

quotations are presented in italics to distinguish actual words of participants. Whilst 

some findings may not be surprising or particularly revelatory, they have value in 

confirming that certain issues remain problematic despite many years of 

campaigning. Each section concludes with a table summarising the key findings of 

that section.  

In the first section, I discuss responses in relation to the effectiveness of the legal 

system. In considering effectiveness, I first discuss what participants saw the actual 

role of the legal system to be, before progressing to the specificities of judicial 

review. I then go on to describe issues around legislation, enforcement, and 

sentencing, which, whilst being concerned with more general aspects of wildlife 

crime, are still essential to understanding the context of the persecution of badgers, 

and in particular culling.  

The second section concerns providing a voice for nonhumans, in particular in 

situations of conflict between wildlife and human interests. This section begins by 

considering the inadequacies of current Government departments and agencies that 

support arguments for the creation of a new representative body. I then go on to 

describe responses in relation to the factors underlying conflicts such as this, and 

the opportunities that people have for engaging in productive dialogue and co-
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operation. There is then consideration of what qualifies a person to provide 

representation. 

The final section relates to the property status of nonhumans. The questions asked 

in relation to these topics were more abstract in comparison with the practical 

realities of campaigning and the badger cull, and several participants reacted 

positively to being invited to consider these issues. I begin this section by describing 

the responses of participants on the distinction between rights and welfare, as well 

as issues surrounding the property status of nonhumans. Finally, I consider 

responses in relation to how culture, categorisation, and the language that we use 

influence and may prolong such conflicts. 

 

6.2: Effectiveness of the Legal System 

In this section, I discuss responses to questions that centred around the first 

research question of how effective our legal system is in resolving conflicts of 

interests such as those present in relation to the badger cull. This will include 

consideration of the role of the legal system, judicial review, legislation and 

regulation, and enforcement and sentencing. 

 

6.2.1: Role of the Legal System 

The law was considered by one law firm (LF) to have potential in protecting 

nonhumans through holding the Government and public bodies to account, for 

example in relation to licensing by ensuring that all licences are issued on the 

rational basis of up-to-date science and that the conditions of licenses are enforced. 

Further, nonhumans can be protected by ensuring that the law is interpreted 

properly and that the international obligations of the UK are applied lawfully.1 

Although litigation should generally be considered a “last resort,” it: 

may be the only option where a public body is implementing an 
unlawful system, such as issuing cull licences where they shouldn’t 
be or failing to ensure that licence conditions are being followed. If 
successful, there is the potential for a whole system to change, in 
this case it would be through the government adopting a new policy, 
this could save the lives of countless animals.2 

Further, LF highlighted that: 

 
1 Law Firm LF, Written Response Received 3/3/20 
2 Law Firm LF, Written Response Received 3/3/20 
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judges are also reluctant to wade in on the validity of scientific 
discourse… public bodies can be given an easy ride when it comes 
to scientific questions, such as the effectiveness of the badger cull, 
even if the credibility of that science is called into question.3 

So far, the Government have been successful in defending the procedures that they 

have followed in making legitimate decisions. This should not however mean that 

groups such as the Badger Trust and Wild Justice give up and allow the 

Government to proceed with whatever they intend irrespective of the integrity and 

level of transparency of the process. One badger group member (BG2) supported 

the view that at the very least this demonstrates to the Government that there are 

still people who care about these issues.4 

 

6.2.2: Judicial Review 

Judicial review was felt to be a vital tool in ensuring that public bodies do not 

overreach their powers, a “sort of check and balance mechanism.”5 One lawyer (L) 

stated their belief that: 

though in one sense we have a remarkably small number of judicial 
review legal challenges given how many decisions are taken by 
public bodies all the time… in my strong view the possibility of legal 
challenge is what keeps the public sector, if you like on the straight 
and narrow.6 

Although L believed that there were still unlawful decisions taken by public bodies 

that had gone unchallenged, they asserted that there would be even more if the 

potential for judicial review did not exist.7 L also described how people who are 

affected by public decisions may not realise that remedies such as judicial review 

are available or may believe that it is prohibitively complicated and expensive. There 

is therefore a “general lack of appreciation of the potential for judicial review.”8 One 

ecologist (E) had found that, whereas Government departments may initially be 

misleading or withhold information, the commencement of litigation and involvement 

of lawyers meant that response times became quicker, and more information was 

supplied.9 

 
3 Law Firm LF, Written Response Received 3/3/20 
4 Badger Group Member BG2, Interview Date 10/3/20 
5 Lawyer L, Interview Date 5/3/20 
6 Lawyer L, Interview Date 5/3/20 
7 Lawyer L, Interview Date 5/3/20 
8 Lawyer L, Interview Date 5/3/20 
9 Ecologist E, Interview Date 7/2/20 
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Several participants highlighted that the purpose of judicial review is not to look at 

the merits of the decision, such as whether the cull is “right” or not, but to consider 

the process of making that decision.10 It was felt therefore that this made it difficult to 

stop something such as the badger cull by means of judicial review, in that there are 

difficulties in overturning policy because it must be proved that there is something 

fundamentally wrong in terms of how the policy is being implemented.11 It is not a 

matter of moral or ethical position, as this is irrelevant in terms of how the judge will 

consider the case. One campaigner (C2) discussed how judicial review in the UK is 

a difficult process, focused on points of law and whether the Government has 

“covered itself in terms of legal process rather than whether the policy is justified, 

the courts don’t tend to get involved in policy justification.”12 

Although “at its heart judicial review is concerned with the legality of public authority 

action,” L highlighted that questions of legality do not arise in a vacuum, but rather in 

the context of the circumstances in question, and that, where this may sometimes 

be complicated factually or technically, one of the challenges is to ensure that the 

judges have an understanding of the legal questions in the proper context.13  

In relation to environmental matters, the law is considered quite complicated, with 

one of the issues in environmental decision-making being that there are many 

discretionary evaluative judgments to be made. This “does not necessarily marry 

very well with judicial review as a tool which only challenges the legality of 

decisions.”14  L believed that there was a structural imbalance present in relation to 

instances of people doing things likely to have environmental impacts having better 

rights of appeal and challenge than those concerned with ensuring that such 

activities only go ahead in appropriate circumstances.15 It would be “an enormous 

development” for there to be in this country a specialist tribunal with the power to 

adjudicate on appeals from people unhappy with decisions regarding 

environmentally harmful projects, providing a level playing field and a proper 

process, in contrast with the current “very one-sided process.”16 

In relation to the narrative in which judicial review is viewed as a means of protest or 

political participation, C2 referred to other methods for challenging policy, such as 

 
10 For example, Badger Group Member BG2, Interview Date 10/3/20 
11 Badger Trust BT, Interview Date 14/4/20 
12 Campaigner C2, Interview Date 30/9/20 
13 Lawyer L, Interview Date 5/3/20 
14 Lawyer L, Interview Date 5/3/20 
15 Lawyer L, Interview Date 5/3/20 
16 Lawyer L, Interview Date 5/3/20 
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petitions on the Government website that have resulted in Parliamentary debates on 

the issue and which demonstrate “a groundswell of real concern.”17 Whilst one 

Member of Parliament (MP) saw judicial review as an effective tactic in certain 

circumstances, they stated that “what we’re trying to do is not just respond to the 

campaigns, but respond to the problem, and find the best solution to tackle bovine 

TB.”18 

 

6.2.3: Legislation and Regulation 

The written response from LF highlighted that poor effectiveness of legislation is 

partly attributable to the underlying philosophy that nonhumans are only protected 

from being caused to suffer by humans to the extent that this protection does not 

interfere with any human interest that is considered more important.19 There was still 

felt to be a need to improve existing legislation as there are opportunities for open 

interpretation of legislation allowing for the exploitation of loopholes;20 for example 

laws such as the Hunting Act 2004 were felt to be adequate to an extent, but they 

had been “watered down” as they passed through Parliament and the resulting 

legislation suffered as a result.21 However, where some saw “loopholes” in the law 

others saw “flexibility” that enables the law to be adapted to a range of 

circumstances.22 One wildlife crime officer (WCO) described the need to modernise 

and streamline the “massive array of legislation” involved in investigating wildlife 

crime, making the relevant law easier to understand and enforce.23 

Whilst C2 was thankful that we have the Protection of Badgers Act 1992 in place, 

they discussed the fact that “whenever wildlife protection measures are put in place, 

they almost always come with caveats.”24 They highlighted that the UK, despite the 

“cliched phrase” that it is a “nation of animal lovers,” is damaging its “reputation as 

being a responsible jurisdiction when it comes to wildlife protection” by allowing a 

cull to continue using a method that cannot be shown to be humane and without any 

clear benefit.25 C2 acknowledged that these caveats may be put in place for certain 

purposes such as the need to protect health of humans and nonhumans alike, but 

 
17 Campaigner C2, Interview Date 30/9/20 
18 Member of Parliament MP, Interview Date 11/11/20 
19 Law Firm LF, Written Response Received 3/3/20 
20 Campaigner C1, Interview Date 3/2/20 
21 Campaigner C1, Interview Date 3/2/20 
22 Ecologist E, Interview Date 7/2/20 
23 Wildlife Crime Officer WCO, Interview Date 15/9/20 
24 Campaigner C2, Interview Date 30/9/20 
25 Campaigner C2, Interview Date 30/9/20 
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they nonetheless believed that in relation to this particular policy the Government 

had “massively overstepped and overused the provisions which allow exceptions to 

the protection of badgers, under both UK legislation and under international 

convention.”26 

One representative of an animal welfare organisation (AW) stated that “an issue we 

have with a lot of the legislation [is] that animals don’t have… there isn’t a sort of 

intrinsic right to be viewed as individual animals in their own right.”27 Many issues in 

relation to nonhumans therefore concern their status as property or how someone is 

looking after them. They saw much of the conversation as being dominated by 

people trying to get nonhumans recognised as sentient in their own right, rather than 

as “only something that is owned by people.” Regardless of whether we owned 

nonhumans, there would still “have to be certain criteria set to how we treat 

animals.” 

Recognising the sentience of nonhumans in legislation was stated to be valuable, in 

that: 

recognition of sentience, if you like has the consequence that you 
can then argue that under law animals shouldn’t be considered as 
things or objects, that because they’re sentient beings, and 
therefore should be treated differently than other things or objects 
in law, commodities.28 

This participant did however accept that it is true that sentience in law does not 

really mean anything until duties are applied on Ministers, other policymakers, and 

the public as a consequence of that recognition of sentience.29  

The concept of regulation was described as “sound,” allowing Parliament to decide a 

general principle and framework through primary legislation before the Government 

is given limited powers to implement the principle in response to practical realties 

such as funding.30 LF added that problems arose in situations where such powers 

were abused, for example where the Government acted beyond its powers. 

Regulations might sometimes be confusing for the relevant industries, companies, 

and campaigning organisations, and whether regulation was effective would depend 

on the circumstances of each case. The system of regulation and the issuing of 

licences may induce an attitude of disrespect for the law, in that some may feel 

 
26 Campaigner C2, Interview Date 30/9/20 
27 Animal Welfare Organisation AW, Interview Date 12/3/20 
28 Campaigner C2, Interview Date 30/9/20 
29 Campaigner C2, Interview Date 30/9/20 
30 Law Firm LF, Written Response Received 3/3/20 
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justified to take action themselves if others are being licenced to do so.31 One 

academic (A) described how legalising the killing of an otherwise protected species 

in certain situations “sends out a message whereby those who want to do it beyond 

the law, will,” and that: 

by having the protected status which is then basically eroded by 
having these licences, in relation to kind of science, and 
interpretation of science, which is very uncertain, it does suggest 
that individuals can go out and kill them, and not worry too much 
about it.32 

MP voiced the opinion that “given that badgers do have protection it is extraordinary 

that the Government should be paying people to go out and shoot them.”33 Whilst 

accepting that the enactment of the Protection of Badgers Act 1992 created some 

fear among farmers regarding interfering with badgers and getting caught, allowing 

for the slow recovery of badger numbers, one member of a badger group (BG1) 

described how the announcement of the culls resulted in the resumption of badger 

persecution as certain people began to realise that they could use the cull “as more 

of a cover for being able to kill badgers almost at will.”34 People who dislike badgers 

have consequently used the cull as an excuse to get rid of them, as WCO referred 

to instances of killed badgers being retained in freezers so they could later be 

thawed and included in the licensed culling season.35  

A member of Scottish Badgers (SB) also mentioned how, even though bovine TB 

was not an issue in cattle in Scotland and there was no need to reconsider the 

situation with regard to wildlife, the impact of the English cull was that Scottish 

farmers “immediately lost their inhibitions about damaging setts and doing things to 

badgers.”36 WCO acknowledged that those who have previously shown no regard 

for the welfare of badgers or the dogs severely injured through their use as “a 

commodity, a tool for their sadistic pleasure” in the “more sadistic, blood-thirsty acts 

of persecution against badgers such as badger-baiting” would “carry on regardless 

of whether there was a licence in force,” suggesting a limited impact of regulation 

and education regarding the relevant law.37 Their opinion was that: 

renewal of the licences year on year has led to people in the middle 
ground either taking it upon themselves to persecute badgers, 

 
31 Academic A, Interview Date 3/3/20; Badger Group Member BG1, Interview Date 4/2/20 
32 Academic A, Interview Date 3/3/20 
33 Member of Parliament MP, Interview Date 11/11/20 
34 Badger Group Member BG1, Interview Date 4/2/20 
35 Wildlife Crime Officer WCO, Interview Date 15/9/20 
36 Scottish Badgers SB, Interview Date 25/3/20 
37 Wildlife Crime Officer WCO, Interview Date 15/9/20 
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because they don’t like them, or to be influenced to the fact that they 
are a danger to certain parts of society.38  

MP saw the role of politicians in protecting nonhuman welfare as being the ones 

who “help frame the laws” as well as providing “the resources through taxation to 

allow those laws to be implemented and enforced.”39 They criticised the current 

Government for making incorrect policy decisions and “pouring far too much money 

into things like the badger cull,” instead of supporting organisations such as the 

National Wildlife Crime Unit to ensure that current laws are properly enforced.40 MP 

denied that, despite legislation repeatedly “falling foul of Parliamentary procedures 

and running out of time,” there were problems with the Parliamentary system, 

instead blaming a Conservative Government “that pays lips service to things and 

then doesn’t follow through.”41 Citing the Animal Welfare Act 2006, they claimed that 

it was possible to implement effective legislation if the party in charge possessed the 

necessary political will.42 They also highlighted the difficulties faced by the 

opposition party in trying to get the Government to respond to written questions and 

Parliamentary debates.43 Despite feeling “fairly powerless in opposition,” they saw 

value in drawing media attention to those on the frontline opposing the cull.44 

 

6.2.4: Enforcement and Sentencing 

There was consensus among participants that, regardless of how good the law may 

be on paper, there are significant issues with enforcement. BG1 stated that they had 

“realised that a lot of the wild laws, they’re just words in books most of the time in 

terms of what actually happens on the ground in terms of prosecutions, it’s all pretty 

poor, and not very effective.”45 Ultimately, “legislation is only as good as it is 

policed.”46 Bodies such as Natural England and the Environment Agency continued 

to struggle with enforcement on a comprehensive basis and consequently had to 

take a strategic approach, essentially focusing their resources on “the most 

egregious instances of problems.”47 E talked about how:  

 
38 Wildlife Crime Officer WCO, Interview Date 15/9/20 
39 Member of Parliament MP, Interview Date 11/11/20 
40 Member of Parliament MP, Interview Date 11/11/20 
41 Member of Parliament MP, Interview Date 11/11/20 
42 Member of Parliament MP, Interview Date 11/11/20 
43 Member of Parliament MP, Interview Date 11/11/20 
44 Member of Parliament MP, Interview Date 11/11/20 
45 Badger Group Member BG1, Interview Date 4/2/20 
46 Badger Group Member BG2, Interview Date 10/3/20 
47 Lawyer L, Interview Date 5/3/20 
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the frailties that have developed over the last twenty years are as 
much to do with the resourcing of the police and nature 
conservation agencies, and the weakening of protection via that sort 
of slow erosion, as much as anything rotten with the primary 
legislation.48 

One particular difficulty is in obtaining evidence to prove that an offence against 

wildlife has been committed given the sheer size of the countryside and the 

difficulties in adequately policing those spaces.49 Even where a badger is found in a 

snare, if the snare does not have an ID tag there may be no evidence to connect the 

snare with the person responsible, meaning that there can be no successful 

prosecution.50 The badger protection community and wildlife enthusiasts play a role 

in monitoring badger setts and identifying where they have been damaged, and 

whether a law is effective may depend on, as one representative of a farming and 

agriculture organisation (CA) put it, “the unpaid eyes and ears of country people.”51 

Several participants perceived issues of prioritisation of offences with human victims 

over those with nonhuman victims, although there was some variation in opinion 

regarding the extent to which this is justified.52 One campaigner (C1) stated that, in 

the majority of people who do not regularly think about nonhuman welfare, most 

would want police resources to be focused on the crimes that may affect them.53 

This participant believed that most people would consider the role of the police to be 

keeping people safe,54 and even those who advocated for the interests of 

nonhumans felt that they could not say that police should switch their resources 

from investigating major human crimes to covering wildlife crimes, although they did 

stress the importance of everyone collaborating to protect wildlife wherever 

possible.55  

Reliance has been placed on the RSPCA as an organisation to bring prosecutions, 

and this has created controversy in relation to its status as a charity.56 With the 

police lacking the expertise and resources to prosecute wildlife crime offences, the 

RSPCA may play a vital role in ensuring these prosecutions are brought and the law 

 
48 Ecologist E, Interview Date 7/2/20 
49 Scottish Badgers SB, Interview Date 25/3/20 
50 Scottish Badgers SB, Interview Date 25/3/20 
51 Farming and Agriculture CA, Interview Date 11/2/20 
52 Badger Group Member BG1, Interview Date 4/2/20; Badger Group Member BG2, 
Interview Date 10/3/20; Campaigner C1, Interview Date 3/2/20 
53 Campaigner C1, Interview Date 3/2/20 
54 Campaigner C1, Interview Date 3/2/20 
55 Badger Group Member BG1, Interview Date 4/2/20 
56 Farming and Agriculture CA, Interview Date 11/2/20; Ecologist E, Interview Date 7/2/20 
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can be enforced.57 However, events subsequent to these interviews have seen the 

RSPCA announcing its intention to reduce its prosecuting role.58 

One issue referred to was the fact that it is not until a badger has died in a snare or 

a sett has been found filled in that a prosecution may be taken, meaning that the 

damage has already been done and the law has not provided protection.59 The law 

therefore “tends to be a fairly passive affair where, the law, tends to wait until 

something bad happens to an animal and it suffers.”60 Protection must begin early, 

because: 

there’s no point waiting until everything becomes an endangered 
species, like the wildcat, there’s no point waiting until the habitats 
have been destroyed and there’s two wildcats left, and we need to 
be protecting the ecosystems and the functional ecosystems so in 
a sense badgers are a sentinel species for healthy or unhealthy 
ecosystems.61 

SB added that humans must take positive responsibility to restore functional 

ecosystems on a sufficiently large scale to restore the interconnectedness of natural 

woodland that has been destroyed, as small reserves protecting separated pockets 

of ecosystems are not sufficient.62 

 

6.2.5: Table 6.1: Section Summary: How Effective is our Legal System in 

Resolving Conflicts Between Human Interests and Wildlife, in the Context of 

the Badger Cull? 

Sub-Heading Key Findings 

Role of the Legal 

System 

Holding Government and public bodies to account. 

Ensuring licenses are issued on a rational basis and 

licence conditions are enforced. 

Judges are reluctant to “wade in” on scientific discourse. 

Judicial Review A vital tool even if not widely used due to prohibitive 

costs. 

Difficult to use in certain situations because it does not 

look at merits. 

 
57 Badger Group Member BG1, Interview Date 4/2/20 
58 The RSPCA has made it clear that they will only do so if they are satisfied that the CPS is 
able to maintain the same level of prosecutions.  
59 Scottish Badgers SB, Interview Date 25/3/20 
60 Scottish Badgers SB, Interview Date 25/3/20 
61 Scottish Badgers SB, Interview Date 25/3/20 
62 Scottish Badgers SB, Interview Date 25/3/20 
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Environmental JR is often complex and technical. 

JR can work alongside other methods of challenging 

policy. 

Legislation and 

Regulation 

Protection only extends so far as it does not interfere with 

human interests. 

Recognition of sentience is practically meaningless 

without a corresponding legal duty. 

The concept of regulation is sound but can cause 

confusion or result in exploitation of “loopholes.” 

There is a risk that licensing may encourage persecution. 

Enforcement and 

Sentencing 

Legislation may be good on paper but there are 

significant issues with enforcement. 

Problems remain with resources available for 

enforcement of primary legislation. 

Police may consequently prioritise human crimes over 

wildlife. 

A large-scale, preventative approach is required in 

relation to protecting habitats. 

 

 

6.3: Giving a Voice to Nonhuman Animals 

This section concerns responses grouped under the second research question. 

These findings relate to what the characteristics and duties of a guardian appointed 

to provide a voice for wildlife in conflicts with humans would be, and what challenges 

they may face. This section will begin with consideration of the justification for the 

creation of the guardianship role. 

 

6.3.1: Homemade Advocacy 

E referred to a “kind of homemade advocacy rather than the charities” in 

environmental protection, individuals or small action groups set up to take action in 

response to the decreasing openness of Government to discuss environmental 

matters.63 However, they had found that with lawyers involved, people became 

increasingly cautious about what was said, and dialogue would be frustrated. Whilst 

 
63 Ecologist E, Interview Date 7/2/20 
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arbitration was possible, it seemed to them to be slow and unsatisfactory, which 

they largely put down to the “nervousness… of officials not wanting to do or say 

something wrong and mess up.”64 The Government did not appear to have 

sufficiently large and experienced teams to meet groups of experts from litigants, 

nor did they have the wish, capacity, or resources to communicate on particular 

detailed expert matters, even where a matter is “definitely within their 

competence.”65 

BG2 felt there to be a lack of long-term policymaking, with decisions instead being 

based on “political expediency.”66 Whilst this participant acknowledged that their 

view may appear cynical, they stated that politicians appeared “only interested in 

what it means to them from their political careers point of view, and not necessarily 

what’s right for the country.”67 Others expressed concerns that a policy was being 

pursued that was not based on science but on short-term political economic 

interests.68  

 

6.3.2: Developing New Government Departments and Agencies 

BG1 accused the Government of prioritising “money and commerce over the 

environment,”69 supporting the argument that: 

if you had a body that was specifically in, set up to, not control but 
to oversee impacts on the environment, that was not concerned with 
farming or food production, then you would get proper scrutiny at 
cabinet level and they would be able to fight their corner, and you 
would get a proper balance.70 

A representative of the Badger Trust (BT) also suggested that a separate 

department for environmental protection would enable the protection of wildlife to be 

taken seriously, as currently:  

the government structures are wrong, the vested interests are too 
powerful, we don’t have a strong enough voice for wildlife 
conservation, we don’t have enough ecologists, scientists, 
biologists, zoologists involved in policy making, too much is short 
term political economic interests, dominated by lobby groups like 

 
64 Ecologist E, Interview Date 7/2/20 
65 Ecologist E, Interview Date 7/2/20 
66 Badger Group Member BG2, Interview Date 10/3/20 
67 Badger Group Member BG2, Interview Date 10/3/20 
68 Badger Trust BT, Interview Date 14/4/20; Badger Group Member BG2, Interview Date 
10/3/20 
69 Badger Group Member BG1, Interview Date 4/2/20 
70 Badger Group Member BG1, Interview Date 4/2/20 
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the National Farmers Union which I think causes great damage 
when it comes to biodiversity and wildlife protection.71 

They described Natural England as being as a government agency of DEFRA that 

was: 

little more than a rubber-stamping agency in terms of environment 
policy, so even if people working in that agency believe they should 
be doing better to protect wildlife they’re not given the resources to 
do so, their budgets have been massively cut over the years, they 
don’t have the expertise and resources to really carry out the 
functions they’re expected to do.72 

C1 claimed that it was a “disaster” for the environment to be brought into a 

department with farming and rural affairs, because it was “fairly obvious that 

farming, which has an incredibly strong lobby group in the NFU, was going to take 

priority over environment, which is the way it’s always been.”73 It would be “fantastic” 

for there to be someone within Parliament with overall responsibility for wildlife, as 

whilst this should technically be the Secretary of State, C1 felt that there had not 

been an “actively pro-wildlife” Secretary for a long time.74 

Although they acknowledged that conflicting priorities may create tensions within 

DEFRA, MP highlighted that the big difference was who was running the 

Department and the extent to which their background has an influence on the 

interests that they prioritise.75 In terms of Government departments, “there is a 

significant problem in the structure of Government” in relation to DEFRA and its 

mandate to cover Farming, Environment and Rural Affairs.76 

C2 also argued for the creation of an independent body that would have power to 

hold Ministers and other policymakers to account in considering the sentience of 

nonhumans and the impacts of legislation and policy on nonhuman welfare. They 

recognised that human activities would always have impacts on nonhumans, some 

of which would be negative from the nonhuman perspective. What they sought was 

“that those impacts are fully considered, and have strong weighting, in terms of how 

they’re considered through the creation of legislation and policy and its 

implementation.”77 Ministers would be required to have fully considered whether the 

benefits of the legislation or policy outweigh negative impacts on nonhumans. 

 
71 Badger Trust BT, Interview Date 14/4/20 
72 Badger Trust BT, Interview Date 14/4/20 
73 Campaigner C1, Interview Date 3/2/20 
74 Campaigner C1, Interview Date 3/2/20 
75 Member of Parliament MP, Interview Date 11/11/20 
76 Badger Trust BT, Interview Date 14/4/20 
77 Campaigner C2, Interview Date 30/9/20 
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Measures would then have to be put in place to, at the very least, minimise and 

mitigate those impacts.78 

C2 expanded on this by highlighting that although some of the methods used under 

the label “pest control” are “really severely inhumane,” they still continue to be used 

“at huge scale,” with “pest” species being killed in massive numbers in the UK every 

year.79 They argued for the creation of a system whereby, if it is decided that a 

species must be controlled, then the Government or responsible body must be able 

to compare various available methods and choose that which is most humane. 

Likewise, C1 stated their view that where we conducting management for our own 

ends, we must reconsider the matter and rethink our justifications. There may be 

some instances where it is necessary to manage wildlife, but there is no blanket 

case for management, and each individual case must be looked at to ensure that 

management is not purely for our benefit.80 However, C2 highlighted the difficulty in 

trying to get Government and others to engage with this kind of process, in that it 

requires a significant change in thinking.81 

Whilst it may be a good time to rebuild, E highlighted that “the question is who does 

the rebuilding?”82 Reinventing current systems, if done badly, could merely “create 

confusion and huge bad feeling, and massive, retrogressive steps.”83 It is therefore 

necessary to ensure that matters such as nonhuman rights and the environment are 

properly considered, with a range of voices included in determining how it will work, 

rather than any particular agenda of one interest group. Expertise is required for it to 

work, as it is not merely a legislative fix, but rather technical restructuring of the 

entire way in which the countryside is managed and the ways in which pollution, 

land-use, and welfare problems have developed. As such, the problem can seem 

overwhelming and discourage people from thinking about what must be done.84 

 

6.3.3: Human Responsibilities and Duties  

There was discussion of the responsibilities that humans have for management and 

conservation of wildlife because of damage indirectly caused by human actions. 

 
78 Campaigner C2, Interview Date 30/9/206 
79 Campaigner C2, Interview Date 30/9/20 
80 Campaigner C1, Interview Date 3/2/20 
81 Campaigner C2, Interview Date 30/9/20 
82 Ecologist E, Interview Date 7/2/20 
83 Ecologist E, Interview Date 7/2/20 
84 Ecologist E, Interview Date 7/2/20 
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BG2 argued that we are “responsible for the imbalance of nature,” and that we are 

seeing the consequences of overpopulation and unsustainable use of resources.85 

Similarly, one conservation biologist (CB) stated their opinion that “humans have a 

duty of care for the planet on which they live, and, at the moment it’s been shown 

that humans are decimating the living planet, and I think we have a duty of care not 

to do that.”86  

The level of human control over the environment in Britain is particularly 

“extraordinary,” as according to BG1 “there are very few areas where mankind 

doesn’t really get involved in any aspect of land management” in comparison to 

larger countries where there is a greater amount of “untouched” wilderness.87 When 

asked if there is a need for the management of wildlife, the argument was raised 

that: 

we are part of nature, we’re an out of control part of nature that’s at 
war with the rest of nature but we are part of nature so, there are 
some purists who will say that whatever we do is natural, whatever 
control we do is nature controlling nature but we’ve stood aside for 
so long that that’s, that’s not the case anymore.88  

The responsibility of farmers was highlighted, and several participants referred 

specifically to the recent Godfray Report,89 particularly the conclusion that farmers 

should be doing much more to address farm biosecurity to prevent the spread of 

bovine TB. This was compounded by the view of E that agriculture is a major 

contributor to climate catastrophe, and the destruction of the earth, and as such 

farming has become a lead subject in discussions concerning human impacts on the 

environment.90  

However, the view was also presented that a focus on biosecurity overlooks the fact 

that badgers are considered to be a main reservoir for bovine TB, and farmers 

experience “a lot of frustration”91 where they think that all the other measures that 

they are taking are not worth anything if badgers are still a reservoir for bovine TB. It 

was described as a “tragedy” that badgers get bovine TB from cattle then become a 

part of the environmental reinfection route.92  

 
85 Badger Group Member BG2, Interview Date 10/3/20 
86 Conservation Biologist CB, Interview Date 12/2/20 
87 Badger Group Member BG1, Interview Date 4/2/20 
88 Campaigner C1, Interview Date 3/2/20 
89 Badger Trust BT, Interview Date 14/4/20; Law Firm LF, Written Response 3/3/20 
90 Ecologist E, Interview Date 7/2/20 
91 Badger Group Member BG1, Interview Date 4/2/20 
92 Badger Group Member BG1, Interview Date 4/2/20 
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BT highlighted the need to continue working with farmers and landowners to support 

badger vaccination projects. It must be accepted that, although it is not easy for 

them to do so, badgers can spread bovine TB to cattle, and responsibility must be 

taken for diseased badgers. They continued that in reducing the level of disease, the 

best way forward is through vaccination and not culling, although the farming 

industry must work equally to take their responsibility seriously.93 Although some 

may prefer non-intervention, in that even vaccination implicitly blames badgers for a 

disease that they did not cause, the realistic situation is that in the face of a farming 

industry “hell bent” on killing badgers, responsibility must be taken for dealing with 

the problem in the badger population.94 

Although some felt culling could be carried out for a reason, if it was done as 

humanely as possible, the difficulty was that: 

a lot of people have different views on what is necessary, and what, 
how humane the methods are, so that has to be sorted out we’re 
pretty, we’ve got to the point that point as far as domestic animals 
are concerned, we know what is regarded as necessary and 
unnecessary, but there are a lot of things in the wild animal 
situation, where there’s a lot of different opinions and people haven’t 
really come to a sort of consensus on that.95 

 

6.3.4: Not a Black and White Issue: Underlying Conflicts 

Several different factors were stated to underlie conflicts that are ostensibly between 

humans and nonhumans. These factors include the social and economic pressures 

experienced by farmers, political motivations, and the vested interests of industry. 

CA discussed their belief that some people were not motivated by welfare reasons, 

but because they saw it as a class issue and as a way of confronting their political 

opponents.96 This participant stated their opinion that: 

sometimes they attract the wrong type of people, there are people 
who undoubtedly are involved in the anti-hunting movement who 
are not there for animal welfare reasons, they’re there because it’s 
a sort of it’s a class issue, it’s a way of confronting what they 
perceive as political opponents, political enemies even, and in some 
cases some people just like to go out there and act in a thuggish 
way. We’ve seen plenty of evidence of that in recent times, and it’s 

 
93 Badger Trust BT, Interview Date 14/4/20 
94 Badger Trust BT, Interview Date 14/4/20 
95 Farming and Agriculture CA, Interview Date 11/2/20 
96 Farming and Agriculture CA, Interview Date 11/2/20 
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thankfully it’s just coming to the fore, it’s not the way you resolve 
something, by having a punch-up in a field somewhere.97 

Issues such as class war “simply confuse the whole issue in trying to get a sensible 

law.” To improve welfare, it is necessary to forget about who is doing an activity and 

their status, and instead think about the activity itself and try to understand it.98 

BG1 felt that there was a “cultural barrier” based on tradition and knowledge passed 

down through families, and they had found that others who they had tried to engage 

with had been reluctant to consider the science and accept concepts such as 

ecology. This participant claimed that whilst people understood certain things about 

badgers, such as their habits and how to catch them, they did not understand their 

basic ecology and how they fit into the general ecology of the countryside. E 

suggested that historically part of the problem has been a lack of understanding 

among the animal welfare community of the land-use industries and farming,99 whilst 

BG2 stated that: 

if they’re doing it because of lack of understanding of what that… 
perceived predator or pest might be doing, on their land, then that’s 
another thing so it could be about education or enlightenment 
about… how that animal operates or lives, to finding other methods 
of protecting the stock that they’re trying to protect at certain 
vulnerable times.100 

All that C2 asked of any proponents of the culling policy was that they “should be 

able to demonstrate a clear and predictable and substantial benefit,” and that any 

intervention should be restricted to the minimum level required to generate that 

benefit, designed so that it can be carried out humanely, and only once all other 

possible avenues for control have been exhausted.101 

 

6.3.5: Dialogue and Co-operation 

The culling debate has become quite a polarised issue, “pitched as being wildlife 

groups against the farming community,” and C2 discussed their belief in the need to 

improve the dialogue between wildlife and badger groups and farming groups to 

develop a better understanding of each position and attempt to find common 

ground.102 Where time had been taken to listen to the concerns of others and 

 
97 Farming and Agriculture CA, Interview Date 11/2/20 
98 Farming and Agriculture CA, Interview Date 11/2/20 
99 Ecologist E, Interview Date 7/2/20 
100 Badger Group Member BG2, Interview Date 10/3/20 
101 Campaigner C2, Interview Date 30/9/20 
102 Campaigner C2, Interview Date 30/9/20 
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provide information to put such concerns in perspective, advocates seeking to 

protect badgers had found that everyone was able to gain from the process.103  

Although consultations are carried out, BG2 claimed that “their consultations are 

now written in such a way, the questions are posed in such a way, that it’s actually 

extremely difficult to put your views on what you believe are the real issues relating 

to it, it’s very clever.”104 Consequently, this participant had a “healthy amount of 

cynicism to the whole process unfortunately.” Even where people have been able to 

participate in consultation and have expressed real concerns, there was a feeling 

that those opinions are completely ignored but the public body is able to claim that 

they have satisfied “a tick box exercise which says that yes we’ve consulted with all 

the key players from the public.”105  

Seeing issues from different angles and avoiding being combative or defensive 

allowed for better appreciation of the anxiety, anger, frustration, and upset felt in 

relation to these emotive subjects. However, co-operation may not always be 

possible where interests are too diametrically opposed. Some people would have 

motives such as killing for their own personal pleasure and it would not be possible 

to reason with such people, with an “awful lot of energy” wasted trying to change 

their opinions.106 BT expressed the opinion that the farming industry must adapt to 

change instead of continuing to “fight the battles of yesterday and keep blaming 

badgers”, stating: 

the National Farmers Union also needs to get a grip because there’s 
the changing face of farming in this country, Brexit will change 
things, the changing face of people’s diets plant-based diets move 
away from dairy is not going to slow it’s going to increase.107 

C2 also expressed their belief that farmers had been misled, describing the use by 

the Government of “very simple, very clear, but very misleading messaging,” such 

as that no other country had been able to eliminate TB without dealing with the 

wildlife reservoir and that badgers are a significant source of TB for cattle.108 

Farmers had been told this repeatedly, and so C2 believed that to some extent you 

could not blame farmers for being influenced by this rhetoric.109 Although they 

believed that farmers would lose faith in the policy as time went on and the killing of 

 
103 Badger Group Member BG2, Interview Date 10/3/20 
104 Badger Group Member BG2, Interview Date 10/3/20 
105 Badger Group Member BG2, Interview Date 10/3/20 
106 Campaigner C1, Interview Date 3/2/20 
107 Badger Trust BT, Interview Date 14/4/20 
108 Campaigner C2, Interview Date 30/9/20 
109 Campaigner C2, Interview Date 30/9/20 
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more and more badgers did not solve the problem, it was no use waiting for this to 

happen as the impacts on the badger population continued to increase. 

 

6.3.6: Silos of Knowledge 

Without a very good grasp of nature conservation, sustainable use, wildlife 

management, and culling, E felt that it was not possible to have well-rounded 

conversations because they would not bridge the various areas of expertise. They 

believed that: 

sometimes you find that people who feel very strongly and are 
experts in their certain fields have a complete blank stop when it 
comes to other fields that are necessary for the conservation 
conversation and I’ve had to learn a huge amount about the beef 
and dairy industry to be able to deal with bovine TB.110 

It was “interesting how much or how little debate’s actually taking place, so there’s 

almost like silos of knowledge I suppose being created,”111 with insufficient 

conversation between different groups and stakeholders such as the farming 

community, rights activists, and injured badger patrols. There was the possibility that 

research could be interpreted by different sides who would extract only the key 

points that supported their own way of thinking,112 a problem discussed by C2, who 

stated that “to some extent we all cherry-pick the evidence that suits our particular 

position, the Government does this, and I suppose they would argue that we do this 

as well.”113 

 

6.3.7: Personal Lived Experience 

There was difference of opinion in the relevance of personal lived experience in 

providing a legitimate basis for opinions on the best way to protect other species. 

Personal experience is difficult to come by, as BT highlighted that “most people only 

ever see badgers dead by the side of the road.”114 One view was that regardless of 

the subject it would always be the case that those who actually lived in a certain 

environment would have a lived experience, with their views shaped by what they 

 
110 Ecologist E, Interview Date 7/2/20 
111 Academic A, Interview Date 3/3/20 
112 Academic A, Interview Date 3/3/20 
113 Campaigner C2, Interview Date 30/9/20 
114 Badger Trust BT, Interview Date 14/4/20 
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do.115 Difficulties are created where the streams of communication are muddled or 

politically-infused with particular ideas being spread. In relation to: 

places that you don’t experience on a day to day basis, your 
knowledge is going to be created in different ways, so your kind of 
ideas of what’s happening there or, these are based on what other 
people are writing, what other people are marketing, what other 
people are saying, to sort of, I suppose elevate and promote their 
own views about what’s happening, so there is kind of, always going 
to be that kind of, rural-urban tensions between anything you’re 
talking about.116 

These responses highlight interesting discussion around the epistemological issue 

of the ways in which the participants articulated how they know what they claim to 

know about badgers, as well as their view of how other people had come by their 

differing knowledge. Examples were given of people from a farming background 

receiving information from the NFU, whilst others may receive their information in 

relation to the cull from activist groups, with both perspectives being very deep-

rooted in their experiences but with the actual reality likely to lie somewhere in 

between the two.117 C2 thought that their veterinary background was helpful in that it 

gave them “a good feel for the science and evidence base around which the policy 

is, claims to be based,” in addition to giving them “a good ability I hope to interrogate 

that evidence base, and use it in order to highlight the deficiencies in the policy as 

we see it.”118 

BG1 took issue with the idea that lived experience of the countryside leads to the 

conclusion that lethal management is necessary. This participant had lived in the 

countryside for most of their life, yet still found that, “every time somebody who 

wants to kill things or destroy things says, ‘oh you’re all just townies you don’t 

understand,’ and that is really insulting to those of us who’ve lived in the 

countryside.”119 They referred to this argument as “the oldest one in the book,” 

serving as a defence where people are unwilling or unable to articulate a defence for 

their position. They felt that the converse is true, and that in fact it is people 

advocating the killing of wildlife who do not understand the science and ecology of 

the countryside.120 
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6.3.8: Table 6.2: Section Summary: What Would be the Characteristics and 

Duties of a “Guardian” Providing a Voice for Wildlife, and What Challenges 

May They Face? 

Sub-Heading Key Findings 

Homemade Advocacy Action is usually taken by individuals or small action 

groups. 

Litigation may make officials nervous. 

There is a lack of long-term policymaking, with 

decisions based upon short-term interests. 

Developing New 

Government Departments 

and Agencies 

A body specifically set up to oversee environmental 

impacts would contribute to a proper balance. 

Vested interests are currently too powerful, with no 

strong voice for wildlife protection. 

There are conflicting priorities within DEFRA, with 

farming and rural affairs taking priority over the 

environment. 

The Government or responsible body must give 

greater consideration to humaneness and welfare 

issues when deciding on wildlife control measures. 

There is still the question of who should be 

responsible for restructuring current systems. 

Human Responsibilities 

and Duties 

Humans may have responsibilities due to creating 

an imbalance in nature. 

Britain in particular has an extraordinary level of 

human control over the environment, with little 

untouched wilderness. 

Farmers have a responsibility for biosecurity, 

although the guardians of badgers may need to 

take responsibility for badgers with bovine TB, for 

example through vaccination. 

There are many different views on what is “humane” 

or “necessary.” 

Conflicts Social and economic pressures, political 

motivations, and vested interests are several factors 

underlying conflicts ostensibly between humans and 

nonhumans. 
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Class conflicts confuse the issue, whilst cultural 

barriers may be responsible for particular 

entrenched viewpoints. 

Dialogue and Co-operation This debate has become polarised and there must 

be improved dialogue to find common ground. 

Consultations are viewed as “tick-box” exercises, 

with people feeling that their opinions are ignored 

by public bodies. 

Farmers have been misled by clear messaging 

establishing badgers as a significant source of 

bovine TB. 

Silos of Knowledge Without a good grasp of the relevant information, 

there could not be well-rounded conversations. 

Information was not being shared sufficiently. 

Personal Lived Experience Personal experience would be difficult to come by, 

and everyone would have different knowledge and 

experiences. 

How people come by their knowledge is important, 

and different sources may have particular 

motivations underlying the information that they 

provide. 

 

 

6.4: The Property Status of Nonhumans 

In this section, I discuss data obtained from the final set of questions, concerning the 

more theoretical aspects of nonhuman rights, welfare, and the property status of 

nonhumans. This will involve consideration of the distinction between the concepts 

of rights and welfare, property and personhood, influencing public opinion, culture 

and categorisation, public perceptions of badgers, and the use of narratives. 

 

6.4.1: Distinction Between Rights and Welfare 

Each participant was asked about their perceptions of rights and welfare and 

whether they felt that there was a distinction to be drawn between the two 
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concepts.121 A straightforward definition of animal rights was provided by LF as 

being “the acknowledgement that animals are sentient and deserve consideration as 

a fellow creature on the Earth.”122 Rights were also conceptualised as “a bundle of 

legal protections, around animals, which have been around for varying amounts of 

time, and which are more or less successful in protecting animals.”123 CA contested 

the concept of animal rights, stating that it is a “misnomer,” in that nonhuman 

animals do not have rights because “then you’d have to prosecute the fox for taking 

a rabbit, and infringing its rights.”124 Sentience was a common theme, with rights 

being described as: 

a more liberationist approach in terms of understanding animals to 
have sentience, which is the same as animal welfare but also 
allowing them to be valued to live their own lives and be protected 
in much the same way as humans would be.125 

By contrast, welfare is “simply the consideration of having an animal’s basic needs 

met whilst being under the dominion of human control.”126 Welfare was generally 

viewed as being more pragmatic, acknowledging the need: 

to do the best you can in the circumstances of humans, and how 
we operate on this planet as a dominant species and how animals 
are used, exploited, abused, or protected, depending on where we 
are and what we are doing at any one time.127  

Welfare was considered to represent a focus on preventing unnecessary suffering 

caused by humans, ensuring that nonhumans have rights within legislation,128 with E 

stating that “there may be moral issues on whether or not you should kill things, but 

basically everything dies it’s a question of how it dies.”129 Whilst welfare appeared to 

be more concerned with pragmatic, “incremental” improvements, there was still “a 

fear from the industry” that incremental changes would ultimately lead to more 

significant changes ending the use of nonhumans.130 The opinion was expressed 

that it is more convenient to deny the sentience of nonhumans, because once 

nonhumans have rights, the whole of society will be required to change its practices 

 
121 For the purposes of these questions, the more common phrase “animal rights” was used 
to reflect the terms used by the participants and to avoid explaining the terminology of 
“nonhuman.” 
122 Law Firm LF, Written Response Received 3/3/20 
123 Lawyer L, Interview Date 5/3/20 
124 Farming and Agriculture CA, Interview Date 11/2/20 
125 Academic A, Interview Date 3/3/20 
126 Law Firm LF, Written Response Received 3/3/20 
127 Badger Trust BT, Interview Date 14/4/20 
128 Academic A, Interview Date 3/3/20 
129 Ecologist E, Interview Date 7/2/20 
130 Academic A, Interview Date 3/3/20 
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to respect those rights. If there was a widely accepted view that “that cow that 

you’ve just taken the calf from is genuinely, emotionally, heart-broken, I mean 

everything would have to change.”131  

There was some consideration that, broadly speaking, the concepts of rights and 

welfare have been “lumped together,”132 and exploring this distinction opened up “a 

huge can of worms.”133 Whilst the two concepts do intertwine, A stated that “they 

have different backgrounds, different histories, different advocates within different 

philosophies.”134 Rights may be seen as “slightly more extreme views which are 

beyond the reality of day to day lives for most people,” meaning that the situation 

has become “a bit kind of messy I suppose a bit clouded in terms of what different 

organisations are actually calling for and what individuals actually, really want.”135 A 

added that this “merging” of welfare and rights has made it more difficult for 

conversations to successfully take place between different stakeholders. This is not 

helped by the way in which the media frames certain issues. CA suggested that the 

phrase “animal rights” is used because: 

it sounds a little bit sexier than an animal welfare, animal welfare 
sounds like little old ladies doing jumble sales for cats protection 
league, whereas animal rights activists, that’s a lot punchier and I 
just don’t think it, it works.136 

There were several references to derogatory uses of the phrase “animal rights,” for 

example to draw comparisons with historical extremist behaviour.137 Some 

participants sought to categorise themselves as wildlife campaigners or protection 

campaigners, as there was concern that talk of rights may scare off the undecided 

majority who campaigners sought to persuade.138 Organisations such as the RSPCA 

were felt to be restricted in the extent to which they could support rights by their 

need to participate in dialogue with areas of industry more concerned with 

welfare.139 WCO described their interpretation that rights “could align to people who 

look to protect and speak out as a voice for animals.”140 This participant thought that 

 
131 Campaigner C1, Interview Date 3/2/20 
132 Academic A, Interview Date 3/3/20 
133 Wildlife Crime Officer WCO, Interview Date 15/9/20 
134 Academic A, Interview Date 3/3/20 
135 Academic A, Interview Date 3/3/20 
136 Farming and Agriculture CA, Interview Date 11/2/20 
137 Badger Trust BT, Interview Date 14/4/20 
138 Campaigner C1, Interview Date 3/2/20 
139 Animal Welfare Organisation AW, Interview Date 12/3/20 
140 Wildlife Crime Officer WCO, Interview Date 15/9/20 
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it was easy for anybody speaking out on any subject to be labelled an activist, yet it 

was possible for there to be: 

a swathe of different people and organisations, a bit like a 
barometer, from fairly middle of the road to really quite extreme, and 
those who are prepared to either stay or go outside of the law to try 
and get across their viewpoints, or to save animals.141  

 

6.4.2: Property and Personhood  

The potential value of legal personhood and the consequences of the property 

status of nonhumans were discussed, including the distinction between economic 

value and inherent value. Whilst A thought that it would be “quite a victory” to have 

personhood recognised for every living being, in their opinion it “is totally unrealistic 

and would never happen.”142 Laws could be applied for certain species, for example 

dolphins and whales, and personhood may be applied in individual cases, such as in 

rescuing a chimpanzee, but it was not realistic or feasible considering how people 

currently live.143 

A stated that it was important to have big end goals, with smaller footsteps being 

made along the way to those goals. The end goals may not be achievable, but the 

small, incremental changes can be positive, though they may be considered as 

welfare improvements rather than rights. The acknowledgement of personhood for 

nonhumans would result in “relational kind of laws and sentencing which would be 

alongside that as opposed to connecting it straight to the current laws for people.”144 

LF highlighted that the definition of nonhumans as property “certainly contributed to 

human interests prevailing over animal interests,” although this “is not an inevitable 

consequence.”145 A saw a move towards rights-based views beginning to filter into 

legislative thinking, particularly in relation to pets and their position as companions. 

Developments such as pet theft reform demonstrated that traditional notions of 

family were expanding to recognise that families may be more than human, and that 

viewing pets as property comparable to inanimate objects is inconsistent with how 

our relationships with nonhuman companions are understood today.146 

 
141 Wildlife Crime Officer WCO, Interview Date 15/9/20 
142 Academic A, Interview Date 3/3/20 
143 Academic A, Interview Date 3/3/20 
144 Academic A, Interview Date 3/3/20 
145 Law Firm LF, Written Response Received 3/3/20 
146 Academic A, Interview Date 3/3/20 
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Giving nonhumans legal rights may be the only way of forcing people to respect life 

more, not just respecting life for its right to live but also the right of future 

generations to exist in a happy and balanced way.147 Despite being “not 

unsympathetic” to some nonhuman rights arguments, MP discussed how they were 

working within the current context of legal frameworks and had no “plans to make 

substantial changes on that kind of fundamental level.”148 They referred to the fact 

that politicians should seek “to get a balance that our electorate, who we are 

responsible to, would feel comfortable with,” adding that they thought that: 

there is a growing view, out in the country, that we want to improve 
animal welfare standards… and there is a debate to be had, around 
animal rights, but that debate will probably go on in wider civil 
society, and then will filter through I suspect, through their political 
representatives, and we’ll see what happens in terms of future 
legislation.149  

They did believe that attitudes were changing, particularly in relation to scientific 

understanding of nonhuman sentience, adding that “the public would be pretty 

disgraced” if we were to lose the protection of nonhuman sentience previously 

available through our membership of the EU.150  

 

6.4.3: Influencing Public Opinion 

Public perceptions and support were seen by some participants as vital in pressing 

for positive change, maintaining that when the public were asked to provide an 

opinion, they were overwhelmingly in support of measures to improve welfare and 

opposed to measures such as culling.151 Whilst there may be people on either side 

who have very strong opinions, A stated that: 

I think there’s a lot of people [who] don’t care, yeah I think there’s a 
lot of people that have no interest whatsoever they might say one 
thing or the other, and then you have the people so very vested in 
the issues from either side and you get some who are kind of more 
down the middle I suppose.152 

C1 described their role as providing a platform for others whose message they 

supported but who did not have the same reach.153 Although they believed that their 

 
147 Ecologist E, Interview Date 7/2/20 
148 Member of Parliament MP, Interview Date 11/11/20 
149 Member of Parliament MP, Interview Date 11/11/20 
150 Member of Parliament MP, Interview Date 11/11/20. Current legislative plans intend to 
enshrine the recognition of sentience in English law. 
151 Campaigner C1, Interview Date 3/2/20 
152 Academic A, Interview Date 3/3/20 
153 Campaigner C1, Interview Date 3/2/20 
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own opinions were not “extraordinary,” they acknowledged that they were not 

necessarily “mainstream.” They therefore felt it was “critical” to amplify voices that 

they agreed with. As well as providing a platform for other people, BG2 highlighted 

the importance they attached to “standing up for wildlife that don’t have a voice.”154 

This participant expressed that it was necessary for those who feel that nobody is 

listening to the plight of nonhumans demonised and threatened with acts of 

inhumane killing “to stand up and be counted and say well we’re very unhappy 

about this.”155 

WCO discussed how putting different species “in different boxes” affects “whether it 

has full protection or limited protection or none at all.” Further, they thought that “it 

influences the general middle public who don’t have a full understanding, and if it’s 

in one particular box they automatically will think down one particular line of 

vision.”156 

 

6.4.4: Culture and Categorisation 

There was discussion of how the ways in which we categorise various species 

influence how those species are treated. Inconsistencies arise from our past 

relationships with certain species, with different categorisations being treated in 

different ways. SB stated that “it’s just that humans have a particular construct and if 

something doesn’t suit our schemata for how we are in the world, we plonk that 

particular species into the category pest or weed or vermin.”157 BG1 summarised 

inconsistencies in human attitudes to other species in that: 

most people who go badger baiting wouldn’t harm a cat, but they’re 
quite happy to mete out the most appalling treatment to a fox, or to 
a badger, and they’ll talk endlessly about how, if they shoot deer, 
you have to make a clean kill so it doesn’t suffer, but then next week 
they’ll be putting a terrier down a hole to fight a badger, and then 
suddenly any notion of cruelty evaporates, and the only distinction 
is a cultural one where they’ve learned to differentiate between 
certain species on the basis of whether they like them or whether 
they’re considered vermin or not whether they’re a target for sport 
or not.158 

 
154 Badger Group Member BG2, Interview Date 10/3/20 
155 Badger Group Member BG2, Interview Date 10/3/20  
156 Wildlife Crime Officer WCO, Interview Date 15/9/20 
157 Scottish Badgers SB, Interview Date 25/3/20 
158 Badger Group Member BG1, Interview Date 4/2/20 
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This countryside culture has developed over centuries but has never been properly 

challenged intellectually,159 and instead of understanding the role of certain species 

in the general ecology of the countryside or other considerations of cruelty or harm, 

culture has determined that they are vermin. Whereas, in relation to domesticated 

species, individual welfare is largely protected, in terms of wildlife the laws for 

protection are more concerned with preserving species by preventing certain 

practices.160 This categorisation of nonhumans was discussed with WCO, who gave 

the opinion that: 

because they’re in different boxes, it affects the legislation that 
might apply to that particular animal, whether it has full protection 
or limited protection or none at all, I think it influences the general 
middle public who don’t have a full understanding, and if it’s in one 
particular box they automatically will think down one particular line 
of vision, as opposed to another.161 

C1 challenged the notion “that somehow that the great population was connected 

with nature in some halcyon days even going back to the forties and fifties.”162 They 

claimed that there was little evidence for that, with conservation and environmental 

concerns being a relatively recent phenomenon. This participant also stated that 

even now there are people who do not make the connection between the increasing 

scarcity of wildlife and the impacts of human actions. Instead, the countryside has 

long been viewed as a resource.163 

Seeing nonhumans as living “Farthing Wood type lives” was argued to be in fact 

harmful to those species through its denial of the realities of nature.164 CA attempted 

to justify culling and “humane” methods by reference to the “horrible death” that 

badgers would otherwise suffer due to bovine TB and sought to justify culling in 

principle based on comparison with the pain and suffering caused to nonhumans 

where nature is left unchecked. CA considered it to be inconsistent to say that: 

Well, if nasty humans are involved, that’s awful, but if nature’s being 
as cruel and as nasty and as horrible, well you wouldn’t say nature’s 
cruel actually because that’s a bit silly, but if you say nature will 
cause an enormous amount of suffering, but humans aren’t 
involved, that’s okay, I find that a very strange attitude.165 

 
159 Badger Group Member BG1, Interview Date 4/2/20 
160 Academic A, Interview Date 3/3/20 
161 Wildlife Crime Officer WCO, Interview Date 15/9/20 
162 Campaigner C1, Interview Date 3/2/20 
163 Campaigner C1, Interview Date 3/2/20 
164 Farming and Agriculture CA, Interview Date 11/2/20 
165 Farming and Agriculture CA, Interview Date 11/2/20 



215 
 

They clarified that this does not provide justification to treat nonhumans however 

you like, but that they must be understood better in order “to actually take the right 

steps.” 

 

6.4.5: The Good, The Bad, and The Cuddly: Perceptions of Badgers 

C2 discussed the ways in which the badger culling policy had accrued arguments in 

relation to the overpopulation of badgers, describing how badgers had become 

demonised due to their success in adapting to live alongside humans in the face of 

changes to land use, infrastructure development, and urbanisation. In terms of its 

original purpose of controlling TB, the policy was in their view a failure, and any 

arguments regarding repealing the Protection of Badgers Act 1992 and controlling 

badger populations for ecological reasons should be conducted separately from the 

bovine TB debate.166 

BG1 stated that “the farmers want to blame the badgers because it’s simple, and 

they think that all they have to do is kill the badgers and their problems will be 

over.”167 Although badgers cause problems where they dig holes and are potentially 

seen as carriers of disease, C2 described how, due to the “enormously influential 

and important part in our ecology” that badgers play, the removal of badgers does 

not only impact badgers but also potentially has impacts on other parts of the 

ecology.168 There may be many implications of the removal of a key species, not all 

of which we currently understand. This participant highlighted their concerns that the 

badger cull is “affecting huge numbers of animals, and potentially adversely 

affecting the welfare of very large numbers of animals, and we’re very concerned 

that this policy is being rolled out, without clear evidence of any significant benefits 

in terms of disease control.”169 

Cultural representations such as Mr Badger in The Wind in the Willows may help to 

“neutralise or alter the image of things in a more favourable light,”170 although BG1 

was not entirely sure that such representations were helpful in that cultural 

references presenting badgers as cuddly, strong, or wise distract from an 

understanding of proper ecology. They maintained that neither of the cultural 

conceptions of the badger were accurate, stating that they “are neither vicious and 

 
166 Campaigner C2, Interview Date 30/9/20 
167 Badger Group Member BG1, Interview Date 4/2/20 
168 Campaigner C2, Interview Date 30/9/20 
169 Campaigner C2, Interview Date 30/9/20 
170 Badger Group Member BG1, Interview Date 4/2/20 
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unpleasant or cuddly and sweet, they are just badgers.” BG1 added that we must be 

wary of applying human values to badgers and should simply enjoy and observe 

them for what they are because a greater understanding of them would stop 

destructive attitudes. Well-intentioned efforts could also have detrimental effects, in 

that where people “idolise” badgers and regularly feed them in their gardens the 

badger may never learn to feed naturally and if that person stops providing food the 

badger may lack the skills to fend for themself.171 

 

6.4.6: Narratives 

The use of language was discussed, in particular phrases such as the “war on 

wildlife.” Some participants felt that the language of “war” was useful in conveying 

the scale of the problem because “there is an ongoing war on our natural world.”172 

C1 drew the distinction that “technically you might say a war would have two sides 

who had declared war on each other,” but they did not doubt that “wildlife is being 

exterminated.”173 They further stated that if a war is about “taking a vast number of 

lives on the other side it’s a war,” but remained unsure as to whether such language 

is actually helpful. A stated that where the scientific data does not make a strong 

case either way, language becomes more influential in making a strong case and 

building a narrative to garner support.174 

A stated that there are difficulties in getting the majority to be aware of these issues 

in the face of different kinds of pressures and distractions in their everyday lives and 

claimed that people who engage regularly with these issues may assume that it is of 

more importance to everybody than it actually is.175 C2 also discussed the difficulties 

in maintaining “any issue within, at a high level within the public consciousness for a 

long period of time.”176 Whilst there was a “big outcry” at key moments such as when 

the policy was first announced and when culling began in the pilot zones, public 

attention on such issues would “wax and wane,” especially at times when the media 

agenda is dominated by other issues. This risks people who are not directly involved 

becoming complacent that the problem has gone away.177 

 
171 Badger Group Member BG1, Interview Date 4/2/20 
172 Badger Trust BT, Interview Date 14/4/20 
173 Campaigner C1, Interview Date 3/2/20 
174 Academic A, Interview Date 3/3/20 
175 Academic A, Interview Date 3/3/20 
176 Campaigner C2, Interview Date 30/9/20 
177 Campaigner C2, Interview Date 30/9/20 
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WCO did not think that such emotive language was harmful, stating that it was “eye-

catching” and may entice someone in the “middle road,” by which they meant 

someone who did not yet have strong opinions on either side of the debate, to read 

an article, for example, in contrast with a bland headline that they may just ignore.178 

They considered that society had come to a stage where it “now is no longer 

prepared to tolerate what was historic, traditional, countryside sports, which really 

protect a smaller section of society and certain species for their own benefit, but 

really harm the wider picture of the wildlife.”179 In contrast, MP voiced their opinion 

that such language is not particularly helpful because “this is a complicated 

debate,”180 and whilst certain language may be useful in drawing attention to an 

issue and encouraging wider engagement, it may be detrimental to persist with such 

emotive language once discussions have begun and compromise and pragmatism 

are more appropriate.181 Reducing inflammatory language is therefore important in 

encouraging resolution. 

WCO discussed the influence of media representations, describing how there is: 

a huge swathe of the population who don’t know the facts, who are 
not either pro-cull or anti-cull, or don’t really understand wildlife 
crime, don’t even know what a badger is, possibly never seen one, 
or have a poor understanding of nature, yet they have an opinion 
when they hear information, in the media.182 

SB described how when the issue of bovine TB was becoming rampant in England 

their concern was that, although the disease was not being spread to cattle in 

Scotland, fear was being spread to Scottish farmers resulting in a “ridiculous shift in 

beliefs and attitudes.”183 This participant therefore saw their role as providing reliable 

facts to counter this misinformation, highlighting that the majority of people are not 

trained in scientific thinking and therefore clear information was vital in preventing 

people relying on misinformation and prejudices.184  

Whilst the more vocal or radical messages highlight problems to the media and the 

public, motivating industry and Government to look at how those issues may be 

addressed, it is the organisations that take a more pragmatic approach who are 

invited to work with Government and industry and ultimately have the most 

 
178 Wildlife Crime Officer WCO, Interview Date 15/9/20 
179 Wildlife Crime Officer WCO, Interview Date 15/9/20 
180 Member of Parliament MP, Interview Date 11/11/20 
181 Conservation Biologist CB, Interview Date 12/2/20 
182 Wildlife Crime Officer WCO, Interview Date 15/9/20 
183 Scottish Badgers SB, Interview Date 25/3/20 
184 Scottish Badgers SB, Interview Date 25/3/20 
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influence.185 A pragmatic, working relationship could only be fostered by maintaining 

a more conciliatory, middle-ground approach. In terms of achieving tangible 

improvements for the lives of nonhumans and building relationships of trust, AW 

stated that avoiding the provocative, emotive language of rights was felt to be a 

more productive approach.186 

 

6.4.7: Section Summary: Table 6.3 – Are Such Conflicts Affected by the 

Property Status of Nonhumans, and Can Property Rules be Developed to the 

Advantage of Nonhumans? 

Sub-Heading Key Findings 

Distinction Between Rights 

and Welfare 

Rights are concerned with valuing nonhumans as 

fellow creatures and were linked with sentience. 

Welfare is more concerned with preventing 

unnecessary suffering and meeting the basic 

needs of nonhumans under human control. 

Changes in the near future are more likely to be in 

terms of welfare rather than rights. 

Property and personhood Personhood may be achievable in individual cases 

but is unlikely to be widespread. 

It is not inevitable that property will mean that 

human interests always prevail. 

Rights-based views are beginning to filter into 

legislative thinking. 

Influencing Public Opinion Some participants saw public support as vital in 

pressing for change. 

Categorisation influences the middle public, who 

do not already have a fully formed opinion, in how 

they view a species. 

Culture and Categorisation There are inconsistencies in how we relate to other 

species. 

Countryside culture has not been properly 

challenged. 

 
185 Animal Welfare Organisation AW, Interview Date 12/3/20 
186 Animal Welfare Organisation AW, Interview Date 12/3/20 
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Although, in relation to domesticated species, 

individual welfare is largely protected, wildlife 

protection is more concerned with preserving 

species. 

Fanciful ideas of an imagined nature may be more 

harmful than beneficial. 

Perceptions of Badgers Badgers have become demonised due to their 

success in living alongside humans in the face of 

various challenges. 

Farmers want to believe in a simple solution 

achieved through culling. 

Cultural representations of badgers may hinder a 

proper ecological understanding. 

Narratives War metaphors may be useful in conveying the 

scale of the problem. 

Emotive language may be eye-catching and invite 

public support, as otherwise public interest may 

wane over time. 

Once the problem has been highlighted, it may be 

necessary to move away from inflammatory 

language to encourage productive dialogue. 

 

6.5: Conclusion  

In this Chapter, I have described how a range of participants with various links to the 

issues raised by badger culling responded to a series of questions in semi-

structured interviews. The interviews covered topics ranging from specific questions 

about culling to more general philosophical questions regarding rights and the duties 

that humans have towards other species.  

This Chapter began by exploring the opinions of participants in relation to the 

effectiveness of the legal system. The legal system was considered to have a vital 

role in holding the Government and public bodies to account, as well as ensuring 

that where licenses are issued this is done on a rational basis and that the 

conditions of those licenses are enforced. Even though people may not be aware of 

judicial review as a solution or may be deterred by its costs, it is vital that it exists as 

a potential remedy. However, it is limited in that it cannot examine the merits of a 

particular decision. Issues raised in relation to the law also concerned licensing and 
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regulation, and the general opinion that regardless of how good the law may appear 

in theory, one key concern is its enforcement. The current law may lack any 

significant deterrent effect, in that one participant described the law as passive 

because it is not until after the harm has been caused to badgers that anything can 

be done. Licensing and regulation may allow for the exploitation of loopholes and 

risks encouraging the persecution of a particular species. 

The next section concerned the responses in relation to providing a voice for 

nonhumans. One key issue was that, although consultations have been carried out, 

questions are posed in such a way to elicit particular responses and some 

participants felt that genuine concerns had not been taken into account. The 

satisfaction of requirements for consultation was therefore seen as a mere “tick-box” 

exercise, meaning something that policymakers did not take seriously, whilst 

polarisation of the debate has exacerbated existing conflict and made resolution 

even more difficult. Public support was felt to be useful in driving for change, 

although organisations were limited by the availability of funding and resources. 

Several questions explored the value of personal experience and scientific 

knowledge and opinion differed on the extent to which personal experience is 

necessary to provide an effective voice. In relation to decision-making, some 

participants felt that politicians were driven by short-term interests and there would 

be benefits in the creation of an independent, separate department for 

environmental protection.  

Finally, I described how participants understood various issues in relation to rights 

and welfare. Whereas rights were concerned with the value of nonhumans as fellow 

creatures and involved discussion of sentience, welfare was more concerned with 

the prevention of unnecessary suffering caused by humans. There was also 

discussion of the ways in which characterisations of species are used to justify the 

actions that humans take towards them. Whilst classifications such as vermin could 

be harmful for those species, it was highlighted that it may be similarly harmful to 

have an excessively romanticised conception of species living harmonious lives in a 

natural state. Finally, although emotive language such as the phrase “war on 

wildlife” may effectively capture attention, such language must be discarded if there 

is to be hope of building pragmatic working relationships. 

This engagement with parties closely connected to the badger cull has provided 

insight into how the issues of badgers and bovine TB fit within a complex narrative 

of wildlife conflicts, dairy farming, and disease control. Building on my prior analysis 
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of the judicial review cases, in the next Chapter I bring these two strands together 

for a detailed discussion. 
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Chapter Seven: Discussion 

“My idea was, Stubbins,” he said, “that flies with a house of their 
own to go to – or several – would not bother to enter people’s 
houses. This eternal war between the species – man against rats, 
rats against cats; cats against dogs, etc, etc. – there is no end to it 
– must lead finally to some sort of tyranny. Just now Man is on top 
as the tyrant. He dictates to the animal kingdom. But many of his 
lesser brothers suffer in that dictation. What I would like to see – 
and indeed it is my one ambition as a constructive naturalist – would 
be happy balance. I’ve never met any species, Stubbins, that did 
not do some good – general good – along with the harm. House-
flies for example: I’ve no idea what good they do, but I’m sure it 
exists. By making them our friends we ought to be able to get 
together and improve conditions all round, instead of making war 
on one another. War gets us nowhere.”  

Hugh Lofting, Doctor Dolittle’s Garden 

 

7.1: Introduction 

In this Chapter, I discuss how this research may inform proposals for development 

in terms of theory and practice. The interview participants provided useful findings in 

relation to legislation purporting to protect badgers. However, whilst there was a 

clear consensus on the potential for improvement, the proposals presented in this 

thesis are my own, grounded in the legal and theoretical literature explored in 

Chapter Three. The analysis of badger law and the policy framework, as well as the 

proposals below, may function as a case study to inform ways of operating for 

wildlife bodies more generally. 

I begin by addressing my first research question, discussing whether judicial review 

is effective in cases such as the badger cull. This is followed by discussion of 

alternative deliberative processes that bring stakeholders together to attempt to 

reach consensus, together providing a basis for the arguments I develop in relation 

to current attitudes toward wildlife. An overview of several existing bodies and 

proposals for reform enables identification of common characteristics that would be 

necessary components of any new body but also highlights the ways in which such 

bodies are deficient.  

Following this exploration of the problems, the second half of this Chapter explores 

suggested solutions. The extent to which nonhuman property rights can be argued 

to be present in existing legislation provides a basis for arguing for the extension of 

such rights and the introduction of equitable self-ownership. We may come to 
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respect wildlife as co-equal inhabitants of Earth through allowing badgers, for 

example, to be granted equitable self-ownership, with legal title held by a 

responsible legal guardian. 

I then explore how equitable self-ownership and the guardianship of nonhuman 

interests may be introduced by considering the existing procedures involved in 

guardianship of vulnerable children, and the ways in which the law determines the 

“best interests” of those who lack the capacity to make decisions on their own 

behalf. I determine that, in relation to wildlife such as badgers, it is more practical to 

explore the creation of a new Committee to ensure that policymaking considers 

nonhuman equitable self-ownership because merely strengthening existing bodies 

would not be sufficient. My proposals also build on the proposal of McCulloch and 

Reiss for an Ethics Council for Animal Policy,1 in addition to relevant legislation and 

Bills such as the Environment Act 2021, the Wellbeing of Future Generations Bill, 

the Animal Welfare (Sentience) Bill, and the Protection of Badgers Act 1992. 

 

7.2: Judicial Review 

The first of my research questions concerned the effectiveness of our legal system 

in resolving conflicts between human interests and wildlife in the context of the 

badger cull. In this first section, I will discuss whether the cases covered in this 

research demonstrate that judicial review is incapable of fulfilling its purposes in 

circumstances such as the badger cull where there are complex environmental 

considerations. This will be linked with responses from participants concerning the 

purpose and effectiveness of the judicial review process to consider whether judicial 

review can be developed to better protect nonhuman interests, and how this may be 

achieved. 

 

7.2.1: Role of Judicial Review 

Prior to analysing these cases, I established that if a system of judicial review is 

functioning effectively it should provide confidence that Ministers and public bodies 

are doing what they have been authorised and required to do by Parliament, and 

that they are acting in accordance with common law duties.2 Decisions affecting 

individuals must be properly reasoned, justified, and fairly taken. Judicial review is 

 
1 Steven P. McCulloch and Michael J. Reiss, ‘A Proposal for a UK Ethics Council for Animal 
Policy: The Case for Putting Ethics Back into Policy Making’ (2018) 8 Animals 
2 Discussed in Section 4.4 
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therefore distinctive in the way that it subjects public decisions to scrutiny and 

focuses on dimensions of quality that are not central to other accountability 

regimes.3  

Interviews reinforced the idea that the legal system plays a vital role in holding the 

Government and public bodies to account.4 Although less than ten per cent of 

claims reach a final judgment, litigation may still exert influence.5 Whilst overall there 

are few judicial review cases compared with the total number of decisions taken by 

public bodies, the idea that the potential for decisions to be challenged keeps the 

public sector “on the straight and narrow” suggests that, although there are still 

some unlawful decisions, there are fewer than if there was no potential for judicial 

review.6 

This is supported by submissions from Government departments to the Independent 

Review of Administrative Law (IRAL),7 noting that care has been taken to ensure 

that decisions are robust due to the prospect of judicial review, particularly in relation 

to contentious planning decisions or funding decisions where large amounts of 

money were at stake or the risk of challenge would be high. Although this added 

time and cost to decision-making, resulting decisions were improved, and 

consequently a higher number of decisions were not challenged, or challenges were 

unsuccessful.8 Whether judicial reviews actually result in improvements in the 

quality of decision-making largely depends on the ability and willingness of public 

bodies to learn from the process. 

However, responses to the IRAL also highlighted that the prospect of judicial review 

could induce pressure that would impact how officials frame advice to Ministers, 

making them more cautious and preventing departments from acting in new, 

innovative ways. One participant in this research similarly highlighted that the 

 
3 Lucinda Platt, Maurice Sunkin, and Kerman Calvo, ‘Judicial Review Litigation as an 
Incentive to Change in Local Authority Public Services in England and Wales’ (2010) 20(2) 
Journal of Public Administration Research and Theory: J-PART: Incentives and Public 
Service Performance: A Special Issue i243-i260, i245 
4 Discussed in Section 6.2.1 
5 Lucinda Platt, Maurice Sunkin, and Kerman Calvo, ‘Judicial Review Litigation as an 
Incentive to Change in Local Authority Public Services in England and Wales’ (2010) 20(2) 
Journal of Public Administration Research and Theory: J-PART: Incentives and Public 
Service Performance: A Special Issue i243-i260, i244 
6 As stated by Lawyer L, Interview Date 5/3/20, discussed in Section 6.2.2 
7 Summary of Government Submissions to the Independent Review of Administrative Law: 
https://www.gov.uk/government/consultations/judicial-review-reform 
8 Summary of Government Submissions to the Independent Review of Administrative Law: 
https://www.gov.uk/government/consultations/judicial-review-reform, 10 

https://www.gov.uk/government/consultations/judicial-review-reform
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prospect of litigation may make officials nervous.9 Departments responding to the 

IRAL also commented on how, even though most challenges were not successful, 

they could still hinder the ability of the Government to act swiftly, for example 

through carrying out consultations that go beyond what is strictly necessary.10 

Except where statutory provisions provide an exhaustive list of relevant 

considerations, a decision-maker is permitted to take other matters into account, 

providing that in considering these other factors they remain within the objects and 

policy of the statutory scheme. It may be difficult to decide whether a particular 

consideration is within the objects and policy. It is not sufficient that a consideration 

would be one that may properly be taken into account, nor even one that many 

people would take into account if they were making the decision. There may, 

however, be some matters so obviously material to a decision that anything short of 

direct consideration would not be in accordance with the intention of the relevant 

legislation.11 It is important to note the limitations of the judicial perspective, in that 

courts may lack the practical skill and procedural familiarities necessary to 

determine what is relevant in the broader context of public administration and 

policymaking. The discretion allowed in deciding what is relevant will vary depending 

on the nature of the power and the rights and interests affected. 

Although several of these cases have been brought on narrow, technical grounds, it 

is unclear where the balance lies between such grounds and arguments that risk 

being described as artificial and pointless, such as the proposed distinction between 

“reducing the incidence” and “preventing the spread.”12 The greater focus on such 

grounds may be more restrictive in contexts such as the badger cull where so much 

of the opposition appears to come from emotive responses to the killing of badgers. 

In focusing on technical interpretation of legislation, there is a risk that badgers and 

cattle are reduced to mere background context, and the anthropocentrism of the law 

 
9 Ecologist E, Interview Date 7/2/20, discussed in Section 6.3.1 
10 In the Summary of Government Submissions to the Independent Review of Administrative 
Law, it was stated that DEFRA has been successful in 67 of 90 judicial review cases, a 
percentage of just under 75%. Further, DEFRA had estimated costs of over £2 million 
covering judicial review cases since 2016, not taking into account the amount of policy 
official and departmental lawyer resources devoted to addressing legal challenges. Entirely 
new teams were sometimes required to be created to respond to legal challenges: Summary 
of Government Submissions to the Independent Review of Administrative Law: 
https://www.gov.uk/government/consultations/judicial-review-reform, 20-21 
11 CREEDNZ v Governor General [1981] 1 NZLR 172 [183], approved by Lord Scarman in 
Re Findlay [1985] AC 318 [333-34] 
12 Grounds discussed in Section 4.6.1 
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is perpetuated.13 In the next section, I will focus on the more specific context of 

judicial review in relation to environmental matters. 

 

7.2.2: Environmental Judicial Review 

Participant responses supported the view that judicial review as a tool for 

challenging the legality of decisions does not marry well with environmental 

decision-making.14 Where judges are unwilling to “wade in,” it may be easier for 

policymakers to withstand judicial review by emphasising the contested nature of the 

evidence. Grounds of illegality, irrationality, and procedural impropriety are high bars 

to overcome, and even where science is called into question, judges appear 

reluctant to become involved with questions of the validity of scientific discourse.15 

In R (Aggregate Industries) v English Nature,16 a case in which human rights 

grounds were used to challenge the notification of an SSSI, Forbes J said that in 

discharging its statutory duty, English Nature was required: 

to exercise its expert judgment on technical and scientific matters 
as well as on policy issues: so far as concerns the factual and 
technical aspects of that process, English Nature is far better placed 
and qualified than a court to make the requisite assessments and 
value judgment…17 

The discussed cases highlight tensions between belief in the ability of judicial review 

to hold officials to account and the deference judges show towards policymakers. 

The cascade of deference proposed by Jasanoff, discussed in Chapter Four, 

suggests that only where there is significant evidence of strong scientific consensus 

may judges be tempted to lessen their scrutiny of scientific claims.18 In relation to 

the badger cull, where there is significant contested evidence, cherry-picked by 

different parties to support their positions, it appears that there is a need for greater 

scrutiny. 

The question remains as to who is most appropriate to carry out such scrutiny, as 

culling is undeniably an ethical issue and there are many relevant considerations 

beyond scientific facts. Judges in judicial review are limited by not being able to 

consider the merits of a decision, and this research has established that participants 

 
13 As discussed in Section 4.6.2 
14 Discussed in Section 6.2.2 
15 The relationship between law and science was discussed in Section 4.5 
16 [2002] EWHC 908 (Admin); [2003] Env LR 3 
17 [2002] EWHC 908 (Admin); [2003] Env LR 3 [106(iii)] 
18 Judicial deference was discussed in Section 4.4.2 
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felt that public bodies were “given an easy ride” in relation to scientific questions 

such as the effectiveness of badger culling.19 However, it is widely accepted that the 

limits to which decisions may be challenged through judicial review exist to ensure 

that there is balance between the democratic rights of individuals and the need for 

efficient, effective governance.  

This research has discussed the importance of ensuring pressure is kept on 

Government to ensure that issues are not ignored, and they are aware that people 

still care.20 However, it is also important that courts do not become a surrogate 

political process where pressure groups attempt to refight political battles lost in the 

democratic process. What some see as an efficient, necessary check on abuse of 

power is seen by others as a barrier to progress and evidence of courts 

overstepping their role to encroach upon Parliamentary sovereignty. The 

Government has stated its belief in the need for incremental, targeted change, 

rather than radical, far-reaching structural changes to the judicial review system, and 

that ultimately the merits of Government decisions would be tested through the 

democratic process.21 The next section will discuss the relevance of democratic 

deliberation. 

 

7.2.3: Deliberative Democracy 

There may be public outcry at key moments, such as the announcement of policy 

changes, but public interest fluctuates, and it is difficult to maintain an issue high in 

the public consciousness for long periods of time. Highlighting substantial public 

opposition to practices such as badger culling motivates Government to take such 

opposition more seriously. Although more radical, emotive messages effectively 

highlight issues to the media and public, motivating Government and industry to 

engage with how the issues may be addressed, this research has found that most 

influence is wielded by organisations who pursue a more conciliatory, middle-ground 

approach and as such are invited to form pragmatic working relationships.22 

Avoiding provocative, emotive language may therefore be more productive in 

building relationships of trust and achieving tangible improvements for nonhumans. 

 
19 Law Firm LF, Written Response Received 3/3/20, discussed in Section 6.2.1 
20 Badger Group Member BG2, Interview Date 10/3/20, discussed in Section 6.2.1 
21 Judicial Review Reform: The Government Response to the Independent Review of 
Administrative Law, Ministry of Justice, Date of Publication March 2021, CP 408: 
https://www.gov.uk/government/consultations/judicial-review-reform, 18 
22 Discussed in relation to narratives in Section 6.4.6 
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The importance of maintaining good relationships was evident in the Derbyshire 

NFU case,23 as the Government was unwilling to risk adverse publicity and loss of 

goodwill through permitting culling to take place. It was believed that future policy 

options would be constrained if vaccination supporters were alienated. However, 

this could equally set a precedent for unfavourable decisions in that the Government 

would need to maintain good relationships with both sides. 

A dichotomy is sometimes highlighted between “top-down” processes imposed by 

Government agencies, and “bottom-up” approaches that involve a form of 

collaborative governance. However, policy decisions often result from processes 

that include elements of both.24 Participative and collaborative methods may be 

more appropriate for dealing with seemingly intractable policy problems such as 

bovine TB. Communication in itself makes it more likely that resulting decisions will 

be better informed through the process of articulating and defending reasons to 

others. Deliberation also facilitates the revealing of information,25 and can help 

correct mistakes that have resulted from incomplete understandings, in that through 

the “give and take” of argument in a deliberative forum, participants can learn from 

each other and correct their misapprehensions.26  

This research has discussed how discourses may create conflict between 

stakeholders.27 Antipathy in relation to perceived inequalities and imbalances of 

power may play an important role where, for example, rural communities feel 

particularly aggrieved regarding damage caused by species that they perceive as 

being protected by more powerful urban elites.28 There is a mentality of “us versus 

them” exacerbated when put on a public platform. Often, such conflicts are 

manifestations of deep-rooted social conflicts, stemming from political preferences, 

power asymmetries, beliefs, and culture. They can be split into two components: 

human-wildlife impacts and underlying conflicts between humans. Available options 

 
23 R (on the application of the National Farmers Union) v Secretary of State for Environment, 
Food and Rural Affairs [2020] EWHC 1192 (Admin) 
24 John A. Vucetich, Dawn Burnham, Ewan A. Macdonald, Jeremy T. Bruskotter, Silvio 
Marchini, Alexandra Zimmermann, and David W. Macdonald, ‘Just Conservation: What is it 
and should we pursue it?’ (2018) 221 Biological Conservation 23, 25 
25 Anna Di Robilant, ‘Property and Democratic Deliberation: The Numerus Clausus Principle 
and Democratic Experimentalism in Property Law’ (2014) 62 American Journal of 
Comparative Law 301-350, 340 
26 Anna Di Robilant, ‘Property and Democratic Deliberation: The Numerus Clausus Principle 
and Democratic Experimentalism in Property Law’ (2014) 62 American Journal of 
Comparative Law 301-350, 341 
27 Discussed in Section 1.4 
28 A.J. Dickman, ‘Complexities of conflict: the importance of considering social factors for 
effectively resolving human-wildlife conflict’ (2010) 13 Animal Conservation 458, 463 
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for solutions are limited if only wildlife impacts are considered because portraying 

wildlife as antagonists conceals the underlying human dimension.29 

One key factor in public acceptance of, and confidence in, new methods of 

managing environmental risks is trust in those with responsibility for making and 

implementing policy. Considering the contentious nature of bovine TB, it would be 

no easy task to restore relationships of trust between farmers and Government, and 

any attempts to implement solutions that do not fit with the ecological and social 

landscapes of groups affected by bovine TB are unlikely to be successful.30 

Interventions may be more likely to be trusted where they correlate with culturally 

held beliefs about disease and accepted farming methods.31  

Deliberation may be unrealistic because it is premised on the assumption that 

participants can transcend their starting preferences and narrow self-interest,32 

whereas people may actually have a set of objectives in mind and see 

communication with others as a means of achieving those objectives.33 The 

research of Keenan et al has illustrated that grouping together people with opposing 

frames will not automatically result in better and less oppositional communication, 

regardless of how much they communicate, and longer interactions may merely 

increase frustration.34 Further, not all those who have places on advisory councils 

and in meetings will have real influence over policy, as they may merely be 

“peripheral insiders” as opposed to “genuine insiders.”35 

The success of this process rests on the idea of “agreeing to disagree.” Essentially, 

deliberation does not make conflicting values compatible. Instead, it increases the 

legitimacy of outcomes through asking participants to give reasons and recognise 

the merits of reasons given by their opponents, agreeing on the principle of “mutual 

 
29 As supported by the findings discussed in Section 6.3 
30 Gareth Enticott, Damian Maye, Rhiannon Fisher, Brian Ilbery, and James Kirwan, ‘Badger 
vaccination: dimensions of trust and confidence in the governance of animal disease’ (2014) 
46 Environment and Planning A 2881, 2894 
31 Gareth Enticott, Damian Maye, Rhiannon Fisher, Brian Ilbery, and James Kirwan, ‘Badger 
vaccination: dimensions of trust and confidence in the governance of animal disease’ (2014) 
46 Environment and Planning A 2881, 2883 
32 Anna Di Robilant, ‘Property and Democratic Deliberation: The Numerus Clausus Principle 
and Democratic Experimentalism in Property Law’ (2014) 62 American Journal of 
Comparative Law 301-350, 306 
33 Anna Di Robilant, ‘Property and Democratic Deliberation: The Numerus Clausus Principle 
and Democratic Experimentalism in Property Law’ (2014) 62 American Journal of 
Comparative Law 301-350, 347 
34 Caroline Keenan, Clare Saunders, Stephan Price, Stephen Hinchliffe and Robbie A. 
McDonald, ‘From Conflict to Bridges: Towards Constructive Use of Conflict Frames in the 
Control of Bovine Tuberculosis’ (2020) 60(2) Sociologia Ruralis 482-504, 496 
35 Centre for Animals & Social Justice, How badgers came to be persecuted but why?: 
https://www.casj.org.uk/how-badgers-came-to-be-persecuted-but-why 
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respect.”36 Viewing issues from different angles and avoiding defensive or 

combative attitudes has allowed for better appreciation of the frustration, anger, and 

anxiety felt in relation to emotive subjects. 

Deliberation may not be a universal cure that transforms bad outcomes into good, 

but it can still be considered better than the alternatives because it is a dynamic 

process capable of keeping open the possibility that dialogue may continue.37 

Although creating such groups gives no guarantee that in practice a balance will be 

reached, this research has found a belief among campaigners that, where time has 

been taken to listen to concerns of others and provide information to put their 

concerns in perspective, everyone involved has been able to gain from the 

process.38 

This research has found that, without a good grasp of relevant information, there 

could not be well-rounded conversations. However, information has not been shared 

sufficiently, resulting in “silos of knowledge.”39 There was a difference of opinion 

regarding the extent to which personal lived experience is necessary for a person to 

make valid contributions, and participants touched upon ways in which knowledge 

about badgers and conflicts in general may be constructed.40 It is important how 

people come by their knowledge, and different sources may have particular 

motivations underlying the information that they provide. 

Participants with an activist role saw themselves as playing a vital part in using 

clear, simple messaging to counter misinformation they regarded as coming from 

other sources.41 Although many people are not trained in scientific thinking, it would 

be unfair to blame others such as farmers for being influenced by repeatedly hearing 

the same rhetoric. There is a risk that, where people receive conflicting information 

from politicians, scientists, and the media, they will either believe the policy and 

scientific perspective that most closely aligns with their own pre-existing viewpoint 

 
36 Anna Di Robilant, ‘Property and Democratic Deliberation: The Numerus Clausus Principle 
and Democratic Experimentalism in Property Law’ (2014) 62 American Journal of 
Comparative Law 301-350, 343 
37 Anna Di Robilant, ‘Property and Democratic Deliberation: The Numerus Clausus Principle 
and Democratic Experimentalism in Property Law’ (2014) 62 American Journal of 
Comparative Law 301-350, 345 
38 Discussed by Badger Group Member BG2, Interview Date 10/3/20 in Section 6.3.5 
39 Discussed in Section 6.3.6 
40 Personal experience was discussed in Section 6.3.7 
41 Discussed in relation to narratives in Section 6.5.6 
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and cultural beliefs, or that, due to the uncertainty, they will be disincentivised to 

act.42 

To ensure representativeness, it is necessary to ensure that citizens, NGOs, 

different levels of Government, the private sector, and those with relevant 

knowledge are invited to the “table” during the stages of policymaking. Involvement 

as soon as reasonably practicable is essential, in that there should be public debate 

on underlying assumptions rather than solely on narrow, predefined problems. 

Communication strategies are also required to ensure that information is shared with 

the broader public, ensuring transparency and accountability. Finally, the procedure 

should have a visible, genuine impact on policy, as participation methods have often 

been seen as ineffectual, merely means for policymakers to legitimise decisions 

through providing the appearance of consultation without actual intention to act on 

recommendations.43 This has resulted in public scepticism and distrust.  

There must be caution in accepting binding votes or ceding all power to public 

participants in case this results in the compulsory implementation of an unwise 

decision based on emotion or prejudice.44 In relation to judicial review, the general 

approach to principles of consultation has been that courts should only intervene 

where it can be clearly shown that consultation has been unfair, and it has been 

established that courts are unwilling to intervene if the mind of the policymaker 

appears to have been genuinely open.45 However, interview participants found that it 

was difficult to put forward views on what they believed to be the real issues where 

questions were posed in a particular way.46 In the next section, I will discuss the 

extent to which this research has demonstrated that significant protection of 

nonhuman interests is not achievable under current attitudes toward wildlife. 

 

7.3: Current Attitudes Toward Wildlife 

‘But being cruel to animals doesn’t mean he’s a… bad person,’ he 
ventured, the harmonics of his tone suggesting that even he didn’t 
believe this. It had been quite a small porpoise. 

‘He turned me on to my back,’ said Om. 

 
42 Angus Nurse, An Introduction to Green Criminology & Environmental Justice (2016, 
London: Sage Publications), 116 
43 Referred to as “tick-box exercises” by participants in this research. 
44 Gene Rowe and Lynn J. Frewer, ‘Public Participation Methods: A Framework for 
Evaluation’ (2000) 25(1) Science, Technology & Human Values 3, 15 
45 Proper consultation was discussed in Section 4.6.4 
46 The views of the participants on consultation discussed in Section 6.3.5 
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‘Yes, but humans are more important than animals,’ said Brutha. 

‘This is a point of view often expressed by humans,’ said Om.  

Terry Pratchett, Small Gods 

 

Law concerning wildlife must ensure that, where there are competing interests, such 

as control, conservation, and welfare, these interests are considered sufficiently to 

reach a balanced, rational decision. Whether a decision is considered balanced and 

rational will largely depend on the weight given to nonhuman interests. Sufficient 

weight will not be given to such interests until we go beyond thinking in terms of 

incremental welfare improvements and begin to consider issues in the context of 

equitable self-ownership, discussed further below.  

Each of the Acts mentioned in this thesis includes a range of exceptions and 

defences that allow for specified persons to be authorised to carry out otherwise 

prohibited activities in limited circumstances. For example, legislation such as the 

Wild Mammals (Protection) Act 1996, whilst prohibiting the intentional infliction of 

unnecessary suffering through specified acts of wilful cruelty towards any wild 

mammal not covered by the Animal Welfare Act 2006,47 includes exceptions for the 

“humane” killing of a wild mammal injured during lawful shooting, hunting, or pest 

control activities, or for the legal use of traps, poisons, and birds of prey or dogs.48 

Particularly relevant here is the power to grant licences under section 10 of the 

Protection of Badgers Act 1992. 

As stated by the interview participant MP, it appears inconsistent for there to be 

legislation specifically enacted to protect a species, whilst at the same time the 

Government is paying people to kill members of that species without clear evidence 

of any substantial benefit. Although the various Badgers Acts may have discouraged 

some illegal persecution, once the Government embarked upon its policy of 

wholesale slaughter of badgers it may have been unclear to farmers and 

landowners, whose livelihoods were seriously threatened, why they should refrain 

from pursuing what they regarded as a legitimate target.49 

 
47 Wild Mammals (Protection) Act 1996, s.3. The Animal Welfare Act defines a protected 
animal as one commonly domesticated in the British Islands, or under the control of man 
whether permanently or temporarily, or not living in a wild state: Animal Welfare Act 2006, 
s.2 
48 Wild Mammals (Protection) Act 1996, ss.1-2 
49 Dr Richard Meyer, The Fate of the Badger 30th Anniversary Edition (2016, Great Britain: 
Fire-raven Writing), 25 
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Provisions referred to as “loopholes” may in fact be necessary to provide flexibility. 

However, inclusion of such exceptions raises the possibility of exploitation.50 

Although circumstances should in theory be serious and necessary, the licensing 

system may be seen to undermine fundamental legislative protection because 

licensing and registration provide a practice with legal authority. This is because 

something that was not previously authorised is legitimised and empowered, and the 

protected status of a species is eroded. Licensing also provides cover for illegal 

persecution, for example where badger carcasses are preserved to be counted 

within the culling period.51 

Existing literature supports the statement made by one participant that there can be 

no blanket case either for management or non-intervention, with each individual 

case requiring extensive examination on its own merits. This would include asking 

whether the intervention was merely to benefit human interests, and where 

objectives are unclear or cannot realistically be achieved harm to individuals cannot 

be justified. Likewise, there can be no justification for action motivated solely by the 

status of an individual as “vermin,” or action intended to achieve a conservation goal 

framed as a target number of culled individuals. Such targets should be closely 

linked to how they are intended to benefit conservation, and any intervention 

involving harm to individuals must also be closely linked to efforts to address 

anthropogenic root causes of the conservation problem that motivated the 

intervention.52 

It appears that the core protections in section 1 of the Protection of Badgers Act 

1992 are, at least on paper, fundamentally sound. What is required is amendment of 

the exceptions to the general prohibition on killing, injuring, or taking badgers. 

Equitable self-ownership in this context would require that there are no exceptions to 

the prohibition on killing badgers, except perhaps where to do so would be an act of 

 
50 Peter L. Fitzgerald, ‘Good Badger, Bad Badger: The Impact of Perspective on Wildlife Law 
and Policy’ [2014] 10 Journal of Animal & Natural Resource Law, 74 
51 For example, Cornwall Live: Dad illegally killed nearly 30 badgers and kept them in 
freezers (7th November 2019): https://www.cornwalllive.com/news/cornwall-news/dad-
illegally-killed-nearly-30-
3512101?fbclid=IwAR0bePXMNASmK8oImB7F41_Ham5Ck3uXs1UX_PLSvGGdxD0EurqT
0Fm6JY4; Somerset County Gazette: Rise in 'persecution' of badgers in Somerset, 
campaigners claim (7th November 2019): 
https://www.somersetcountygazette.co.uk/news/18020559.rise-persecution-badgers-
somerset-campaigners-claim/ 
52 Sara Dubois, Nicole Fenwick, Erin A. Ryan, Liv Baker, Sandra E. Baker, Ngaio J. 
Beausoleil, Scott Carter, Barbara Cartwright, Federico Costa, Chris Draper, John Griffin, 
Adam Grogan, Gregg Howald, Bidda Jones, Kate E. Littin, Amanda T. Lombard, David J. 
Mellor, Daniel Ramp, Catherine A. Schuppli, and David Fraser, ‘International consensus 
principles for ethical wildlife control’ (2017) 31(4) Conservation Biology 753-760 

https://www.cornwalllive.com/news/cornwall-news/dad-illegally-killed-nearly-30-3512101?fbclid=IwAR0bePXMNASmK8oImB7F41_Ham5Ck3uXs1UX_PLSvGGdxD0EurqT0Fm6JY4
https://www.cornwalllive.com/news/cornwall-news/dad-illegally-killed-nearly-30-3512101?fbclid=IwAR0bePXMNASmK8oImB7F41_Ham5Ck3uXs1UX_PLSvGGdxD0EurqT0Fm6JY4
https://www.cornwalllive.com/news/cornwall-news/dad-illegally-killed-nearly-30-3512101?fbclid=IwAR0bePXMNASmK8oImB7F41_Ham5Ck3uXs1UX_PLSvGGdxD0EurqT0Fm6JY4
https://www.cornwalllive.com/news/cornwall-news/dad-illegally-killed-nearly-30-3512101?fbclid=IwAR0bePXMNASmK8oImB7F41_Ham5Ck3uXs1UX_PLSvGGdxD0EurqT0Fm6JY4
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mercy because the badger has been so seriously injured that there is no reasonable 

prospect of recovery. Similarly, there would need to be an exception for accidental, 

unavoidable death cause as the incidental result of a lawful act. However, a person 

who has caused an unlawful injury would not have a defence for a “merciful” 

killing.53 

Regarding the prohibition on taking badgers, this would need to be permitted to 

some extent to facilitate vaccination projects, and it would still be necessary to issue 

licences to take badgers for purposes benefiting badger conservation. Temporary 

harm may be justified for the purpose of vaccination, where the demonstrable long-

term benefits outweigh the harm caused by capture. Some interference with 

badgers and setts may still be permissible for research purposes where it does not 

harm badgers and may be limited to techniques for marking badgers that do not 

cause harm or discomfort.54  

The fundamental concern of equitable self-ownership in this context is encouraging 

a new way of co-existing with nonhumans such as badgers that does not involve 

lethal control. In the next section, I first discuss the development of legislative 

recognition of nonhuman sentience, before explaining why I believe that this is 

insufficient to catalyse the necessary change in treatment of wildlife and why I have 

proposed equitable self-ownership as the appropriate basis for change. 

 

7.4: Nonhuman Sentience 

‘With due respect to your Honour, I must tak’ an appeal against sic 
a decision to the Lord Provost and a’ the magistrates, and then to 
the Court of Sessions.’ 

‘You would get scant attention, Mr Traill. The higher judiciary have 
more important business than reviewing dog cases. You would be 
laughed out of court.’ 

The dry tone stung him to instant retort. ‘And in gude company I’d 
be. Fifty years syne Lord Erskine was laughed down in Parliament 
for proposing to give legal protection to dumb animals. But we’re 
getting a bit more ceevilized.’ 

Eleanor Atkinson, Greyfriars Bobby 

 
53 This reflects the existing general exceptions in s.6 of the Protection of Badgers Act 1992. 
54 S.5 of the Protection of Badgers Act 1992 allows for marks, rings, tags, or other marking 
devices to be attached under licence. This could be replaced by a stricter prohibition as 
outlined in the text. 
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There has been some discussion in the literature of the general requirement to take 

nonhuman sentience into account when developing legislation.55 In this section, I 

discuss how, although recognition of sentience is an important symbolic milestone 

and may create opportunities for policy to be more responsive and accountable, it 

does not necessarily do so. Consequently, it is necessary to apply continued 

scrutiny and pressure to ensure that there are tangible improvements for 

nonhumans. 

Recognising nonhuman sentience in the law such that it must be considered during 

policymaking arguably provides scope for legal challenges where sentience has 

been ignored. Disregarding criteria contained in a legal duty or failing to consider 

relevant matters could provide grounds for a judicial review challenge.56 Such 

legislation may also have a moral educative function through encouraging debate 

among various actors regarding what recognition of sentience should mean in 

practice.57 However, this is only a small step toward sufficient protection of 

nonhumans.58 Recognition of sentience is necessary, but not in itself sufficient to 

make a difference, in that it must be accompanied by definite, achievable plans to 

end practices that unnecessarily inflict pain on sentient beings.59 

 

7.4.1: Defining Sentience 

Although nonhuman sentience is not a totally abstract concept without tangible 

indicators, it is not self-explanatory and at present there is no clear, incontrovertible 

definition. Despite broad consensus regarding the fundamentals of sentience, there 

is still dispute around its scope and particulars. Until relatively recently, sentience 

has been thought of mainly in terms of pain and suffering, in essence the capacity of 

 
55 For example, Simon Brooman, ‘Animal sentience in UK law: does the new clause need 

claws?’ (August 2018) 2(1) UK Journal of Animal Law 21; Charlotte E. Blattner, ‘The 
Recognition of Animal Sentience by the Law’ (2019) 9(2) Journal of Animal Ethics 121; 
Jessica Horton and Jonathan Merritt, ‘Show Me Your Horse and I Will Tell You Who You 
Are: Brexit, A Chance to Acknowledge Animal Sentience in Law’ (2019) 31 Denning Law 
Journal 5; Heather Browning and Jonathan Birch, ‘Animal Sentience’ (2022) Philosophy 
Compass 
56 Angus Nurse, 'A Question of Sentience: Brexit, Animal Welfare and Animal Protection 
Law' (2019) 10 Journal of Animal and Environmental Law 32, 57 
57 M. B. Rodriguez Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' 
(2022) 28 Animal Law 117, 139 
58 Jane Kotzmann, 'Recognising the Sentience of Animals in Law: A Justification and 
Framework for Australian States and Territories' (2020) 42(3) Sydney Law Review 281, 308 
59 Andrew N. Rowan, ‘UK Passes its own Animal Sentience Act after Leaving the EU’ (2022) 

4(4) WellBeing News 
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nonhumans to have negative experiences. However, the potential for nonhumans to 

experience positive emotions has increasingly been considered important.60 

The boundaries of which species are considered sentient, and the extent to which 

they are sentient, also continue to evolve. To be useful for the law and policy 

development, any definition must be sufficiently specific but remain general enough 

to reflect the key aspects of sentience and anticipate any necessary changes as 

knowledge progresses. Legislation has thus far usually incorporated a broad 

definition, including the ability to experience pleasure and pain and the intrinsic 

importance of this to the being experiencing those feelings.61 

Recognition of sentience and the intrinsic value of nonhumans has potential to 

improve protection of nonhumans through its relevance to the interpretation of 

existing legislative provisions. To the extent that it can be considered a rejection of 

the categorisation of nonhumans as property, it may influence what is considered to 

be “unreasonable” or “unnecessary” in their treatment.62 When assigning an 

interpretation that is most in line with legislative purposes, courts may use the 

opportunity to interpret legislation in such a way that a higher bar is set. Further, 

instead of deciding whether conduct is unnecessary or unreasonable from a human 

perspective, it may be possible to consider the nonhuman perspective, taking a less 

anthropocentric approach to statutory interpretation.63 

However, relying on courts to interpret legislation in this way is slow, as courts must 

wait for relevant cases to come before them to provide opportunities to set new 

precedent.64 The indeterminacy of the definition of sentience may also make it an 

unlikely candidate for transformational change. In the absence of a determinative 

definition, courts do not have the tools necessary to implement such change, with 

their power limited to merely reinforcing existing legislative protections.65 The 

 
60 M. B. Rodriguez Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' 

(2022) 28 Animal Law 117, 121 
61 M. B. Rodriguez Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' 

(2022) 28 Animal Law 117, 122 
62 Jane Kotzmann, 'Recognising the Sentience of Animals in Law: A Justification and 

Framework for Australian States and Territories' (2020) 42(3) Sydney Law Review 281, 283 
63 Jane Kotzmann, 'Recognising the Sentience of Animals in Law: A Justification and 

Framework for Australian States and Territories' (2020) 42(3) Sydney Law Review 281, 298 
64 Jane Kotzmann, 'Recognising the Sentience of Animals in Law: A Justification and 
Framework for Australian States and Territories' (2020) 42(3) Sydney Law Review 281, 299 
65 M. B. Rodriguez Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' 

(2022) 28 Animal Law 117, 125 
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definition of sentience is a complicated policy choice, therefore unsuitable to be 

defined by courts.66 

 

7.4.2: Law and Science 

One benefit of the recognition of nonhuman sentience is that it provides a science-

based standard for the protection of nonhumans. Certain cognitive biases currently 

favour particular nonhumans and affect the value placed on their protection. In this 

thesis, I have highlighted this through focusing on the various narratives that have 

developed around badgers and bovine TB. Having a scientific, objective foundation 

for legislation enables our cultural and emotional feelings regarding nonhumans to 

be detached from how they are treated, avoiding a system based, for example, on 

aesthetic appeal or similarity to humans.67 

As discussed in Section 4.5, it must be recognised that scientific research will not 

always necessarily be independent and objective, and particular motivations may 

underlie the choice of research used to inform decisions. Particular results may be 

used to justify the continued use or control of nonhumans, potentially reducing the 

significance of any requirement to review and account for scientific developments 

when producing a robust framework for nonhuman protection.68 

Protection legislation may be linked with scientific understanding of nonhuman 

interests and can still be a powerful signal of commitment to recognising those 

interests.69 However, whilst this legislative recognition of sentience means that 

scientific and legal realities now agree, this is merely a reconciliation rather than 

actual progress. It does not go significantly beyond what has been accepted since 

the 19th century, namely that nonhumans can feel pain and that it is wrong to cause 

them pain unnecessarily.  

There has, therefore, been implied recognition of sentience in much relevant welfare 

legislation, meaning that the pertinent question is of how to formulate a duty to 

ensure that sentience is properly taken into account. Different actors may interpret 

 
66 M. B. Rodriguez Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' 
(2022) 28 Animal Law 117, 123 
67 Jane Kotzmann and Morgan Stonebridge, 'There Is Value in Stating the Obvious: Why 
United States Legislatures Should Explicitly Recognize Animal Sentience in Their Laws' 
(2021) 30 Cornell Journal of Law and Public Policy 425, 462 
68 Katy Sowery, ‘Sentient Beings and Tradable Products: The Curious Constitutional Status 
of Animals Under Union Law’ (2018) 55(1) Common Market Law Review 1, 29 
69 M. B. Rodriguez Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' 
(2022) 28 Animal Law 117, 143 
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this differently, and although recognition of sentience may stimulate some 

conversation, it ultimately has low potential for achieving the aspirations that it fails 

to properly articulate.70 For proper account to be taken of nonhuman interests, it is 

the underlying philosophy that must change. Otherwise, it would be futile to expect 

that merely recognising the scientific fact that nonhumans are sentient would 

catalyse significant change.71 

 

7.4.3: Not Absolute Protection 

Under a Hohfeldian concept of legal rights as correlatives of legal obligations, 

nonhumans may already have legal rights where they are owed legal obligations, 

even if such rights are not explicitly recognised as such.72 However, although 

recognising sentience is important in providing a legal framework for the protection 

of nonhumans, it does not provide nonhumans with absolute protection from harm or 

give them a distinct form of rights that would ensure their welfare is prioritised in 

policy considerations. Provided there is compliance with relevant regulations, 

nonhumans may still be used for various purposes.73 

In Chapter Three, I established that the issue is not that we have failed to 

acknowledge the moral standing of nonhumans. Instead, it is that, in assigning a 

lesser moral standing to nonhumans, we can override it when their interests conflict 

with human interests.74 Legislation recognising sentience does not automatically 

protect the interests of sentient nonhumans, but rather means that Ministers must 

give “all due regard” to the possible negative impacts of policy.75 Ministers will 

therefore be required to engage in a balancing act to determine which consideration 

is to be preferred.76 

 
70 M. B. Rodriguez Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' 
(2022) 28 Animal Law 117, 148 
71 M. B. Rodriguez Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' 
(2022) 28 Animal Law 117, 126 
72 Yaffa Epstein and Hendrik Schoukens, ‘A positivist approach to rights of nature in the 

European Union’ (2021) 12(2) Journal of Human Rights and the Environment 205–227, 207 
73 Angus Nurse, 'A Question of Sentience: Brexit, Animal Welfare and Animal Protection 
Law' (2019) 10 Journal of Animal and Environmental Law 32, 39 
74 Taimie L. Bryant, ‘Sacrificing the Sacrifice of Animals: Legal Personhood for Animals, the 

Status of Animals as Property, and the Presumed Primacy of Humans’ (2008) 39 Rutgers 
Law Journal 247-330, 282 
75 Universities Federation for Animal Welfare, ‘The UK has recognised Animal Sentience in 
Law, Now the Hard Work Begins…’ (11th April 2022): https://www.ufaw.org.uk/ufaw-
news/news/post/254-the-uk-has-recognised-animal-sentience-in-law-now-the-hard-work-
beginsa 
76 Angus Nurse, 'A Question of Sentience: Brexit, Animal Welfare and Animal Protection 
Law' (2019) 10 Journal of Animal and Environmental Law 32, 53 



239 
 

It is a significant failing of welfare legislation that, even where sentience has been 

explicitly recognised, certain nonhumans and practices are routinely excluded.77 

Further, the focus on preventing unnecessary suffering, as in the Animal Welfare Act 

2006, fails to address the underlying question of whether the use of nonhumans for 

human benefit is justified in itself.78 Sankoff has questioned whether there is good 

reason to enact laws protecting nonhumans if such laws inherently continue 

exploitation of the subjects of the protection,79 and Francione has argued that “the 

level of care required by animal-welfare laws rarely rises above that which a rational 

property owner would provide in order to exploit the animal in an economically 

efficient way.”80 

Rather than seeing recognition of nonhuman sentience as the first step in 

reconsidering the status of nonhumans, it may be more realistic to consider it further 

stalling of the kind of revolutionary change required to substantially improve 

nonhuman lives, meaning that “we cannot rest on the laurels of symbolic 

legislation.”81 There is a risk that legislative recognition of sentience may induce 

complacency and legislative inertia, stalling further fundamental and more effective 

reform of the legal status of nonhumans.  

 

7.4.4: Rights and Welfare 

Legal rights are commonly understood to have special normative force, being 

described as trumps, protective fences, or shields.82 The existing rights of 

nonhumans are a weaker form of protection, easily overridden. Although secondary 

interests such as a painless death may be protected, primary interests in not being 

killed are not, with much suffering and death still legally permitted. Substantive 

guarantees of rights are significantly eroded by a conspicuously low threshold for 

 
77 Jane Kotzmann, 'Recognising the Sentience of Animals in Law: A Justification and 
Framework for Australian States and Territories' (2020) 42(3) Sydney Law Review 281, 307 
78 Discussed, for example, in Marc Bekoff and Jessica Pierce, Animals’ Agenda (Beacon 
Press, 2017) 
79 Peter Sankoff, ‘The Animal Rights Debate and the Expansion of Public Discourse: Is It 

Possible for the Law Protecting Animals to Simultaneously Fail and Succeed?’ (2012) 18(2) 
Animal Law 281, 283 
80 Gary L. Francione, ‘Reflections on Animals, Property, and the Law and Rain without 

Thunder’ (2007) 70(1) Law and Contemporary Problems 10 
81 M. B. Rodriguez Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' 
(2022) 28 Animal Law 117, 150 
82 Saskia Stucki, ‘Towards a Theory of Legal Animal Rights: Simple and Fundamental Rights’ 

(2020) 40(3) Oxford Journal of Legal Studies 533-560, 548 
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permissible infringements and pain and suffering may still be inflicted where there is 

perceived benefit to humans.83 

It was important to explore perceived differences between nonhumans rights and 

welfare, for example as discussed in Section 6.4.1, because these positions have 

fundamentally different approaches to practical application of the recognition of 

sentience. A rights position entails equal consideration of human and nonhuman 

sentience, with no justification for the continued use of nonhumans regardless of 

how humanely they are treated.  

This contrasts sharply with the prevailing treatment of nonhumans as property and 

demonstrates the problematic gap between what is ethically desirable and what is 

politically achievable. The rights position also raises the difficult question of whether 

recognition of sentience can be reconciled with regulation of the continued use of 

nonhumans to ensure humane treatment.84 This position contends that, although it 

may change the intent or spirit of welfare legislation, it can never have a significant 

impact whilst the property status of nonhumans persists.85 

The welfarist position focuses on aspects of sentience such as the capacity to feel 

hunger, pain, and fear, and the extent to which negative experiences may be 

alleviated in the continued use of nonhumans.86 Although this incremental approach 

may not lead to the abolition of the property status of nonhumans, it has potential to 

ensure that welfare is protected to a certain extent in the continued use of 

nonhumans.87 

Recognition of sentience is not particularly aligned to either position. By itself, such 

recognition does not endow nonhumans with legal rights or end the use of 

nonhumans, but it may still serve nonhuman interests. It may strengthen protection 

of nonhumans whilst avoiding the contentious and politically unlikely recognition of 

 
83 Craig A. Wenner, ‘Judicial Review and the Humane Treatment of Animals’ (2011) 86 NYU 

Law Review 1630, 1645 
84 Katy Sowery, ‘Sentient Beings and Tradable Products: The Curious Constitutional Status 
of Animals Under Union Law’ (2018) 55(1) Common Market Law Review 1, 30 
85 M. B. Rodriguez Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' 
(2022) 28 Animal Law 117, 126 
86 Katy Sowery, ‘Sentient Beings and Tradable Products: The Curious Constitutional Status 
of Animals Under Union Law’ (2018) 55(1) Common Market Law Review 1, 4 
87 Katy Sowery, ‘Sentient Beings and Tradable Products: The Curious Constitutional Status 
of Animals Under Union Law’ (2018) 55(1) Common Market Law Review 1, 30 



241 
 

nonhumans as legal persons, allowing courts to distinguish between sentient and 

insentient property without taking sides in the personhood debate.88 

 

7.4.5: Sentience in the EU 

The Lisbon Treaty introduced recognition of nonhumans as sentient beings when it 

came into force in 2009.89 Under Article 13, the EU and Member States must, when 

formulating and implementing policy, pay “full regard” to nonhuman welfare.90 

However, the full potential of the recognition of sentience has not been realised 

within this legal framework. Article 13 also provides for the legislative and 

administrative provisions of the relevant country, with particular reference to 

religious rites, cultural traditions, and regional heritage, to be respected. 

The function of Article 13 was therefore to ensure that nonhuman welfare would be 

considered but also that nonhumans could still be classified as agricultural products 

for the purposes of EU economic law, allowing the continued use of nonhumans for 

human purposes.91 This is a result of the various interests that have informed 

successive Treaty revisions in the absence of serious discussion regarding why it is 

important to recognise nonhumans as sentient beings.92 It is far from clear that 

Article 13 is capable of removing the tension between nonhumans as both tradable 

products and sentient beings, with much depending on political will to implement 

further changes.93 

Beyond a symbolic shift in contemporary views of nonhumans, it is difficult to 

perceive any tangible impacts from this change.94 There is a lack of consistency and 

effectiveness in the EU approach to nonhuman welfare, in that it is difficult to find 

any particular, openly articulated, principles regarding how sentience is to be 

 
88 Jane Kotzmann and Morgan Stonebridge, 'There Is Value in Stating the Obvious: Why 
United States Legislatures Should Explicitly Recognize Animal Sentience in Their Laws' 
(2021) 30 Cornell Journal of Law and Public Policy 425, 474 
89 EUR-Lex, Treaty of Lisbon amending the Treaty on European Union and the Treaty 

establishing the European Community, signed at Lisbon, 13 December 2007 
90 European Commission, Animal Welfare: https://ec.europa.eu/food/animals/welfare_en 
91 Katy Sowery, ‘Sentient Beings and Tradable Products: The Curious Constitutional Status 
of Animals Under Union Law’ (2018) 55(1) Common Market Law Review 1, 2 
92 Katy Sowery, ‘Sentient Beings and Tradable Products: The Curious Constitutional Status 
of Animals Under Union Law’ (2018) 55(1) Common Market Law Review 1, 13 
93 Katy Sowery, ‘Sentient Beings and Tradable Products: The Curious Constitutional Status 
of Animals Under Union Law’ (2018) 55(1) Common Market Law Review 1, 12 
94 A-Law Expert Legal Briefing Note, ‘Brexit, Article 13, and the debate on recognising 
“animal sentience” in law’ (28th November 2017) 5; Katy Sowery, ‘Sentient Beings and 
Tradable Products: The Curious Constitutional Status of Animals Under Union Law’ (2018) 
55(1) Common Market Law Review 1, 9 
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understood or what the protection of nonhuman welfare is designed to achieve.95 

Further, problems with enforcement of welfare law across the EU suggest that for 

there to be tangible progress there must also be change in societal values 

concerning the moral status of nonhumans.96 

 

7.4.6: Sentience in the UK 

EU law is directly relevant to UK law because it has been estimated that around 

80% of UK law concerning nonhumans originates from EU law, covering a range of 

subjects including welfare, experimentation, wildlife trade, and the export of live 

nonhumans.97 Moreover, many significant advances in nonhuman protection in the 

EU, particularly regarding scientific experimentation, have been inspired by the UK, 

for example in relation to the testing of cosmetic products and ingredients and the 

banning of research and testing on great apes.98 

Although the UK has undoubtedly influenced the EU, it has been claimed that the 

UK can no longer be considered a European welfare “champion,” being replaced in 

this role in recent years by other nations such as Sweden, Denmark, the 

Netherlands, and Germany.99 Evidence that the UK is trailing behind other countries 

includes that for several years other countries have imposed harsher sentences for 

welfare offences.100 Although the recent passing of the Animal Welfare (Sentencing) 

Act 2021 goes some way toward remedying this, the UK still falls short compared 

with other countries in many respects, and more can clearly be done to re-establish 

the UK as a “world leader” in protecting nonhuman welfare.101 

 
95 Katy Sowery, ‘Sentient Beings and Tradable Products: The Curious Constitutional Status 
of Animals Under Union Law’ (2018) 55(1) Common Market Law Review 1, 14 
96 Katy Sowery, ‘Sentient Beings and Tradable Products: The Curious Constitutional Status 
of Animals Under Union Law’ (2018) 55(1) Common Market Law Review 1, 31 
97 Angus Nurse, 'A Question of Sentience: Brexit, Animal Welfare and Animal Protection 
Law' (2019) 10 Journal of Animal and Environmental Law 32, 38 
98 Rachel Dunn, ‘Brexit: A boon or a curse for animals used in scientific procedures?’ (2021) 
11(6) Animals 1547, 1557 
99 For example, several jurisdictions have already recognised nonhuman sentience in 
legislation, including the Australian Capital Territory, New Zealand, Quebec, Chile, Peru, 
Colombia, Tanzania, France, Greece, Lithuania, and the Netherlands. All of these have 
made explicit mention of sentience in their welfare legislative provisions: M. B. Rodriguez 
Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' (2022) 28 Animal Law 
117, 118 
100 Katy Sowery, ‘Sentient Beings and Tradable Products: The Curious Constitutional Status 
of Animals Under Union Law’ (2018) 55(1) Common Market Law Review 1, 9 
101 Rachel Dunn, ‘Brexit: A boon or a curse for animals used in scientific procedures?’ (2021) 
11(6) Animals 1547, 1548 
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Following the exit of the UK from the EU, importance was attached to implementing 

national legislation that was in substance broadly equivalent to Article 13, and the 

Animal Welfare (Sentience) Act 2022 became law following Royal Assent on 28th 

April 2022. Although this provided an opportunity to go further than the protection 

afforded by Article 13, an amendment brought forward by Sir Geoffrey Clifton-Brown 

MP ensured that there would have to be respect for legislative and administrative 

provisions and customs relating to regional heritage, cultural traditions, and religious 

rites, watering down the protection of sentient nonhumans.102 

This Act does, in one sense, go beyond Article 13, in that, whereas Article 13 only 

relates to areas of EU competence such as agriculture, the 2022 Act covers all 

policy areas.103 However, although this Act acknowledges that vertebrates and some 

marine invertebrates are capable of experiencing pain or comparable feelings, it 

remains to be seen whether this will result in tangible improvements. Lobsters, for 

example, are still cooked by being thrown into boiling water whilst conscious, and 

recognition of their sentience has not caused this practice to be banned.104 As 

highlighted by one participant, it remains more convenient to deny the emotional 

lives of nonhumans because properly acknowledging their pain and suffering would 

necessitate widespread changes in many human practices.105 

Despite the absence of major impacts, it is arguably important not to dismiss 

marginal changes. In jurisdictions where sentience has been recognised, there 

appears to have been slow, but nonetheless positive, development in attitudes 

toward the legal status of nonhumans and how the law can protect their interests. 

However, it is difficult to separate this from a generally progressive approach to 

nonhuman welfare and identify where recognition of sentience has been the main 

driver of such change.106 The status of nonhumans has not significantly changed, 

and ultimately there has been little consequent improvement in protecting 

nonhumans.107 

 
102 Horse & Hound, ‘Sentience bill clears last hurdle to mixed response’ (17th April 2022): 
https://www.horseandhound.co.uk/news/sentience-bill-clears-last-hurdle-to-mixed-response-
784163 
103 Under Article 13, full regard must be paid to the welfare requirements of nonhumans 
when formulating and implementing EU policies on agriculture, fisheries, transport, research, 
technological development, and space policies. 
104 Plant Based News, ‘If Lobsters Are Sentient, Why Can We Still Boil Them Alive?’ (3rd May 
2022): https://plantbasednews.org/opinion/opinion-piece/lobsters-sentient-boil-alive/ 
105 Campaigner C1, Interview Date 3/2/20 
106 M. B. Rodriguez Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' 
(2022) 28 Animal Law 117, 134 
107 M. B. Rodriguez Ferrere, 'The (Symbolic) Legislative Recognition of Animal Sentience' 
(2022) 28 Animal Law 117, 135 
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7.5: Existing Bodies and Proposals for Reform 

In considering implementation of equitable self-ownership, it is necessary to 

consider how the concept would interact with existing legislation, bodies, and 

proposals for reform. This allows for consideration of what specifically is being 

contributed to the discussion. For equitable self-ownership to be effective, more 

weight must be given to principles that, on paper, are said to underpin our attitudes 

toward wildlife. For example, although lethal control is meant to be proportional and 

only used as a last resort, it has been demonstrated through the badger cull that this 

is not the case in practice.108 In the following sections, I give an overview of the most 

relevant UK bodies, comparison with a pertinent example from another jurisdiction, 

and some of the existing proposals. 

 

7.5.1: Animal Health and Welfare Board 

In relation to strategic health and welfare matters concerning kept nonhumans in 

England, including companion nonhumans and aquaculture, the Animal Health and 

Welfare Board for England (AHWBE) is the principal source of departmental advice 

to DEFRA. The role of the Board is to set the strategic policy framework used as the 

basis for everyday advice to ministers and operational actions. The health of 

nonhumans kept in circuses and zoos only falls within its scope in relation to 

disease prevention matters. The Board has made several recommendations on 

strategic policy affecting the health and welfare of kept nonhumans, which have 

been accepted by DEFRA ministers. DEFRA ministers expect to accept the advice 

given by the board, and where in exceptional circumstances they decide not to 

accept this advice, they make their reasons for taking a different view public.109 

The responsibilities of the Board include developing and implementing nonhuman 

health and welfare policy and ensuring value for money, assessing the risk of 

threats from nonhuman disease and what the priorities for surveillance and research 

should be, monitoring the regulatory framework, approving operational plans of the 

Animal and Plant Health Agency and other bodies, and reviewing contingency plans 

for dealing with new disease outbreaks. The Board consists of independent people 

with relevant knowledge and expertise and senior Government officials, currently 

 
108 Lethal control was discussed in Section 3.4.3 
109 Gov.uk, Animal Health and Welfare Board for England: 
https://www.gov.uk/government/groups/animal-health-and-welfare-board-for-england-ahwbe 
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including non-executive members involved in the RSPCA, Battersea Dogs and Cats 

Home, the National Sheep Association, and an independent veterinary consultant, 

meaning that a range of welfare and farming interests are covered. Each of the non-

executive members is responsible for engaging and communicating with a portfolio 

of internal and external stakeholders.110 

 

7.5.2: Animal Welfare Committee 

The Farm Animal Welfare Committee (FAWC) was renamed the Animal Welfare 

Committee (AWC) on 1st October 2019. This is an expert committee that provides 

independent, authoritative, impartial, and timely advice to DEFRA and the Welsh 

and Scottish Governments on nonhuman welfare, including farmed, companion, and 

wild nonhumans kept by people. Farmed nonhumans include those on agricultural 

land, at market, in transit, at the place of killing, or any other matters considered 

necessary for the improvement of welfare standards. The main publications of the 

AWC take the form of opinions and letters of advice to Governments, and at the time 

of writing membership includes veterinary surgeons, pig and poultry farmers, 

independent veterinary consultants, lecturers in animal welfare science, zoo and 

wildlife medicine, and in theology and ethics, agricultural economists, and sheep 

breeders and conservation graziers.111 

 

7.5.3: Scottish Animal Welfare Commission 

Scotland was the first of the UK nations to establish an independent Animal Welfare 

Commission, specifically tasked with considering how current policies take the 

welfare needs of sentient nonhumans into account in light of scientific and ethical 

evidence, as well as what improvements can be made.112 A crucial role for the 

Commission is to act as the “guardian” of nonhuman sentience in Scotland, looking 

specifically at how welfare needs of sentient nonhumans are being met by devolved 

policy, possible legislative and non-legislative routes to further protect welfare, and 

the research required to provide an evidence base for developing policy. The 

 
110 Gov.uk, Animal Health and Welfare Board for England: 
https://www.gov.uk/government/groups/animal-health-and-welfare-board-for-england-ahwbe 
111 Animal Welfare Committee (AWC): https://www.gov.uk/government/groups/animal-
welfare-committee-awc 
112 Scottish Animal Welfare Commission: https://www.gov.scot/groups/scottish-animal-
welfare-commission/ 
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Commission produces annual reports setting out how it has delivered against the 

work plan, to be laid before the Scottish Parliament.113 

The Commission only considers areas within the normal current remit of the UK 

Animal Welfare Committee and the UK Zoo Expert Committee where they relate to 

the overall responsibility of the Scottish Government. Through open advertisement, 

twelve Commissioners were recruited to sit on the Commission in an individual 

capacity, not as representatives of particular groups or organisations.114 Officials 

from the Scottish Government Animal Welfare Team are invited to attend each 

meeting, whilst other Scottish Government officials are invited to be represented 

depending on the meeting agenda.115 

 

7.5.4: Animal Sentience Committee  

The Animal Welfare (Sentience) Act 2022 provides for the formation of an Animal 

Sentience Committee (ASC), able to scrutinise the extent to which Government 

policy takes into account nonhuman welfare needs and publish reports on its 

findings. A written response to such reports should be laid before Parliament within 

three months by the Minister responsible for that policy area. The Government is not 

obliged to act on suggestions made by the ASC, meaning that in future policymaking 

there is only a vague potential that issues of nonhuman welfare will be considered. 

Although the Committee would be able to scrutinise a wide range of policies, it 

would need to carefully prioritise its limited resources and concentrate on policies 

with potential to cause the greatest amount of suffering.116 

The Environment, Food and Rural Affairs (EFRA) Committee wrote to the Secretary 

of State for Environment, Food and Rural Affairs, George Eustace MP, to seek 

assurance that the ASC would have the necessary power to ensure that all 

 
113  Libby Anderson and Iyan Offor, ‘Animal welfare measures in Scotland: Penalties, 

protections, powers and a Commission’ (August 2020) 4(1) UK Journal of Animal Law 29, 36 
114 At time of writing, membership includes veterinary surgeons, a lawyer specialising in 
nonhuman welfare, a veterinary director, a professor in animal welfare science, a nonhuman 
welfare policy advisor, a lecturer in veterinary public health, the Chief Superintendent of the 
Scottish SPCA, the Chief Executive Officer of Cats Protection, the Head of Veterinary 
Services at the Royal Zoological Society of Scotland, and the Principal Curator of 
Vertebrates at the National Museum of Scotland. 
115 Scottish Animal Welfare Commission: https://www.gov.scot/groups/scottish-animal-
welfare-commission/ 
116 Humane Society International, ‘BREAKING: Campaigners and celebrities celebrate 
‘landmark law’ as animal sentience Bill approved by Parliament’ (7th April 2022): 
https://www.hsi.org/news-media/breaking-campaigners-and-celebrities-celebrate-landmark-
law-as-animal-sentience-bill-approved-by-parliament/ 
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Government policies consider the impact that they will have on sentient nonhumans. 

It was stated to be important that the ASC consists of people with sufficient scientific 

knowledge and expertise in nonhuman welfare, and it was not clear that sufficient 

time had been allocated for the work of the Committee, at the time 15-20 days per 

year, to attract sufficiently qualified candidates. The ASC also had to be sufficiently 

independent from Government to be able to gather the information it requires, as 

there would otherwise be a risk that the ASC would be “another toothless Whitehall 

committee whose reports gather dust while critical issues of animal welfare within 

policy making go largely unaddressed.”117  

Wildlife and Countryside Link had also expressed concern about the lack of judicial 

“bite” in the Bill, with light, indirect duties imposed on Ministers because of the 

wariness the Government had shown toward exposing itself to the risk of judicial 

review. Many of the responsibilities regarding sentience were being outsourced to 

the ASC, a body that would be able to make recommendations but would have no 

direct powers itself. Sentience would therefore be “an adjacent part of Government 

decision-making, rather than a direct and judicially enforceable duty.”118 

 

7.5.5: New Zealand Animal Welfare Advisory Committee 

In New Zealand, the National Animal Welfare Advisory Committee (NAWAC) is a 

ministerial advisory committee established under the Animal Welfare Act 1999. Its 

function is to provide independent advice to the Government minister responsible for 

nonhuman welfare on any matters relating to nonhuman welfare in New Zealand, in 

particular providing advice on legislation and codes of welfare relating to 

domesticated, farmed, wild, and pest species. New Zealand also has a National 

Animal Ethics Committee to provide advice on issues relating to the use of 

nonhumans in research, testing, and teaching.119 

The NAWAC has eleven members, appointed by the Minister, who serve in a 

personal capacity, representing areas of expertise including veterinary, agricultural, 

and medical science, commercial use of nonhumans, ethics, conservation, 

advocacy, education, and public interests. They do not serve as representatives of 

 
117 UK Parliament, ‘New animal welfare body mustn’t be “toothless”’ (17th January 2022): 
https://committees.parliament.uk/committee/52/environment-food-and-rural-affairs-
committee/news/160322/new-animal-welfare-body-mustnt-be-toothless/ 
118 Wildlife and Countryside Link, ‘The Animal Welfare (Sentience) Bill: Progress at last, with 
further still to go’: https://www.wcl.org.uk/the-animal-welfare-sentience-bill.asp 
119 National Animal Welfare Advisory Committee: https://www.nawac.org.nz/ 
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their employers or nominating bodies. The full Committee meets four times a year, 

with subcommittees meeting as required to work on particular topics or codes of 

welfare.120 

The NAWAC must prioritise its work to make the most of its limited resources whilst 

improving welfare, and consequently has a very limited programme of work each 

year. Monitoring of farms is similarly limited by a lack of funding and resources.121 

The Committee has not always been effective, for example in 2006 when the 

Committee upheld a complaint that hen battery cages did not comply with the 

obligations of the 1999 Act, but the Government chose to ignore the report and 

continued to permit battery cages to be used.122 

Following consultation with affected parties, public consultation, and independent 

peer review, the Committee recommends a code of welfare to the Minister, 

accompanied by a report that details the reasons for the recommendations as well 

as any significant differences of opinion identified during the public submission 

process.123 These codes specify minimum standards and promote best practice for 

the care and management of nonhumans. Although breaches can be used as 

evidence to support prosecution of welfare offences, the recommended best 

practices are not themselves legally binding. To remedy this, regulations have been 

passed, although progress has been slow, and a lack of funding has meant that by 

mid-2019 only three sets of regulations had been completed.124 

There has never been a full Minister for Animal Welfare or Minister with 

responsibility for nonhuman welfare sitting at the Cabinet table in New Zealand. 

Likewise, there has never been an Independent Commissioner for Animals with a 

sole focus on nonhuman welfare, with welfare falling within the remit of the Ministry 

for Primary Industries (MPI). An Associate Minister of Agriculture, responsible for 

nonhuman welfare, was appointed for the first time in 2017. However, they were 

ranked as one of the lowest members of the Executive and did not sit in the Cabinet, 

 
120 European Forum for Animal Welfare Councils, New Zealand: 
https://www.eurofawc.com/home/38#:~:text=New%20Zealand,-
Name&text=The%20National%20Animal%20Welfare%20Advisory,of%20animals%20in%20
New%20Zealand 
121 National Animal Welfare Advisory Committee: https://www.nawac.org.nz/ 
122 Animal Protection Index, New Zealand: https://api.worldanimalprotection.org/country/new-
zealand 
123 European Forum for Animal Welfare Councils, New Zealand: 
https://www.eurofawc.com/home/38#:~:text=New%20Zealand,-
Name&text=The%20National%20Animal%20Welfare%20Advisory,of%20animals%20in%20
New%20Zealand 
124 Animal Protection Index, New Zealand: https://api.worldanimalprotection.org/country/new-
zealand 
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meaning that they were absent from important decision-making and nonhuman 

welfare has not been represented at a high level of Government. They were 

dismissed in 2018 for reasons unrelated to nonhuman welfare, with their 

responsibilities transferred to the Minister of Agriculture, whose main responsibility is 

improving returns from farming and exports. The majority of press releases from the 

Minister of Agriculture concern economic growth and improving exports, rather than 

nonhuman welfare.125 

Although there is a strong precedent in New Zealand for granting legal personality to 

nonhuman entities, for example land and rivers through the Te Urewera Act 2014 

and the Te Awa Tupua (Whanganui River Claims Settlement) Act 2019, there has 

been no indication that legal personality will be granted to nonhuman animals.126 

However, nonhuman sentience has been explicitly recognised in legislation in New 

Zealand since 2015 when the 1999 Act was amended to include sentience. The Act 

now requires the owners of, and persons in charge of, nonhumans to care properly 

for the welfare of those nonhumans.127 Although it is a positive that sentience is 

formally acknowledged at the start of the main protection legislation in New Zealand, 

neither the Act itself nor other legislation and policies concerning nonhumans 

effectively recognise sentience, and there are widespread exceptions that mean that 

millions of nonhumans are denied legal protections where economics and 

practicality are placed above nonhuman welfare. 

 

7.5.6: Animal Protection Commission  

To achieve lasting improvements, ensuring that nonhumans do not remain 

vulnerable to market forces or individual choices, deeper reform is required, with 

protection of nonhumans entrenched as a serious Governmental goal. The Centre 

for Animals and Social Justice (CASJ) has highlighted the need for a Governmental 

Animal Protection Commission, a Government institution that would ensure 

nonhuman interests are represented in decisions that affect their welfare.128 An 

 
125 Animal Protection Index, New Zealand: https://api.worldanimalprotection.org/country/new-
zealand 
126 Animal Protection Index, New Zealand: https://api.worldanimalprotection.org/country/new-
zealand 
127 In this Act, “animal” is defined as any mammal, bird, reptile, amphibian, fish, octopus, 
squid, crab, lobster, or crayfish (including freshwater crayfish) or any other species as 
declared by the Governor-General by Order in Council. 
128 The CASJ researches and develops practical proposals for such a Commission, including 
issues of funding and costs, investigates potential models for the APC from other policy 
areas and countries, and consults and gathers support from advocacy groups and 
politicians. 
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Animal Welfare Audit would monitor welfare standards and assess impacts of new 

policies, setting targets for improvement. Finally, principles of deliberative 

democracy would give the public more influence in rational decision-making 

concerning nonhuman welfare, reducing the influence of harmful industries.129 

The Animal Protection Commission, as proposed by the CASJ, would be an 

overarching Governmental body established by legislation that would combine roles 

of researching, formulating policy, providing advice, and enforcement. This new and 

independent regulatory approach would replace policy processes relating to 

nonhuman welfare in DEFRA, the Home Office, and other existing agencies due to 

their susceptibility to vested interests. This would be a UK-wide body, working 

closely with related bodies in the devolved Governments as well as local 

government.130 

According to the CASJ, the Animal Protection Commission would be legally 

mandated to challenge harmful treatment of nonhumans and protect their welfare, 

with independence safeguarded through legal requirements that those with interests 

in harmful activities do not form a majority on the decision-making bodies of the 

Commission. The key powers and responsibilities of the Commission should include 

beginning systematic surveillance of welfare to create benchmarks to allow future 

monitoring of progress, developing cross-Government strategy, targets, and plans 

for nonhuman protection, and overseeing and supporting local government, police, 

and NGOs in enforcing relevant laws.131 Combined with equitable self-ownership, 

this model may provide the best prospects for proper protection of nonhuman 

interests. 

There must be a body recognising equitable self-ownership because the recognition 

of sentience is not sufficient. In effect, this body would replace the Committee 

established to recognise as sentience, as the implementation of equitable self-

ownership would render it redundant. The new body would otherwise have the same 

goals and functions. This overview of existing and proposed bodies has 

demonstrated several key features that would be essential components of the new 

body. For example, they each comprise a range of members with various expertise 

representing themselves in a personal capacity and not organisations. In the 

 
129 Centre for Animals & Social Justice, The Solution: https://www.casj.org.uk/the-solution 
130 Centre for Animals & Social Justice, Animal Protection Commission: 
https://www.casj.org.uk/animal-protection-commission 
131 Centre for Animals & Social Justice, Animal Protection Commission: 
https://www.casj.org.uk/animal-protection-commission 
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remainder of this Chapter, I will discuss the implementation of equitable self-

ownership, beginning with the extent to which existing nonhuman property rights 

may provide a basis for the extension of legal rights. 

 

7.6: Nonhuman Property Rights 

“I said nothing about that,” answered the Badger. “It’s not Men’s 
country (who should know that better than me?) but it’s a country 
for a man to be King of. We badgers have long enough memories 
to know that.” 

C.S. Lewis, Prince Caspian 

The interests badgers have in their setts may mean that humans violate the rights of 

badgers through entering their setts or preventing them from using their setts.132 The 

issue of protecting setts is more tangential to the culling discussion, as the cull does 

not necessarily relate to setts, but rather interactions with cattle and the spread of 

bovine TB. However, nonhuman property rights are relevant because establishing 

areas where badgers can already be said to possess legal rights may make the leap 

to equitable self-ownership more plausible.  

Property rights provide substantial precedent to support rights expansion, and this 

research has compared human property rights with nonhuman territoriality to 

support further such expansion. This must be recognised and protected by people 

and institutions with some form of enforcement being necessary.133 Existing systems 

contain mechanisms for establishing boundaries and finding means of exclusion, 

and these rights can be compatible with human land use if more environmentally 

sustainable practices are introduced, for example as promised in the Agriculture Act 

2020. 

The Protection of Badgers Act 1992 could be updated to explicitly recognise 

nonhuman property rights and equitable ownership by badgers of their setts. The 

wider definition as originally introduced to Parliament was “any structure or place 

occupied or used by a badger for shelter or protection.”134 Introducing a stronger 

definition of a badger sett, instead of the qualified compromise eventually enacted, 

 
132 Josh Milburn, ‘Nonhuman animals as property holders: An exploration of the Lockean 
labour-mixing account’ (2017) 26(5) Environmental Values 629-648 
133 Lee P. Breckenridge, ‘Can Fish Own Water?: Envisioning Nonhuman Property in 
Ecosystems’ (2005) 20(2) Journal of Land Use & Environmental Law 293-331, 314 
134 Crispin Agnew and Roseanna C.N. Agnew, ‘Protecting badger setts - where law and 
science clash’ (2016) 18(1) Environmental Law Review 8-24, 24 



252 
 

would better reflect the behaviour and ecology of badgers and reduce the evidential 

requirements that have acted as a barrier to effective protection. 

Undoubtedly, there will still be clashes between nonhuman and human property 

rights, and in creating property rights for some, pre-existing uses for others are 

taken away. Where certain rights that have been detached from the “bundle” are no 

longer under the absolute control of the landowner, some may see this as a loss of 

ownership.135 However, rather than creating a zero-sum game in which humans are 

pitted against nonhumans, it must be emphasised that the property rights approach 

does not diminish existing human rights, but instead seeks to increase the capacity 

of nonhumans.  

Property rights allow for explicit acknowledgement of how initial entitlements have 

excluded customary interests of nonhumans and that this has inadvertently created 

conflicts between humans and wildlife, whilst also providing a potential means to 

mitigate such conflicts. However, property rights cannot protect nonhuman interests 

if neighbouring spaces can still be damaged, or nonhumans can still be killed. We 

must therefore proceed to consider implementation of equitable self-ownership if the 

interests of nonhumans are to be properly protected. 

 

7.7: A Cete at the Table: Equitable Self-Ownership 

Recognition that nonhumans such as badgers have equitable ownership of 

themselves and their setts may contribute to general societal change in how we 

view and interact with other species. Implementation of such a concept would 

enable policymaking to go beyond having due regard to sentience of nonhumans, 

which appears to involve merely paying lip service to nonhuman interests.136 This 

more robust approach would also be more likely to ensure that the “voices” of 

badgers and other nonhumans are amplified.  

In seeking to reconceptualise conflicts between human and nonhuman interests, 

equitable self-ownership provides something tangible that goes beyond the rhetoric 

of sentience that has thus far largely proven to be empty. Imposing duties on 

policymakers may be hailed as a significant change but would be unlikely to produce 

necessary improvements if introduced under current attitudes toward wildlife. The 

value of equitable self-ownership is in correcting structural imbalance through 

 
135 The “bundle of rights” was discussed in Section 3.6.1 
136 Judicial deference was discussed in Section 4.4.2 
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creating a relationship whereby the nonhuman, in this case badgers, has a greater 

voice in policy and decision-making through having their equitable interests 

promoted by a human legal representative.  

Arguably, this goal is already being sought by various rights approaches. However, 

the approach of the Nonhuman Rights Project, for example, seeking to elevate 

practical autonomy as the threshold for legal personhood and moral worth, does not 

challenge anthropocentrism directly, and this approach merely creates a new 

hierarchy.137 It raises the question of why nonhumans should have to measure up to 

standards set by humans for their interests to count and is illogical from a holistic 

standpoint in that species on one side of the line dividing “persons” from “things” will 

depend on species on the other side.  

This is an accusation that can also be made against the equitable self-ownership 

approach. Unless all species have a legal guardian, then it will be necessary to draw 

a line between those species who have meaningful equitable self-ownership and 

those who do not. Much like with the legal personhood approach, the most obvious 

defence is to claim that this is an iterative approach, and that although we may 

through necessity have to begin by directing limited resources toward certain 

causes, it is to be hoped that this provides a foundation for extension to other 

species. Equitable self-ownership remains a less anthropocentric and more realistic 

proposal in relation to whole species than the legal personhood approach. 

As highlighted in this research, although rights-based views are beginning to filter 

into legislative thinking, any developments in the near future are more likely to be in 

terms of welfare. Although personhood may be becoming close to achievable in 

individual cases, it is unlikely to be widespread.138 A realistic approach is to accept 

that nonhumans do not act politically and, instead of seeking to artificially force 

nonhumans into the concept of political agency, try to find ways of adjusting current 

political systems so that policymakers are institutionally required to properly 

consider nonhumans who cannot defend their own interests in a political context. 

Where there are conflicts between human and nonhuman interests, the addition of 

equitable self-ownership seeks to create a level playing field to ensure that fairer 

balance is sought.139 The presence of a legal guardian clearly defines a position of 

responsibility to ensure that there is someone to speak for those without a voice, 

 
137 Discussed further in Section 3.2 
138 Academic A, Interview Date 3/3/20, in Section 6.4.2 
139 Models for providing guardianship were discussed in Section 3.8 
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establishing a formal procedural right for the legal guardian to participate where 

nonhuman equitable interests are affected. In the next section, I discuss the 

guardianship model and its relevance to wildlife interests. 

 

7.7.1: Guardianship Model 

One advantage to the guardianship model is that it provides basic principles that are 

already well-defined and have long been used to protect those who, for various 

reasons, are not capable of asserting their rights and so require an intermediary to 

put them on a more equal footing with other members of society.140 It would be 

necessary to avoid referring to this as “quasi-guardianship,” or any other similar term 

that implies an inferior form of guardianship, and human-nonhuman guardianship 

must be considered directly analogous to human-human guardianship so that the 

concept does not lose any of its normative force.  

A significant difficulty in this approach is developing common understanding of what 

“best interests” of a nonhuman are. Although answers to this are not simple, 

depending on several areas of expertise including ecology and zoology, developing 

an appropriate concept of best interests is not impossible.141 Lack of inter-species 

communication is less of a problem in that this discussion has demonstrated that the 

concept of guardianship has already been developed to enforce the rights of those 

who cannot assert themselves. As such, there are already circumstances where the 

person who articulates and asserts a right is someone other than the holder of the 

right.142 

There must be appropriate representation of nonhuman interests through human 

stakeholders providing non-anthropocentric perspectives. However, there may be a 

contrast between representing interests of humans who believe that nonhumans 

have intrinsic value and directly representing nonhuman interests. The former 

merely allows for negotiation of the acknowledgement of non-anthropocentric 

 
140 Joyce S. Tischler, ‘Rights for Nonhuman Animals: A Guardianship Model for Dogs and 
Cats’ (1977) 14 San Diego Law Review 484-506, 502 
141 Brendan Walker-Munro, ‘Cattle v the Crown: Is there a Place for the Commonwealth as 
Animal Welfare Guardian?’ (2015) 34(2) University of Queensland Law Journal 363-391, 389 
142 George Seymour, ‘Animals and the Law: Towards a Guardianship Model’ (2004) 29(4) 
Alternative Law Journal 183-187, 185 
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viewpoints, whilst the latter allows for negotiation and adjudication of competing 

interests of humans and nonhumans, who are accepted as having intrinsic value.143 

Those in power should not be able to decide what is best for nonhumans 

paternalistically without boundaries. To the best of our abilities, we must identify and 

represent intrinsic interests of nonhumans in the sincerest way, although it would be 

naïve to expect that there would only be good human intentions in this regard. 

Learning from the long history of paternalistic rule and how political constructions 

involving political guardianship have erred in the past can help us design 

institutionally safeguarded and firm mechanisms to prevent abuse of power in 

political representation of nonhumans.  

Protecting nonhuman interests in this way is paternalistic because it depends little 

on individual choices and preferences of the right holder, but instead their interests 

must be constructed by another party who will ultimately decide which interests 

deserve to be protected and how this protection is to be provided, relying on the 

best available understanding of the needs and preferences of a species. For any 

change in the legal status of nonhumans to be a realistic proposition, there must be 

flexibility to allow protection to be adjusted to reduce the risk of producing 

unacceptable results, allowing protection to be reconciled with current human 

practices and conditions to be gradually improved. Approaches that are too flexible, 

however, produce scepticism regarding the practical effects and allow the reality for 

nonhumans to remain basically the same. 

Establishing an individual guardian may be more straightforward regarding 

domesticated nonhumans, with guardianship starting when a human chooses to 

take responsibility for the care and wellbeing of a nonhuman. Manifestation of intent 

to protect the nonhuman would cause guardianship to begin. The duties of a 

domesticated nonhuman guardian would differ in that there would be an obligation 

to provide care, something it would be impractical to impose on guardians of wild-

living nonhumans. Such a duty may not in fact be in the best interests of wildlife 

because in some, if not all, circumstances they may be better off being free from 

human interference. Rights such as the right to sue on behalf of a nonhuman, with 

recovery being held on trust for them, may be applicable in both situations. 

 
143 John A. Vucetich, Dawn Burnham, Ewan A. Macdonald, Jeremy T. Bruskotter, Silvio 
Marchini, Alexandra Zimmermann, and David W. Macdonald, ‘Just Conservation: What is it 
and should we pursue it?’ (2018) 221 Biological Conservation 23, 27 
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Provisions allowing for courts to appoint guardians for children could be used as a 

basis for nonhuman guardianship, although it must be acknowledged that there are 

significant differences in the legal contexts.144 It would appear far more practical in 

the context of badgers or other similar groups of nonhumans that guardianship is 

implemented in the form of a designated Office or Committee. Establishing a 

permanent body would be justified by the scope and nature of the responsibilities it 

would have, reflecting that the Government is acknowledging widespread concern. 

The impacts of policies on nonhumans are continuous and pervasive, with the 

extent of human impacts on the environment and the use of sentient nonhumans for 

many human purposes making the existence of such a body a moral requirement.145 

 

7.8: Equitable Self-Ownership Committee 

The current entrenched disregard for nonhuman interests may be attributed to the 

lack of a Government body with a dedicated remit to measure and promote the 

welfare of nonhumans. Nonhuman interests and related public opinion consequently 

do not have institutionalised representation within Government, and it becomes 

seemingly inevitable that nonhuman welfare and public concern will be sacrificed 

against other interests. Where nonhuman welfare is not directly considered in official 

impact assessments of new policies, even where proposed measures impact 

directly on nonhumans, representation of nonhuman interests within our political 

system is denied.146 

The lack of a comprehensive system for monitoring the welfare of the many 

nonhumans adversely affected by human activities also significantly affects 

effectiveness of nonhuman protection and how nonhumans are considered in 

policymaking. Proper surveillance would be essential in developing social and policy 

goals through identifying the magnitude of problems, enabling actions to be 

prioritised and progress to be tracked. Proper auditing systems would also allow for 

monitoring of enforcement of legislation. Despite claims that the UK is a world leader 

in welfare standards, a lack of data means that this cannot be substantiated, and 

 
144 Child guardians were discussed in Section 3.8.2 
145 Steven P. McCulloch and Michael J. Reiss, ‘A Proposal for a UK Ethics Council for 
Animal Policy: The Case for Putting Ethics Back into Policy Making’ (2018) 8 Animals 
146 Centre for Animals & Social Justice, Animal Welfare Audit: 
https://www.casj.org.uk/animal-welfare-audit 
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such claims perpetuate a false narrative designed to reassure the public and reduce 

pressure for increased protections.147 

As demonstrated by the discussion above, the suggestion that there should be 

central oversight of nonhuman protection is not new, although it has arguably 

become more pertinent through recognition of sentience as a key issue in 

nonhuman welfare. There was a missed opportunity to implement a joined-up, 

modernised form of Government and overcome the association of MAFF with 

bureaucratic inertia and closed policy communities when MAFF was reincarnated as 

DEFRA in 2001. The newly formed DEFRA could have shed the reputation of MAFF 

whereby its foremost priority was the protection of domestic agriculture.  

A viable solution may be the creation of a new body to oversee equitable self-

ownership of nonhumans. There is a need for consistency across legislative 

provisions, and it may be difficult for any legal requirement to take account of 

equitable self-ownership to be properly enforceable if it is not supported by external 

accountability and expertise. A committee with power to scrutinise policy would 

allow for a more unified approach to protecting nonhumans across policymaking if 

the remit of such a committee is expanded to all areas of Government policy rather 

than having a specific focus on a specialist area such as agriculture or scientific 

research.148 There may be debate regarding where this body would sit, 

independently or as part of DEFRA, and concerns that conflicts may arise between 

anthropocentric environmental proposals that conflict with interests of sentient 

nonhumans, including in relation to their habitats. 

Whilst it may be possible to conceive of an office for the guardianship of badgers, 

this may be too narrow a focus to be practically feasible. Whilst there must be a 

standing body for overall analysis of policy, there may be ad hoc sub-committees 

created in response to particular issues such as badger culling. They would operate 

under the umbrella of an Equitable Self-Ownership Committee to ensure a 

consistent overall approach. There would be some differences in application to 

farmed and domesticated nonhumans, for example. Although use of nonhumans in 

research, zoos, and similar would be incompatible with an equitable self-ownership 

approach, it would be unrealistic to expect that such practices could be ended 

 
147 Centre for Animals & Social Justice, Animal Welfare Audit: 
https://www.casj.org.uk/animal-welfare-audit 
148 The Conversation, ‘Lobsters and octopuses have feelings, says new animal welfare bill – 
so will UK law change?’ (13th April 2022): https://theconversation.com/lobsters-and-
octopuses-have-feelings-says-new-animal-welfare-bill-so-will-uk-law-change-181078 



258 
 

overnight. Instead, it would be required that there are sub-committees within this 

Committee to oversee their reduction and replacement.  

 

7.8.1: Appointment 

As highlighted in the interviews, a body such as an Equitable Self-Ownership 

Committee should be staffed by officials with proper understanding of relevant 

political and scientific issues.149 All members should be suitably qualified to 

contribute to policy analysis, which may include people with backgrounds in 

veterinary science, ecology, epidemiology, moral philosophy, legal scholarship, 

social science, and investigatory and enforcement proceedings. A larger 

membership would reduce the workload for members, increase flexibility, and allow 

for greater depth and breadth of expertise, enabling the Committee to work on 

multiple investigations at once.150 

In exercising their functions, members must act impartially and objectively and have 

regard to the requirement to act proportionately and transparently. Allowing the 

Government to appoint members of the Committee would threaten its 

independence, meaning that it should be Parliament who give approval to the 

appointment of members. Ministers must have regard to the need to protect the 

independence of the Committee, whilst members should not have any significant 

vested interests that would invite charges of bias. Members may be paid such 

remuneration as is considered reasonable and necessary, whilst the Committee 

would require secure funding on a long-term basis sufficient to enable it to carry out 

its functions. Issues such as bovine TB have had significant costs for the 

Government, meaning that such a body may pay for itself if its recommendations are 

followed and prove successful. 

Where nonhumans and the environment are victims, representatives must be 

capable of bringing an ecocentric, as opposed to anthropocentric, perspective.151 

Equitable self-ownership would enshrine a particular view of the status of 

nonhumans such as badgers in the law, and as such any guardian of their interests 

would only be “neutral” within the parameters of that view. In Chapter Five, I 

discussed the epistemological issues regarding how the neutral view of badgers 

 
149 As discussed in Section 6.3.2 
150 Steven P. McCulloch and Michael J. Reiss, ‘A Proposal for a UK Ethics Council for 
Animal Policy: The Case for Putting Ethics Back into Policy Making’ (2018) 8 Animals 
151 Brian J. Preston, ‘The use of restorative justice for environmental crime’ (2011) 35 
Criminal Law Journal 136-153, 145 
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may be affected, and the interview findings demonstrated how participants have 

come to perceive badgers, as well as ways in which they believe others perceive 

them. 

Guardians of various species should be subject to a single transparent set of 

standards that may be regularly updated and would operate against the background 

of judicial and public oversight. These standards would ensure a unified approach to 

policy analysis but would need to remain amenable to adaptation where new 

scientific evidence comes to light, allowing for currency and suitability. Establishing 

specific duties would provide a standard against which actions of Committee 

members could be judged. Ensuring accountability would also require an 

established procedure for the investigation of complaints made against the 

Committee.  

 

7.8.2: General Duties 

This Committee should have the function of “owning” nonhumans such as badgers 

as a trustee for their own interests, with it being left to others to balance those 

interests against the needs of others such as farmers and landowners. If they were 

also obliged to consider farming interests where such interests conflict with 

nonhuman interests, they may be obliged to compromise their duty, meaning that 

this new representative would face some of the same problems faced by DEFRA in 

seeking to cover both environmental and rural affairs. 

The framework for how policy is to be analysed would be at the discretion of the 

members. The framework they use would reflect the preferences of members as an 

independent body of experts, considering their expertise and suitability for particular 

policy issues. The only requirement is that the chosen framework is capable of 

fulfilling the purpose of informing policymakers and public debate, requiring that it is 

comprehensive and accessible. Although analysis may be complex, it should as far 

as possible be written in such a way that it can be understood by those who are not 

experts, with the main findings included in an Executive Summary that precedes 

more detailed analysis. 

The Committee must clearly set out its strategy for investigation and enforcement. 

This would include how it intends to determine whether interference with nonhuman 

interests is serious, how enforcement functions are to be exercised in a way that 

respects other statutory regimes, and how the Committee intends to prioritise cases. 

If cases must be prioritised, the Committee must consider whether cases relate to 
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ongoing or recurring conduct, conduct that may cause, or has caused, particularly 

serious damage, or conduct that raises a point of law of general public importance.  

The Committee would be able to provide advice and assistance to public bodies and 

in doing so encourage best practice among public bodies in taking steps to protect 

nonhuman interests. Public bodies must be encouraged to work together and take 

greater account of the impacts of policy. A further important role would be informing 

wider public debate on how policy impacts on nonhumans, meaning that it is 

essential for reports to be published and accessible. Research may be conducted by 

the Committee into the extent to which nonhuman interests are protected by current 

legislation and considered in the policymaking process, or any other matter 

impacting upon nonhuman interests. 

Progress in safeguarding nonhuman interests and the implementation of protection 

law must be monitored and reported on by the Committee, providing advice on any 

proposed changes. Bills introduced into Parliament may be examined from a 

nonhuman perspective, considering the potential impacts of the proposals. 

Amendments could then be proposed that would improve the compatibility of Bills 

with nonhuman interests. Advice may be requested from any relevant individuals 

and groups having relevant empirical expertise not possessed by members 

regarding the exercise of any of their functions, which may include other advisory 

bodies, NGOs such as the RSPCA and the Badger Trust, industry groups such as 

the NFU, and representatives of local residents. 

The Committee would have the remit to consider and report on any policy issues it 

deems necessary. Concerns may be suggested in several ways, for example by 

media coverage that reflects public concern, or by the Government, Opposition, or 

Members of Parliament. Where a Minister requests advice, they may specify 

minimum matters that the Committee is to consider, although it would not be limited 

to considering these matters. Findings of different members may conflict, and there 

may be several deliberators who use different approaches. It is not necessary for 

the members to all agree, and this may in fact better reflect value pluralism in a 

democratic society.152  

Differences of opinion would be discussed in the integrated analysis and final report, 

and it would then be the responsibility of policymakers to consider this alongside 

broader factors including public opinion, economics, political factors, and 

 
152 Similar to the Dutch Council on Animal Affairs discussed in Section 3.8.1 
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environmental concerns that may conflict. The purpose of the Committee is to 

ensure that nonhuman interests are properly considered. Although policymakers 

could not be forced to follow recommendations, as this would take policymaking 

authority away from elected officials, this is possibly the most effective means of 

ensuring that nonhuman interests are considered in policymaking. 

 

7.8.3: Enforcement Powers 

The Committee should have the power to do anything that it thinks appropriate for 

the purposes of its functions, because it must not be seen as merely symbolic or a 

token gesture. Rather, it must be an integral part of policy- and decision-making that 

impacts upon nonhuman interests. Effective powers must be available and not 

merely aspirational. However, a body that is given too much power, particularly early 

in its lifespan, risks having its power reduced or being comprehensively rejected. A 

delicate balancing act must be carried out, as a body that has too little power will 

have no practical use, although an argument can be made that there will still be 

some impact on policymaking if policymakers are encouraged to consider the 

impacts on nonhuman interests. 

Where a public authority has failed to fulfil its duties regarding nonhuman interests, 

the Commission must notify the authority that it has reasonable grounds to believe 

that the authority has failed to comply and that it considers the failure to be serious. 

Steps that the Committee considers the authority should take in relation to the 

failure may include steps intended to remedy, mitigate, or prevent the reoccurrence 

of the failure. The recipient of the notice must respond in writing and comply with 

requests so far as reasonably practicable within a time period specified in the notice. 

However, the public body may not be required to follow the recommendations if it 

proposes an alternative course of action that is considered to be at least equal to the 

proposals in the recommendation. In practice, it may be difficult to show that 

rejecting the recommendations of the Committee is rational because of their 

position, having access to a wide range of information and expertise.153 

If, following an investigation and the issuing of a notice, the Commission is not 

satisfied with the response, it may apply to the court for an order requiring the public 

body to comply with the recommendations and take any other action that the court 

may specify. The court may grant such relief or remedy, or make such other order 

 
153 As with the Future Generations Commissioner, discussed in Section 3.8.4 
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within its powers, that it considers just and appropriate. a court may have regard to 

the findings of a report or investigation and its recommendations but will not treat it 

as conclusive.154  

Judicial review would therefore still be essential in providing a remedy where the 

Government has either failed to consult the Commission or has disregarded its 

recommendations. In the absence of a conceptual shift such as equitable self-

ownership, courts would under current principles likely defer to decisions of 

policymakers not to follow recommendations if a judicial review challenge was 

brought. However, if greater weight was given to nonhuman interests, then it may be 

more feasible to argue that a decision was unreasonable or irrational where it has 

not taken such interests into consideration. 

 

7.9: Conclusion 

As it begins to do so for future generations, decision-making in Western societies 

must also evolve to take greater account of the interests of nonhumans such as 

badgers, recognising the interconnectivity of our world. Likewise, the means 

available to hold policymakers to account must change to reflect this development. 

However, whilst arguments persist regarding what is the best course of action, the 

environment continues to be harmed and nonhumans are caused to suffer. There is, 

therefore, a need for a practical solution achievable in the short-term, which would 

most likely need to be based upon existing structures. As Hargrove has stated: 

In speculating about the future of the animal rights/environmental 
ethics debate, it is important to recognize that ultimately the 
controversy will not be resolved by philosophers at the theoretical 
level, but by environmental professionals and concerned citizens at 
the practical level. The resolution of the controversy is not simply 
finding a winning argument, but of finding a position that all those 
concerned about the environment can understand, feel comfortable 
with, and apply in their professional work and their daily lives.155 

In this Chapter, I have considered the philosophy that underpins the badger cull and 

environmental protection more generally, discussing the effectiveness of the law and 

the role that the licensing system arguably plays in encouraging wider persecution. 

The idea of holding policymakers to account was contrasted with the extent to which 

 
154 Similar to the way in which the court considers the reports of child guardians, discussed 
in Section 3.8.2 
155 Eugene C. Hargrove, ‘Preface’ in The Animal Rights/Environmental Ethics Debate, 
Eugene C. Hargrove (ed.), (1992, Albany: State University of New York Press), xxii 



263 
 

judges defer to expertise and experience of policymakers, questioning the suitability 

of the traditional judicial review process for more complex environmental cases.  

Whilst there was exploration of how judicial review may better protect badger 

interests, there is no suggestion that judicial review should stray into the realm of 

considering the merits of decisions, as this is not the appropriate role for judges in 

judicial review. Even if my proposals were implemented, judicial review would still 

play a crucial role, both in holding those with responsibility to account and in 

providing a remedy where the Government has failed to fulfil its duties. However, as 

long as it remains a contentious issue, and in the absence of new ways of thinking 

about nonhumans, judges may remain deferential to policymakers.  

I then discussed how this research suggests the law may be taken forward to better 

protect the interests of badgers in contexts such as the badger cull, exploring how 

we must engage in more joined-up and long-term thinking. Although I discussed the 

progress that has been made in relation to legislative recognition of sentience, I hold 

that the sentience approach does not go far enough to change the anthropocentric 

viewpoints that prevent true consideration of nonhuman interests. Further, 

recognition of sentience may be problematic in that it provides a good-news story 

supporting the narrative of commitment to nonhuman welfare, allowing legislators to 

consider that no further substantive action is necessary and stalling greater 

progress. 

Legal concepts such as guardianship, trust law, and fiduciary duties have been 

created and refined, establishing standards and procedural processes to provide 

guidance in deciding the best interests of others, particularly where it is difficult or 

impossible to know those interests and those others are unable to advocate 

meaningfully for themselves. Equitable self-ownership has the potential to be 

stronger than existing legislation in that establishing a fundamental right to life for 

nonhumans and allowing them sovereignty over their own bodies would preclude 

current attitudes towards the management of wildlife. The same derogations 

allowing for the issuing of licences based on highly disputed evidence could no 

longer exist under such a regime. 

I have proposed the creation of a new Committee, exploring possible functions and 

duties that may be placed on policymakers to ensure that nonhumans such as 

badgers are given more substantial consideration in policymaking that affects their 

interests. There is a risk that where Government finds its ambitions frustrated by the 
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activities of such bodies, they may choose to abolish them.156 Likewise, if decisions 

are merely recommendations that a public body is not legally required to follow, they 

are less likely to provide an effective remedy.  

It can be argued that an informal, mediated process based on a thorough 

investigation of all facts, meticulous consideration of all perspectives and issues, 

and reasoned analysis may produce better resolutions and settlements than an 

adversarial enforcement process that results in “winners” and “losers.”157 Further 

reforms, for example the introduction of a Minister with responsibility for this 

Committee, may ensure that nonhuman interests are given direct political 

representation at the highest level of Government. In the Conclusion, I consider my 

research questions and the answers I have provided, as well as the original 

contribution and significance of this research and suggestions for future work. 

 
156 Graham Smith, ‘Enhancing the Legitimacy of Offices for Future Generations: The Case 
for Public Participation’ (2020) 68(4) Political Studies 996, 1002 
157 Angus Nurse, An Introduction to Green Criminology & Environmental Justice (London: 
Sage Publications, 2016) 175 



265 
 

Chapter Eight: Conclusion 

8.1: Introduction 

In this Chapter, I reflect on the main research findings in terms of the contribution to 

knowledge and the various factors that have been influential in developing my 

proposals for a new legal status for nonhumans and a body to protect this status. 

Using the badger cull as a relevant case study, I have discussed how various 

approaches to opposing the cull have been rear-guard actions, clearing the damage 

rather than preventing it. There is naïve faith in the representativeness and 

sensitivity to public opinion of our current political system, and in the absence of 

institutionalised representation within Government public calls for better protection 

are more likely to be ignored. 

I will first consider the general objectives of this research, exploring how the 

objectives were developed in the early Chapters and how the context informed the 

research questions. I will then go on to describe how the aims of this research were 

met by considering each of the three research questions in turn. I discuss the 

original contributions and significance of this research, before concluding this 

Chapter with recommendations for how this may be built upon in future work. 

 

8.2: Objectives of the Research 

The starting point was the relationship between humans and badgers, a relationship 

that has shaped landscapes, folklore, and literature. This has transformed from a 

view of badgers as “vermin” subject to brutality and persecution, to an 

anthropomorphic portrayal of badgers as avuncular, authoritative creatures most 

notably promoted by Grahame and his characterisation of Mr. Badger in The Wind in 

the Willows. The badger was heralded as a symbol of conservation by an ever more 

urbanised population becoming increasingly concerned about the loss of wildlife.  

In more recent years, persecution of badgers has come to the fore, with the 

Government in England pursuing a strategy for elimination of bovine TB that has 

relied on the culling of badgers. This has raised important questions concerning how 

humans should live alongside other species, the relationship between law, science, 

and policy, and how policymakers may make better policy decisions. Although it has 

not been unusual for killing wildlife to be considered an acceptable solution, this 

position appears increasingly inconsistent with commitments to protect biodiversity 

and the environment and to promote nonhuman welfare.  
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This research therefore sought to look at the legislative framework for protection of 

badgers and consider how the judicial review process has been used to hold 

policymakers to account. Despite high levels of protection afforded to badgers, they 

remain a highly demonised species, with crime reports produced by the Badger 

Trust indicating that they are persecuted by a wide cross-section of society. Part of 

this research concerned how protection of badgers is undermined by culling, and 

how this may be resolved by rethinking our relationships with nonhumans, in 

particular in relation to the management of wildlife.  

I have explored the need for an alternative approach that avoids or ameliorates the 

negative aspects of existing rights and welfare approaches. The way that we treat 

nonhumans reflects our values and the kind of people that we are. However, there is 

no agreement on the best approach to protecting nonhuman interests. Although 

property status has historically provided some protection from suffering, and 

legislation may provide legal protection of certain interests, the welfare approach 

has been shown to be unsatisfactory in that the law has played a fundamental role 

in legitimising the power of humans over nature, and the protection of nonhumans 

may be lost when it is considered to be necessary to preserve human interests.  

This research has discussed the importance of the language of rights in capturing 

the importance of an entitlement that is grounded in justice. Such language provides 

amplification for a previously unheard voice, and the use of evocative language can 

be useful in articulating weight and inspiring mobilisation. This can however create 

opposition, and the concept of rights may have become too vague and fragmented, 

for example in its confusion with welfare, to have significant practical use. 

Nonhuman personhood approaches are deficient in that, although personhood may 

be achievable in individual cases, it is unlikely that there could be widespread 

recognition of personhood within the near future, particularly for species that are 

less able to demonstrate qualities such as practical autonomy.  

The judicial review cases demonstrated that the shortcomings in this area are not 

simply a misunderstanding or omission of the relevant interests but also a lack of 

judicial tools by which these interests are accorded weight. Consequently, I chose to 

explore a new legal status for nonhumans, that of equitable self-ownership, using 

badger culling as a case study to demonstrate the feasibility of its application to 

nonhumans more generally. This is based on the concept that property can be 

divided into legal and equitable title, usually where the owner of the property wants 

to separate the power to control from the receipt of the benefits. The actions of a 
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legal title holder are to be judged against the needs of the equitable title holder. The 

implementation of equitable self-ownership means that vital interests must be seen 

as fully legitimate considerations to be balanced against all other interests.  

This further required proposals for a new body that would hold the legal title and 

represent nonhumans such as badgers to ensure that their equitable self-ownership 

is respected. Although the creation of a guardianship body would by itself be a 

significant innovation that could provide increased protection, there still must be 

something additional to place nonhuman interests on a level playing field with 

human interests. Otherwise, any guardians would be limited to operating within 

current attitudes towards wildlife, which have been shown throughout this research 

to be ineffective in protecting nonhuman interests. Committees to oversee the 

recognition of sentience are a welcome step in the right direction but do not go far 

enough to challenge anthropocentric perspectives.  

 

8.3: How the Research Aims Were Met 

The Introduction and Chapter Two established the scope and context for this 

research and the relevant legislative provisions. Despite widespread existence of 

laws to protect nonhumans, here most notably the Protection of Badgers Act 1992, 

suffering and death are increasingly inflicted on nonhumans by humans. As one 

participant stated, protection afforded by legislation only extends so far as it does 

not interfere with human interests. Further, whilst the concept of regulation is sound, 

it can cause confusion or result in exploitation of “loopholes,” in addition to the risk 

that licensing may encourage persecution. 

In describing the complexity of the relationship between humans and badgers and 

how Government policy has been developed, it has been shown that there is no 

easy solution. This has been exacerbated by the ways in which the discourse has 

produced entrenched positions on either side of an increasingly polarised debate, 

with myths such as the “rogue badger” continuing to demonise a species that is 

primarily a scapegoat for deeper conflicts.  

Although science can provide information, it can only go so far, and significant 

scientific uncertainty creates space in which other considerations may be 

determinative. Appeals to emotion have greater force where science is not 

conclusive, and it was necessary to consider the ways in which our emotions may 

be manipulated. It was speculated that cases that focus on emotive issues such as 

the humaneness of culling practices are most effective in capturing public attention 
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and support. The anthropomorphism of “good badgers” represents a romanticised 

vision of a rural English character, whilst the “bad badger” damages crops, destroys 

the landscape, and spreads bovine TB. These characterisations have been 

influential on public opinion. 

Chapter Three clarified the most relevant rights and welfare positions, establishing 

how they apply to the question of conflicts between humans and wildlife. The most 

significant aspect of this was the way in which derogations to the prohibition on 

killing badgers are available even where the supposed justification is so highly 

contested. Current attitudes to managing wildlife mean that the interests of badgers 

are not respected, underscoring the need for a new way of thinking. Identifying 

problems in current approaches led to discussion of why the proposals included in 

this research represent an effective solution. The introduction of equitable self-

ownership has potential to change the narrative and counter negative perceptions. 

Chapter Six presented findings from a series of semi-structured interviews 

conducted with participants holding various connections to the issue of conflict 

between humans and wildlife. Through these interviews, I was able to place legal 

issues identified through doctrinal analysis of the judicial review cases in their social 

context, producing a much more rich, in-depth discussion and strengthening the 

original contribution of this research. Whilst the responses to several questions 

reflected what is already known regarding these issues, this was useful in 

reinforcing my conclusions and highlighting the need for truly transformative change 

that moves us away from these accepted truisms. 

 

8.3.1: Research Question One: How Effective is our Legal System in 

Resolving Conflicts Between Human Interests and Wildlife, in the Context of 

the Badger Cull? 

In Chapter Four, I explored the judicial review challenges that have been brought 

against the badger culling and supplementary culling policies. Despite the use of 

several different approaches, there has been little success and the killing of badgers 

has continued. On the face of it, there has been compliance with the law, and judges 

have simply deferred to the authority of policymakers in what is undoubtedly a 

complex situation. Although the powers of courts to intervene in judicial review 

generally appear limited, key responses provided in this research supported the 

view that judicial review is valuable in holding Government and public bodies to 
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account, for example through ensuring that licences are issued on a rational basis 

and that the conditions of licences are properly enforced. 

The findings discussed in Chapter Six, however, confirmed that judges have been 

reluctant to “wade in” on scientific discourse. The principles of judicial review and 

deference may not be compatible with environmental cases where the appropriate 

standard is precaution and there is heavy reliance on scientific information. 

However, environmental judicial review is not merely a technical matter, in that it 

also involves political considerations and value judgements that affect a range of 

competing interests. The current regime is discretionary and flexible, meaning that it 

is rare for a decision of Natural England to be judged to be outside of its broad 

powers. 

Significant improvements can only be made through creating conditions in which 

progressive attitudes towards nonhumans can more easily influence the imposition 

of binding limitations on the way in which humans use and exploit other species. 

Chapter Seven discussed the ways in which legislative recognition of sentience 

does not go far enough in bringing about truly transformational change. Equitable 

self-ownership provides badgers with a position of greater moral relevance than 

mere recognition of sentience, enabling them to be considered as a moral subject 

whose interests are worth being considered by the humans acting on their behalf. 

One way in which the law may contribute to this is by putting pressure on 

policymakers to take nonhuman interests into account sufficiently. 

Whilst living alongside wildlife will inevitably require that there is compromise and a 

willingness to share resources, resolution of conflicts should require looking for 

creative solutions to replace lethal control. Equitable self-ownership facilitates this 

by ensuring that species such as badgers are no longer treated as resources to be 

controlled. The key difference would be mandatory consideration of nonhuman 

interests and procedural tools for decisions that concern nonhumans to be reviewed 

by independent bodies to evaluate whether decisions achieve a proper balance of 

all relevant considerations. 
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8.3.2: Research Question Two: What Would be the Characteristics and 

Duties of a “Guardian” Providing a Voice for Wildlife, and What Challenges 

May They Face? 

8.3.2.1: Who May be a Guardian? 

This research highlighted that action is often taken by individuals or small action 

groups. The reality is that, in practice, a significant amount of nonhuman protection 

and wildlife law is enforced on a voluntary basis with reliance on NGOs to carry out 

enforcement. This research has also highlighted the extent to which the protection 

community and wildlife enthusiasts play a significant role in monitoring of setts, 

being described as “unpaid eyes and ears.” However, oversight is necessary to 

ensure that any collective effort is co-ordinated and to maximise the likelihood that 

relevant goals are achieved. This reflects the need for joined-up, holistic thinking in 

protecting the environment and species. 

The interviews established the need for a body specifically created to oversee 

environmental impacts, as this would contribute to ensuring a proper balance 

between human and nonhuman interests. It was felt that vested interests are 

currently too powerful in influencing policymaking, with there being no strong voice 

to speak up for wildlife protection. This was exacerbated by a lack of long-term 

thinking in policymaking. Priorities conflicted within DEFRA, with farming and rural 

affairs taking precedence over the environment. Although it has been clearly 

established that there is need for change, one participant questioned who should be 

responsible for restructuring current systems. 

When discussing who is best placed to protect the interests of badgers, one valid 

consideration was that there are demonstrably dedicated communities already 

operating in areas where badgers are persecuted. Arguably, these groups may be 

able to provide on-the-ground protection for badgers more effectively than under-

resourced Government departments through prior knowledge of local areas and 

badger ecology. However, such groups would be limited in what they can do on land 

that they do not own. Establishing a form of nonhuman property ownership for 

badgers over their setts may facilitate better monitoring and protection of setts.  

Child guardians were intended to avoid the cumbersome bureaucracy of a 

government department. Their role is to produce a report, helping the court to 

decide, and their recommendations may not always agree with what the child wants 

and may not always be followed by the court. Ultimately, it is the role of the court to 

decide what happens. Whilst individual guardianship may be more appropriate in the 
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context of equitable self-ownership for domesticated nonhumans, the introduction of 

a body such as the Equitable Self-Ownership Committee discussed in Chapter 

Seven would be more practical in relation to representing the interests of wildlife.  

The proposals I have discussed were based upon existing bodies such as the Office 

for Environmental Protection and the Welsh Future Generations Commissioner as 

well as the Animal Welfare Committee, Scottish Animal Welfare Commission, and 

the Animal Sentience Committee. The OEP was introduced to fulfil the role of an 

independent domestic enforcement mechanism, replacing the European 

Commission, and was intended to give a voice to the environment and hold the 

powerful to account. It was to be a powerful, independent regulator, capable of 

running independent investigations and enforcing environmental law. The OEP 

would also scrutinise all Government policy to ensure that the environment is at the 

heart of policymaking.  

Issues identified in relation to existing bodies include that they must be independent 

and must have the necessary “teeth” to be able to hold public bodies to account. 

This requires that the body has significant enforcement powers. Although the 

powers that I have suggested focus more on reports and recommendations, these 

may, as with the Welsh Commissioner, be considered a baseline that can be 

strengthened once the body has been able to establish its authority. I have tried to 

avoid criticisms that have been made of the Well-being of Future Generations 

(Wales) Act, that its duties have not been drafted in a way that is enforceable. The 

proposed body must not merely be seen as symbolic if it is to be taken seriously.  

Providing powers to oversee policymaking, produce reports and recommendations, 

and apply for judicial reviews would reduce pressure on organisations such as the 

Badger Trust and Wild Justice to do so, allowing them to devote more of their time 

and resources to advocacy and educational work and building public support. The 

Badger Trust could therefore keep its role as the “voice for badgers,” as 

campaigners are necessary to ensure that these issues stay topical, preventing the 

public from feeling complacent that the problem has gone away.  

 

8.3.2.2: Difficulties in Representing Others 

Although legislation could be enacted to transfer equitable ownership to a species or 

class, one significant issue is representation, as nonhumans have no knowledge of 

the significance of such a transfer. In such situations, authorisation of 

representatives is inherently problematic as they cannot be held accountable by 
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nonhumans. We must be able to trust representatives who act on the behalf of 

badgers and other nonhumans, meaning that there must be some form of 

accountability. Representatives may be authorised by others, such as a court, or 

may self-authorise, for example organisations authorised by the votes of their 

members.  

Accountability requires clear benchmarks, which may be provided by specific rights 

enshrined in legislation that would allow for greater scrutiny by judges. Various 

conditions may be put in place, for example that, unlike elected officials, guardians 

may be restricted to resolving matters within a well-defined domain and subject to 

suitable constraints, such as a clear mandate, scrutiny by interested groups and the 

media, and Parliamentary control. This would ensure that representatives fulfil their 

function as social indicators of the interests of the represented, rather than 

advancing their own interests. 

Representation involves making something present and a sense that actions are 

performed on behalf of the being that is represented, giving them a stake in the 

action. Representation becomes problematic where it infringes the capacity of an 

individual for autonomy, as there must be respect for, and promotion of, nonhuman 

capacities for agency. The concept of speaking for others is influenced by power 

relations, and we must acknowledge asymmetries of power between humans and 

nonhumans. There is a question as to whether what is theorised for nonhumans is 

what they want themselves, and there is still a risk of imposing a paternalistic, 

anthropocentric idea of care. 

We cannot enter the minds of others and know for certain their interests, and this is 

even more so concerning nonhumans. However, differences between humans and 

nonhumans may simply be a matter of degree, and some needs will be so obvious 

that it is safe to assume that they exist. The best response will only be determined 

with knowledge of the overall context. Interpretation of nonhuman interests comes 

from an anthropocentric perspective, and whilst this may be an imperfect solution it 

may be the best that we can achieve in an imperfect world. 

Best interests are difficult to determine, and the best interests test is placed under 

stress in different legal and moral contexts, meaning that there may be several 

different but reasonable interpretations of best interests. A degree of discretion may 

be appropriate, provided that there is no risk of significant harm. The approach of 

using a balance sheet to determine best interests assumes that it is possible to 

quantify different options on a singular scale based on a common value or measure, 
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and that some rights may be traded off or sacrificed or balanced away. This is 

inappropriate where fundamental rights are at stake, as the misleading imagery of 

balancing obscures the actual substance of judicial deliberation, specifically the 

qualitative evaluation of conflicting values and principles.  

This research explored whether a valuable contribution can only be made by those 

with personal, lived experiences of badger ecology and issues surrounding the cull. 

At the heart of this was epistemological consideration of how different participants 

found knowledge of badgers to be constructed from the sources they consulted, and 

the effects of the sources from which people received information in relation to 

subjects that they do not have first-hand knowledge of. Personal experience may be 

difficult to accrue, with everyone having different knowledge and experiences. It was 

important to understand how people came by their knowledge, as different sources 

may have particular motivations underlying the information that they provide. 

 

8.3.2.3: Human Conflicts and Opposition 

Political motivations, vested interests, and social and economic pressures were 

several factors found to underlie conflicts ostensibly between humans and 

nonhumans. Issues such as badger culling have been confounded by class 

conflicts, whilst cultural barriers may be responsible for particular entrenched 

viewpoints. The debate around culling has become polarised, and there must be 

improved dialogue to discover common ground and share information, because 

without a good grasp of relevant information on all sides there cannot be well-

rounded conversations. It was stated by one participant that information has thus far 

not been shared sufficiently, resulting in “silos of knowledge.” This may be mitigated 

by having a body that is able to produce comprehensive reports on issues affecting 

the interests of nonhumans such as badgers. 

The Godfray Report provided a summary stating that there should be respect for the 

deeply held beliefs both of those who could not countenance culling badgers and of 

those who argued that sacrificing badgers was justified to reduce the burden of 

bovine TB on livestock and farmers. The Report held that any decision whether to 

cull badgers had to be informed by evidence that provided important information in 

relation to likely outcomes. However, final decisions would have to take the 

irreconcilable views of different stakeholders into account and consequently it would 

be inevitable that judgments would need to be made by Ministers. 
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Principles governing interactions must account for human policies and actions 

profoundly affecting wildlife. The principles proposed by Favre established that 

wildlife are living beings with intrinsic value, and supported creation of juristic 

personhood for certain wildlife. The seven international principles for ethical wildlife 

control were intended to create a framework that allows for the control of wildlife to 

be put on a rational, evidence-based foundation. The ethical wildlife control 

approach acknowledges that, whilst human concerns are legitimate, the values of 

the broader community are important, and should help to reduce opposition and 

controversy associated with control measures. 

Although farmers have a responsibility for biosecurity, the people with legal 

guardianship of badgers may need to take responsibility for badgers infected with 

bovine TB, for example through vaccination projects. Even the Badger Trust has 

acknowledged that some intervention in the badger population may be necessary 

because eradication of bovine TB is made more difficult by the presence of a 

reservoir of infection in wildlife. However, vaccination may seem futile if culling 

continues and vaccinated badgers may be shot. There is also a need for 

engagement with key stakeholders to demonstrate that vaccination can be effective. 

 

8.3.2.4: Relationship with Policymaking 

DEFRA must deal with specific, technical cases and devise solutions. It may be 

difficult to translate abstract theories into effective policy implementation, and the 

current system may dilute the recommendations of experts. Officials may face 

criticism regardless of their decision where the context is so sensitive, and the role 

of science may be limited where it cannot overcome problems of cultural bias and 

sentimentality. Issues such as bovine TB are undoubtedly ethical issues, and the 

correct policy must be informed by ethical analysis, with tools such as Animal 

Welfare Impact Assessments having value in estimating positive and negative 

welfare impacts. 

Science is central to developing policy for eradicating bovine TB. However, scientific 

disagreement may instead have increased the problems faced by policymakers as 

different interpretations of the data have been possible depending upon the extent to 

which external factors have been considered. Absolute certainty may not be 

achievable, and these judicial review cases have involved accusations of a false 

dichotomy between scientific certainty and scientific opinion. Technologies of 

humility are required, methods or institutionalised habits of thought that attempt to 
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deal with the uncertain, the unknown, and the uncontrollable. They acknowledge the 

limits of prediction and control and require an intellectual environment that 

encourages people to share knowledge and skills in resolving common problems. 

The cascade of deference proposed by Jasanoff ranges from where there is good 

practical sense in the law giving primacy to claims originating in science, to cases 

where there is little or no deference. At this point, core concerns of the law regarding 

accountability, representation, and justice should take precedence over the claims of 

science. However, the law should not abdicate its normative responsibilities even 

where there is strong scientific consensus but should ask questions about what 

gives experts the authority to shape policy, for example whether they are acting in 

accordance with transparent and understandable rules.  

 

8.3.3: Research Question Three: Are Such Conflicts Affected by the Property 

Status of Nonhumans, and Can Property Rules be Developed to the 

Advantage of Nonhumans? 

A dichotomy exists between persons and things, but nonhumans cannot be said to 

adequately fit into either category. Any legal category must account for practical 

matters concerning co-existence between humans and nonhumans. Although 

property status is an attractive proposal to the extent that it provides for the 

allocation of responsibility and decisional authority, Francione has contended that 

property status is incompatible with protection. As highlighted by one participant, it is 

not an inevitable consequence of property status that human interests will prevail. 

However, it may be difficult to achieve a meaningful balance if nonhumans are 

owned by the humans whose interests they conflict with.  

Ownership is not incompatible with protection, as ownership does not convey a 

single right of absolute exclusive control. Instead, it may be seen as a set of 

incidents that vary in different contexts, corresponding with the bundle of rights 

metaphor. There is broad support for the view of property as a bundle of rights, with 

an essential stick being the right to exclude others. Property is a malleable concept 

and new sets of rights may be bundled. However, the bundle of rights may not be 

appropriate in an environmental context and may be better considered as a web of 

interests, recognising the interconnectivity of ecosystems.  

Whilst a person cannot absolutely own a wild-living nonhuman, in certain situations 

a person may have qualified ownership. Such ownership is subject to welfare 
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legislation that restricts how that person can treat or dispose of the nonhuman and 

imposes responsibilities. However, as with badgers, there is legislation that prevents 

a person from taking or taming certain species. Even if badgers could be considered 

“property,” the important question would be whose property they would be. If the 

property of DEFRA, there would be little to prevent them being culled. Likewise, they 

would be vulnerable if they were the property of a landowner not disposed to respect 

badger interests. 

This research has explored how, to a certain extent, the Protection of Badgers Act 

1992 provides badgers a form of legal rights. Provisions protecting badger setts are 

akin to property rights, and the prohibition on killing or taking badgers does provide 

them with some protection. However, this falls short of what would usually be 

thought of when we discuss rights. This basis provided a starting point for 

discussing expansion of nonhuman property rights and the concept of equitable self-

ownership. Equitable self-ownership represents a more middle-ground approach, 

avoiding for example having to convince society and judges that humans and 

nonhumans are sufficiently similar as well as the more radical associations of rights 

discourse.  

This research initially considered whether guardianship and the theory of equitable 

self-ownership proposed by Favre could apply in the same way that it applies to 

children, in that parents and guardians do not own children but have possession and 

control over them. If badgers could be protected by a guardian in an analogous way 

to children, the question is raised as to what difference the introduction of equitable 

self-ownership makes. Crucially, children already have fundamental rights, such as 

those protected through the UN Convention on the Rights of the Child, a document 

that establishes clearly the civil, political, economic, social, and cultural rights that all 

children are entitled to.1  

Acknowledging “best interests” in decision-making and comparisons with young 

children therefore require an elevation of the status of the nonhuman to more than 

mere property. Just as one participant highlighted that the recognition of sentience is 

practically meaningless if there is no corresponding legal duty, there must be 

something that corresponds with the recognition of equitable self-ownership to 

ensure that it has meaning and results in tangible improvements for badgers. 

Judicial review plays a clear role in holding policymakers to account and it would not 

 
1 Unicef, What is the UNCRC? (accessed 3rd January 2022): https://www.unicef.org.uk/what-
we-do/un-convention-child-rights 
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be appropriate to expand this role to examine the merits of decisions. However, 

providing through legislation that policymakers must take greater account of 

nonhuman interests would avoid judges overstepping this boundary. 

 

8.4: Original Contributions and Significance 

The concept of equitable self-ownership was introduced by Favre in relation to 

domesticated nonhumans and it has not been significantly expanded, especially in 

relation to wildlife. This research has therefore built on the concept through applying 

it to a particular species facing a considerable threat, providing a basis for these 

principles to be expanded further to similar species. This research has further 

highlighted the need for a new oversight structure. 

Although comparisons with childcare proceedings have been made previously, this 

has been in the context of domesticated humans. When discussing domesticated 

nonhumans, relationships of care and responsibility are much clearer and there are 

different considerations compared with our relationships with wildlife. Implementing 

guardianship and equitable self-ownership for wild-living and liminal nonhumans 

appears much more complex than for domesticated nonhumans, but the obstacles 

are not insurmountable. 

The work of Bradshaw discussed in relation to nonhuman property rights has 

focused more on how state-owned land may be better managed for the benefit of 

nonhumans resident on that land. To the extent that I have discussed nonhuman 

property rights, this research has focused more closely on the ways in which such 

rights may be incorporated as a material consideration for policymakers. There has 

been little significant exploration of how property principles may be expanded to 

protect wild-living nonhumans through awarding legal title to an independent human 

party who can provide a meaningful balance in situations of conflict. A nonhuman 

property rights regime, complementary to existing legal approaches, provides a new 

addition to the “toolkit” of legal interventions for protecting the interests of 

nonhumans through protecting habitat, and by extension the nonhumans who live in 

that habitat. 

Rather than including the representation of equitable self-ownership within the role 

of existing bodies that go no further than the bare recognition of sentience, I have 

suggested the creation of a separate body to oversee policymaking with a specific 

focus on equitable self-ownership to ensure that nonhuman interests are properly 

considered. Within this body, which would provide an overarching framework to 
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ensure a consistent approach, there could be dedicated sub-committees created to 

spread the workload in response to specific issues such as badger culling. It would 

remain open to anyone with an interest to bring a complaint where they believe that 

nonhuman interests have been infringed, or where they wish to challenge the 

decisions of this Committee.  

This is the first time that such detailed analysis of the relevant law and theory has 

been undertaken regarding badger culling. Regarding methodological originality, 

although the interviews themselves were standard, the participants and the subject 

of the research were not. This research is original in the way that interviews have 

been carried out with key stakeholders in relation to badgers and the management 

of wildlife, and the way in which this has been combined with analysis of a series of 

judicial review cases. 

 

8.5: Implications for Policy and Practice 

Several implications can be identified from this research for a variety of 

stakeholders. However, these implications may also relate to the limitations of this 

research. Regarding policymaking, there would be a requirement for greater account 

to be taken of nonhuman interests when developing policy for the control of wildlife. 

Although equitable self-ownership would ideally mean that lethal control measures 

are never permitted, it may be more realistic to expect that lethal control measures 

are still considered, but only as a last resort. It is inevitable that there will sometimes 

be negative consequences for nonhumans for human actions; these actions and 

their consequences must be fully considered, and the benefits and costs must be 

distributed equitably. 

Obstacles are presented by the many tensions that exist between different 

stakeholders. Despite growing acceptance that the sentience of nonhumans 

requires that there is greater respect for their interests, the significant conceptual 

shift required in implementing equitable self-ownership would require much time and 

effort. In the context of badgers, for example, farmers and landowners may be 

unlikely to immediately come around to the idea that badgers, who for many years 

they have viewed as the cause of their problems and may have practical experience 

to support this, are to be left alone. 

However, when placed in the broader context of climate change and protection of 

biodiversity, changes to farming practices are becoming increasingly necessary. 

Whilst there are indications of changing attitudes, there must be political will to drive 
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changes through law and policy. Merely changing the status of nonhumans would 

not necessarily end their systematic oppression nor provide them with any 

significant rights if society cannot accept their changed status. Any such significant 

change would require the involvement of all stakeholders, as the involvement of 

everyone from welfare organisations to farmers and landowners would be necessary 

to ensure a solution that is satisfactory to all and can be feasibly implemented. 

Much as the Badgers Act 1973 provided a model for other wildlife protection laws 

and demonstrated that the authorities were willing to take wildlife crime seriously, 

these proposals may form a basis for reconsideration of our relationships with other 

wildlife. This research clearly illustrates the problems in our treatment of badgers, 

but it also raises questions regarding our relationships with other similar mammals. 

If we are unable to live alongside badgers, currently our largest predatory land 

mammal, there is little hope for campaigns that seek to reintroduce lynx, wildcats, 

wolves, or beavers.2 If this situation cannot be resolved in such a way that does not 

involve the suffering of badgers, then there appears little justification for proceeding 

with reintroductions that may simply create new situations of conflict. Badgers may 

act as a test case, suggesting that a wilder Britain is possible if we are able to 

engage respectfully and positively with those who seek to control badgers and 

develop workable solutions to the specific issues they face.3 

 

8.6: Recommendations for Future Work 

There are several ways that this research may be built upon. I have not considered 

other proposals for the development of the law that may be of benefit to nonhumans 

that face significant persecution such as badgers, for example the amendment of 

the Rome Statute of the International Criminal Court to include a crime of “ecocide.” 

The licensed killing of at least 140,000 badgers so far, with a similar number 

predicted to be killed before this policy ends, would surely be relevant to a crime that 

seeks to prosecute “unlawful or wanton acts committed with knowledge that there is 

a substantial likelihood of severe and either widespread or long-term damage to the 

environment being caused by those acts.”4 Further research could usefully explore 

 
2 The Guardian, Beavers to make ‘cautious’ return to England with legal protection (25th 
August 2021): https://www.theguardian.com/environment/2021/aug/25/beavers-to-make-
cautious-return-to-england-with-legal-protection 
3 Mary Colwell, Beak, Tooth and Claw: Living With Predators in Britain (2021, London: 
William Collins), 124 
4 Stop Ecocide International, Legal Definition of Ecocide Completed: 
https://www.stopecocide.earth/legal-definition 
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the potential for prosecution regarding the widespread killing of a badgers and 

impacts on other species. 

This research has discussed the specific example of the Eurasian badger within the 

context of England and Wales, where they are considered a native species and 

have many avid supporters. Bovine TB is a global problem, but it is only in the UK 

and Ireland that the causal link is drawn between badgers and cattle. To better 

comprehend the impacts of the findings brought out in this study, further research 

could consider other jurisdictions where the “problem” species that is in conflict with 

human interests is considered to be non-native or “invasive” and is more widely 

reviled, as with, for example, the possum in New Zealand. New Zealand offers an 

interesting comparison because the wildlife host is widely despised, both in popular 

and official discourses. 

Whilst this research has thoroughly considered one species, further research may 

be required to determine how these proposals would be applied in narrower or wider 

contexts. In relation to narrower contexts, this may, for example, concern an 

individual such as Geronimo the alpaca and his euthanasia to control the spread of 

bovine TB.5 There may also be consideration of outcomes in situations other than 

between badgers and cattle, for example if the conflict was between two protected 

species.  

Wider contexts may include consideration of whole ecosystems and the 

interrelationships between species and may invite consideration of holistic theories 

such as Earth Jurisprudence. Expansion of equitable self-ownership to other 

species would be beneficial in that it is no good merely protecting badgers, in that all 

species must be protected for a functioning ecosystem. One day we may need to 

extend equitable self-ownership and guardianship to other nonhumans such as 

Artificial Intelligences or similar that may be said to have interests that are capable 

of being protected. 

One further avenue for research may be to examine below-the-line comments on 

news articles relating to badger culling and bovine TB to provide another means of 

assessing public attitudes. Analysis of such comments as well as, for example, 

social media trends may help to determine the extent to which public interest does 

wax and wane. Research that solicits the views of farmers may provide insight into 

 
5 The Guardian, ‘Geronimo the alpaca is killed after four-year battle to save him fails’ {31st 
August 2021): https://www.theguardian.com/world/2021/aug/31/geronimo-alpaca-killed-four-
year-battle-save-him-fails 
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the extent to which the NFU is felt to be properly representative of the wants and 

needs of farmers themselves, because, although the NFU is supportive of badger 

culling, this may not be the view of individual farmers. 

 

8.7: Concluding Remarks 

For too long in Western jurisdictions, the interests of nonhumans have been 

overridden and subordinated, and it has become increasingly clear that nonhuman 

interests should be considered on their own strengths, with equivalent interests 

treated with the same respect regardless of species. One thing on which all sides 

can agree is that it will take time to achieve any significant change in the way we 

treat nonhumans, and it must therefore be accepted that this is a long-term 

endeavour and that in reaching a solution multiple approaches may be required. 

Changes that fall short of full personhood may still provide a forum for the dialogue 

that in the long term will make even more ambitious reform possible. 

To be effective, public support would be required for any such initiative, and there is 

a great degree of public support for wildlife and a level of loss of wildlife that will not 

be tolerated. However, although it is vital that people are encouraged to love the 

natural world, we must also be realistic about the effect that wildlife has on our hard-

working landscapes, and good policymaking must take both positions into account. 

Whilst nonhuman suffering caused by a range of human practices would not be 

immediately eradicated, equitable self-ownership would nonetheless be an 

important step forward. 

“They were a powerful people, and rich, and great builders. They 
built to last, for they thought their city would last for ever.” 

“But what has become of them all?” asked the Mole. 

“Who can tell?” said the Badger. “People come – they stay for a 
while, they flourish, they build – and they go. It is their way. But we 
remain. There were badgers here, I’ve been told, long before that 
same city ever came to be. And now there are badgers here again. 
We are an enduring lot, and we may move out for a time, but we 
wait, and are patient, and back we come. And so it will ever be.”  

Kenneth Grahame, The Wind in the Willows 
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Appendix One: Details of Badger Cull 

Figures 2013 to 20216 

 

 Controlled 

Shooting 

% Cage 

Trapping 

% Total 

2013 903 48.13 655 34.91 1876 

2014 313 50.89 302 49.11 615 

2015 743 50.65 724 49.35 1467 

2016 5667 52.06 5219 47.94 10886 

2017 11834 60.57 7703 39.43 19537 

2018 20905 63.48 12029 36.52 32934 

2019 24645 70.35 10389 29.65 35034 

2020 31838 77.86 9054 22.14 40892 

2021 29544 87.70 4143 12.30 33687 

Total 126392  50218  176928 

 

All cull figures are from DEFRA statistics: https://www.gov.uk/environment/bovine-

tuberculosis 

  

 
6 Badger Trust, ‘Badger Trust outraged as latest cull figures reveal record proportion killed by 
inhumane shooting’ (31st March 2022): https://www.badgertrust.org.uk/post/badger-trust-
outraged-as-latest-cull-figures-reveal-record-proportion-killed-by-inhumane-shooting 
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Appendix Two: Overall Interview Plan 

Questions: 

Organisations: 

Introductory: 

- How long have you been involved in this organisation/wildlife 

conservation/badger protection? 

- For badger groups, I may want to ask where their interest in specifically 

badgers stems from. For other more general groups, I could ask about their 

interest in wildlife generally. 

Research Question: What would be the characteristics and duties of a 

“guardian” providing a voice for wildlife, and what challenges may they face?  

The Role of that Particular Organisation: 

- How do you see your role and the role of your organisation in protecting 

animal welfare? 

o Are there any limitations to your role? How could your role be 

improved? 

- Do you feel your role has made or is making a difference? 

The Challenges: 

- What have you found to be the benefits or drawbacks of a more focused, 

single-issue campaign group, compared to larger organisations with more 

diverse aims [or vice versa if speaking to a larger organisation]? 

- What issues have you faced in terms of resources and funding?  

- How important is cooperation between different interest groups in protecting 

animal welfare? 

Additional for Government Bodies: 

- Should responsibility be further delegated from Government bodies to other 

bodies with more specialised knowledge and experience? 

o Should those bodies have stronger powers or a merely advisory 

capacity?  

- Are there tensions within Government departments – for example, Defra 

must protect the interests of both ‘Environment’ and ‘Rural Affairs’, which 

may at times be in conflict? 
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o What difficulties exist in finding a balance between these conflicting 

interests? 

Additional, if Time Allows – Campaigning for Animal Welfare: 

- How important is social media in spreading the message of your organisation 

and animal welfare issues generally? 

o Are there both positives and negatives to its use? 

- How important are education and changing public perceptions in protecting 

animal welfare? 

o Are people automatically resistant to a confrontational approach, and 

does this mean creative approaches to campaigning are required? 

Research Question: How effective is our legal system in resolving conflicts 

between human interests and wildlife, in the context of the badger cull? 

Effectiveness of the Law: 

- How confident are you in the ability of the law to protect animal welfare? 

- Is regulation effective, or does it create confusion about what is and is not 

legal? Does it weaken the effectiveness of existing protections? 

- Is enforcement/sentencing effective? Would harsher/longer sentences be 

more of a deterrent, or is a different approach required? What would that 

approach be? 

Judicial Review Challenges: 

- How aware are you of the legal challenges that have been brought against 

the Government’s badger culling policy? 

o Do you regard this as a tactic worth pursuing? 

o How else might policy makers be held accountable, and who should 

be responsible for doing so? 

Additional for Groups with more Legal Knowledge: 

- How well do judges understand and deal with the issues in animal welfare 

cases? 

o Has this improved over time? 

o What could be done to improve judicial understanding? 

- To what extent should judges be able to creatively interpret the law to protect 

animal welfare? 

- How do animal law cases differ from cases with human clients? 
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o What particular issues and hurdles have you faced regarding animal 

law cases? 

o Where do animal law cases usually come from?  

- What do you regard as the best approach to developing and improving the 

law regarding animal welfare? 

o Is development hampered by the need to wait for significant cases to 

come along to establish new precedents? 

Research Question: Are such conflicts affected by the property status of 

nonhumans, and can property rules be developed to the advantage of 

nonhumans? 

Conflicts Between Humans and Wildlife: 

- Culling is just one threat to the badger population. What other threats does 

our wildlife face, and to what extent are these threats caused, directly and 

indirectly, by humans? 

o In conflicts between humans and wildlife, do you feel that humans 

take a fair share of the responsibility for creating the circumstances 

that have led to the conflict? 

Animal Rights: 

- What do you understand by the term ‘animal rights’? 

o Do you regard it as distinct from ‘animal welfare’? 

- Where humans have responsibility for animals, they are generally classed as 

‘property’. Do you think this affects how we treat them, and if so how? 

 

Individuals: 

Introductory: 

- How long have you been involved in animal welfare/wildlife 

conservation/adapt as necessary? 

Research Question: What would be the characteristics and duties of a 

“guardian” providing a voice for wildlife, and what challenges may they face?  

The Role of the Individual: 

- How do you see your role in protecting animal welfare? 

o Are there any limitations to your role? How could your role be 

improved? 
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o Do you feel your role has made or is making a difference? 

- Does your own personal view of your role differ from others in your 

profession?  

- How important is cooperation between different individuals and groups in 

protecting animal welfare? 

Additional for Individuals Involved in Government: 

- Should responsibility be further delegated from Government bodies to other 

bodies with more specialised knowledge and experience? 

o Should those bodies have stronger powers or a merely advisory 

capacity? 

- Are there tensions within Government departments – for example, Defra 

must protect the interests of both ‘Environment’ and ‘Rural Affairs’, which 

may at times be in conflict? 

o What difficulties exist in finding a balance between these conflicting 

interests? 

Additional, particularly with regard to campaigners but potentially other also other 

individuals if time allows – Public Perceptions: 

- How important is social media in spreading the message of animal welfare 

issues generally? 

o Are there both positives and negatives to its use? 

o Are people automatically resistant to a confrontational approach, and 

does this mean creative approaches to campaigning are required? 

- How involved should presenters of wildlife programmes be in campaigning?  

o Is it a personal choice, or is there a moral duty to use that platform? 

Research Question: How effective is our legal system in resolving conflicts 

between human interests and wildlife, in the context of the badger cull? 

Effectiveness of the Law: 

- How confident are you in the ability of the law to protect animal welfare? 

- Is regulation effective, or does it create confusion about what is and is not 

legal? Does it weaken the effectiveness of existing protections? 

- Is enforcement/sentencing effective? Would harsher/longer sentences be 

more of a deterrent, or is a different approach required? What would that 

approach be? 

Judicial Review Challenges: 
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- How aware are you of the legal challenges that have been brought against 

the Government’s badger culling policy? 

o Do you regard this as a tactic worth pursuing? 

o How else might policy makers be held accountable, and who should 

be responsible for doing so? 

o [For academics] What influence can, or should, academia have on 

Government policy making and the protection of animal welfare? 

o [For scientists] What influence can, or should, scientific research 

have on Government policy making and the protection of animal 

welfare? 

o [For politicians] Do Government departments/policy makers 

experience a lot of pressure from the public or from specific interest 

groups to deliver certain outcomes, and gas this changed in recent 

years? 

Additional for Individuals with more Legal Knowledge: 

- How well do judges understand and deal with the issues in animal welfare 

cases? 

o Has this improved over time? 

o What could be done to improve judicial understanding? 

- To what extent should judges be able to creatively interpret the law to protect 

animal welfare? 

- How do animal law cases differ from cases with human clients? 

o What particular issues and hurdles have you faced regarding animal 

law cases? 

o Where do animal law cases usually come from?  

- What do you regard as the best approach to developing and improving the 

law regarding animal welfare? 

o Is development hampered by the need to wait for significant cases to 

come along to establish new precedents? 

Research Question: Are such conflicts affected by the property status of 

nonhumans, and can property rules be developed to the advantage of 

nonhumans? 

Conflicts Between Humans and Wildlife: 
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- Culling is just one threat to the badger population. What other threats does 

our wildlife face, and to what extent are these threats caused, directly and 

indirectly, by humans? 

o In conflicts between humans and wildlife, do you feel that humans 

take a fair share of the responsibility for creating the circumstances 

that have led to the conflict? 

Animal Rights: 

- What do you understand by the term ‘animal rights’? 

o Do you regard it as distinct from ‘animal welfare’? 

- Where humans have responsibility for animals, they are generally classed as 

‘property’. Do you think this affects how we treat them, and if so how? 

Additional for Those with More Awareness of Legal Personhood Debates: 

- Would animals benefit from being formally recognised as ‘legal persons’ 

instead of ‘things’? 

o To what extent do animals already have legal rights under current 

legislation? 

- Do you think our treatment of other species is affected by their status as 

‘property’? If so, how? 

- Is there an existing framework that could be applied by analogy to animals 

that would give them a status above ‘property’? What would be the benefits 

and drawbacks of this? 
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Appendix Three: Information Sheet 

and Consent Form 

 

 

Introduction  

My name is Chris Sangster and I am a Doctoral Candidate at Northumbria University. I 

would like to invite you to take part in a research study. Before you decide, I would like you 

to understand what I am researching and what your participation would involve. This 

document sets out the background to the study as a whole and provides detailed 

information about the study. 

Please read through this information sheet and if you have any queries, please do not 

hesitate to contact me or my Principal Supervisor. If you are willing to participate in the 

study, please complete the section at the bottom of the document. 

 

Purpose of the study 

The purpose of this study is to investigate opinions on the cull and human management of 

wildlife more generally, and to align theoretical perspectives on animal rights with the 

practical realities of human interactions with animals. 

The research focuses on conflicts between interests of humans and wildlife to determine 

the best method of ensuring a fair resolution for all morally relevant affected parties, 

focusing on the badger cull in England as a particularly relevant case study.  

 

Why have you been invited to participate? 

I am inviting those with an interest in the badger cull and wildlife conservation more 

generally to participate in interviews and provide their particular perspectives on the issues 

raised by this research. As an individual or as a member of a relevant organization you have 
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had significant experience of the issues relevant to this study. Your opinions will be valuable 

and as such you are invited to discuss those opinions. 

The information collected will be used in conjunction with the research I have conducted so 

far. I have begun analysis of the numerous cases for judicial review of cull-related decisions 

brought by parties such as the Badger Trust, which will continue alongside the interviews. 

 

What will happen if you decide to participate? 

If you decide to participate, I will then arrange with you for the interview to be carried out 

by telephone. It should last no longer than one hour.  

Interviews will be audio recorded using my phone, which is protected by a password, and 

then transcribed into written documents. Confidentiality and storage of data are discussed 

below.  

Participation in this research means that you provide me with permission to use the data I 

collect in the research project and any subsequent publications. 

Your responses will be combined with those of other participants. Information about 

individuals and any personal data will not be used in any published reports. 

 

Expenses and Payments  

You will not receive any expenses or payments for your participation in this study, however 

I am grateful for your participation. The process of reflecting on your experiences may 

prompt new perspectives and ideas which may be beneficial in the future. If you do not 

receive a direct benefit from your participation in this study, others may ultimately benefit 

from the knowledge obtained. 

 

What will happen if you no longer want to continue with the study?  

It is up to you to decide if you wish to participate in the research. You are free to withdraw 

from the study at any time prior to and during the interview and you will not be asked any 

questions as to why you no longer wish to take part. 
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Risk/Benefits 

I do not envisage any risk to you in participating in this study, however I do realise that this 

is a potentially emotive subject, and you may hold very strong opinions regarding the 

subject of the research. If you do feel distress, you are under no obligation to continue with 

the interview and contact details for appropriate support services can be provided. 

 

Confidentiality 

The focus groups and interviews will be audio recorded on my phone but all information 

gathered will be anonymised so it will not be possible to determine the identity of 

individuals who have taken part in the group.  

Where interviews are carried out with individuals, even if steps are taken to avoid using 

names there is a risk that individuals may be identifiable from the context of the research 

questions and responses. I will therefore ask for your consent to this risk and will not 

publish anything that you wish to remain confidential. 

The records of this study will be kept confidential to the extent of the General Data 

Protection Regulation (GDPR) and the Data Protection Act 2018. In any reports on this 

study, I will not include any information that will make it possible to identify any individual 

or group (for example, participants will be given a letter – Participant A - so as not to be 

identifiable).   

 

How and where will the data be stored? 

An audio recording of the focus group or interview will be retained on my University 

computer which is protected by a password. The recording will then be transcribed by me 

as soon as possible and the original recording will be deleted from my phone. 

Copies of the transcripts will be retained on my University computer and on my personal 

computer, which is also password protected. No hard copies of the transcripts will be kept. 

 

What will happen to the results of this study?  
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The information gathered from the interviews and focus groups will be analysed and the 

findings will be used in academic articles and conference papers produced as I work 

towards completing my thesis, which will also incorporate this information. 

 

Who is organising and funding the research?  

The research is being funded by Northumbria University. No external organisations or 

funders are involved.  

 

Who has reviewed the study?  

The research proposal has been reviewed and approved in accordance with the ethics 

procedures of Northumbria University. 

 

What is the legal basis for processing personal data? 

GDPR requires researchers to be transparent about the legal basis for undertaking research 

which will collect and process personal data. Generally the legal basis is Article 6(1) (e): 

“processing is necessary for the performance of a task carried out in the public interest”. As 

this research may involve some ‘sensitive’ personal data, such as political opinions, there is 

a further legal basis provided by Article 9 (2)(j): “processing is necessary for scientific and 

historical research purposes”.  

 

What are my rights as a participant in this study? 

Under GDPR, an individual has a number of rights, including: 

A right of access to a copy of the information comprised in your personal data (to do so 

individuals should submit a Subject Access Request); 

A right in certain circumstances to have inaccurate personal data rectified; and  

A right to object to decisions being taken by automated means.  
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If you are dissatisfied with the University’s processing of personal data, you have the right 

to complain to the Information Commissioner’s Office. For more information see the ICO 

website. 

 

Next Steps 

If you would like to participate, please respond to me at the email address below. I will then 

contact you to make further arrangements. 

 

Further information and Contact Details  

If you would like any further information regarding this study, please contact me or my 

Principal Supervisor:  

Chris Sangster 

Email:  

Principal Supervisor 

Email:  

 

The research proposal has been reviewed and approved in accordance with the ethics 

procedures of Northumbria University 

This study complies with the General Data Protection Regulations (GDPR). 

Please complete the section below: 

 I have read and understood the leaflet ‘Information about Research’ and I have had an 
opportunity to contact the researcher and his supervisor if I require any further information 
regarding the study. 
 

 I understand that participation is voluntary, and I can withdraw at any time before and 
during the interview without giving reasons. 

 

 I understand that taking part in the study will involve my statements being audio recorded 
on the researcher’s phone, and I consent to the researcher using my anonymised views 
in research publication(s).  

 
 I understand that any of my personal details, such as my name, will not be revealed to 

anyone outside of the researcher and his supervisors. 
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 I have been given adequate time to consider my decision. 
 

 I agree to participate in this study.  
 

I agree to the University of Northumbria at Newcastle recording and processing this 
information about me. I understand that this information will be used only for the purposes 
set out in this information sheet supplied to me, and my consent is conditional upon the 
university complying with its duties obligations under the Data Protection Act 2018.  
 

Name of Participant: 

_____________________________________________________________ 

 

Signed: 

_______________________________________________________________________ 

 

Date: 

_________________________________________________________________________ 
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Appendix Four: Mind Maps of 

Themes, Sub-Themes, and Codes 

Effectiveness of the Legal System 
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Giving a Voice to Nonhuman Animals 
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Property Status of Nonhuman Animals 

 

 


