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ABSTRACT

VENUE RESOLUTION AND FORUM NON CONVENIENS:
FOUR MODELS OF JURISDICTIONAL PROPRIETY by
Professor Alan Reed

Venue resolution is of fundamental importance ie @irena of international
commercial litigation. A panoply of factors aregaged when a cross-border tort
occurs or transnational contract is breached. &ys$p litigants are presented
with a disputed ‘border skirmish’ on appropriate¢ightional battleground.
Dilemmatic choices apply to identification of whiatountry to commence
proceedings across respective fora. It is subthithat in this context an
important role fofforum non convenienseeds to be fashioned, and the doctrine
may operate as a species of alternative disputdutemn. The discretionary and
flexible nature offorum non conveniengnay operate to temper exorbitant
jurisdiction principle prevalent in Anglo-Americdaw. The putative search for a
true seat and natural forum for venue resolutioommtes systemic natural
justice.

There is necessarily a residual place fimum non conveniensgs a fail-safe
device, where actions are egregiously brought agaitnome defendant simply to
vex and harass her-actions where it is unduly imeonrent to allow them to
proceed in the seised forum. The syntax of thpeserogatory model oforum
non conveniengrguably heralds a need to return to the old almiisgrocess
standard-bearer as the apposite reformulated THstre is a need to refocus the
forum non conveniens inquiry to more closely appadp the original intent and
social conscience of the doctrine. The doctrineoissequently deconstructed in
light of paradigms presented by four models: Emgtimditional law principles;
Brussels | Regulation andactor sequitur forum rei adoption of
communitarianism/harmonisation and the lack of eevi U.S. ideology post-
Bhopal and the template presented by recent Austradiforms. It is propounded
that the discriminatory nature of the federal staddadopted iRRiper Aircraft has
capriciously insulated behemoth U.S. multinationaésn liability for conduct
abroad. Machiavellian games have been played stétlliking horse arguments of
international comity and anti-chauvinism.

Key precedential authorities in respective fora em@qued, notablyConnelly,
Owusu, Piper, Voth and LubbePublic and private evaluative orderings are
examined as part of the presentation and consagliempact of a gallimaufry of
exogenetic influences: (i) applicable law and ietlal coherence; (iiFiscus
conveniensand court delays; (iii) evidential and proceduisdues and (iv).
Minimum standards of justice abroad. It is ideatfthat a reformulation is
required to enhance consideration of applicablegawlic policy implications as
part of sybaritic intellectual coherence of subBt@nlaw. The article presents an
innovative evaluation of the new European framewfwk choice of law in
contract and tort presented by recent adoptiom®fRome | and Il Regulations.
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They are deconstructed, however, in terms of cdivigcwith public interest and
progenitor of harm precepts relevant to venue wtigol andde novaillustrations
are adduced. The conclusions suggest a transneagjoh away from a most
significant forum approach towards a via media pecive expressing a clear
inappropriate forum threshold reflecting the vebérantiquity and sophistication
of the doctrine.
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1. INTRODUCTION

“A brisk preliminary skirmish on jurisdiction mayel allow each
side to gauge the strength of the other’s casdl@dtomach each
has for the fight. After the issue has been dekitlee case may
well settle and, if it does, settle on better infed terms than
would otherwise have been the case. If this igts®doctrine of
forum non conveniens also justifies itself as a species of
alternative dispute resolutioh”

Forum non conveniens an important doctrine that allows the court a
discretion to decline jurisdiction in cases conaddb an alternative legal system
that presents a more ‘natural’ forum for venue kdgmn.2 The discretionary
nature of the articulated theory allows presungptitioice, where applicable, to
resolution of a forumi. It is impossible to overstate the significance tioé
formulation in terms of international commerciatigation, and the impact
effected on dispute resolutiénlt has been cogently stated that, “the battler ove
where the litigation occurs is typically the hartdesight and most important issue
in a transnational casé."The parties are litigating in order to determivigere to
litigate® In such terms the debate is not focused on estatént of jurisdiction,
but rather whether it should be exercised and veneahforeign court represents,

“a more appropriate and convenient forum for adjating the controversy.” In

ADRIAN BRIGGS, THE CONFLICT OF LAWS 95 (2002).

2 See generally J. Stanton-Hill, “Towards Globah@enience, Fairness, and Judicial Economy:
An Argument in Support of Conditional Forum Non @eniens Dismissals Before
Determining Jurisdiction in United States Federastiirt Courts” (2008) 41Vanderbilt
Journal of Transnational Law177; and Michael McParland, “Forum Non Convenienthe
U.S: Are the Courtroom Doors Finally Shut?” (2008lrnal of Personal Injury Law 58.

3 See generally, Laurel E Miller, “Forum Non Conigss and State Control of Foreign Plaintiff
Access to U.S. Courts in International Tort Actd11991) 58 University of Chicago Law
Review 1369; Ronald A Brand, “Comparative Forum NGobnveniens and the Hague
Convention on Jurisdiction and Judgments” (2002)T8Xas International Law Journal 467;
Freidrich K. Juenger, “Forum Shopping, Domestic &mdrnational” (1989) 63 Tulane Law
Review 553; and Joel H. Samuels, “When is an Atteve Forum Available? Rethinking the
Forum Non Conveniens Analysis (2010) 85 Indiana Uawrnal 1059.

4 As Park has stated in evocative language, “@iiion may take place before courts of
guestionable independence, with procedural trathtiadically different from those to which
the litigant is accustomed. Proceedings may unfatl in a variant of the language of
Shakespeare, but in the tongues of Moliere, CeeganDemosthenes or Mohammed”;
WILLIAM W. PARK, INTERNATIONAL FORUM SELECTION 8-9(1995).

5 David W. Robertson and Paula K. Speck, “AccesSttie Courts in Transnational Personal
Injury Cases: Forum Non Conveniens and Antisuitriofions” (1990) 68 Texas Law Review
937, at 938.

RICHARD FENTIMAN, INTERNATIONAL COMMERCIAL LITIGATION, 486 (2010).
Sinochem Int’l Co. v Malaysia Int’l Shipping Cord27 S. Ct. 1184, 1188 (2007).
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this regard there are particularistic attractions the suit being brought by a
plaintiff in the U.S. within their adventitious lalgframework, “As a moth is
drawn to the light, so is a litigant drawn to theited States® Although litigants

may have quite natural proclivities for suit theréie likely outcome, specifically
if they are foreign plaintiffs bringing suit againg U.S. multinational, is
disappointmeni. An unfortunate situation prevails, highlightedaighout this

article, that behemoth U.S. corporations enjoy uiadple benefit in the

litigational battleground presented by a federahdard jurisprudential bulwark:

“Corporations have the dual advantage of profitifgpm their
investments in areas where local citizens areyliteebe effectively
excluded from the host country’'s legal and polit&gstems, while
also remaining insulated from actions in home cguecdurts.0

At a practical and theoretical levielum non convenierdoctrine is often
supererogatory in international commercial dispite The discretionary nature
of doctrinal principles adduced plays a vital rale tempering aspects of
exorbitant jurisdictional principles that apply Anglo-American extant lawi?

The template provided allows for a sophisticate@lwstion of ‘appropriate’

8  See Smith Kline & French Labs. Ltd. V Bloch [1983W.L.R. 730, at 733-4 per Lord
Denning; and see generally, Weintraub, “Internatidiitigation and Forum Non Conveniens”
(1994) 29 Texas International Law Journal 321.

9  See Erin Foley Smith, “Right to Remedies andltit®nvenience of Forum Non Conveniens:
Opening U.S. Courts to Victims of Corporate Humagh®s Abuses” (2010) 44 Columbia
Journal of Law and Social Problems 145; Finity Ehndgan, “Forum Non Conveniens: Whose
Convenience and Justice?” (2008) 86 Texas LaweRedi079; and Emil Petrossian, “In
Pursuit of the Perfect Forum: Transnational Foruhogping in the United States and
England” (2007) 40 Loyola of Los Angeles Law Revig2b7.

10 Foley Smith,supran. 9, at 159; and see further, Malcolm J Rogg@wards Transnational
Corporate Accountability in the Global Economy: (dmaging the Doctrine of Forum Non
Conveniens in In Re: Union Carbide, Alfaro, Seqaihand Aguinda” (2001) 36 Texas
International Law Journal 299.

11 See, generally, Michael M Karayanni, “The MyttdaReality of a Controversy: Public Factors
and the Forum Non Conveniens Doctrine” (2000) 2kddbisin International Law Journal
327, at 333 who asserts: “ [I[Jn common law coustrighere it was accepted that jurisdiction
could be dependent on connections that were noayalvef a meaningful nature, a need
emerged within jurisdictional thoughts to introdua second stage into the jurisdictional
inquiry. The second stage was supposed to guarathke existence of a meaningful
connection with the case and thereby make adjtidican the local forum more reasonable”;
and, see, generally, Lonny Sheinkopf Hoffman andhK& Rowley, “Forum Non Conveniens
in Federal Statutory Cases” (200) 49 Emory L.J.711&hd Ellen L. Hayes, “Forum Non
Conveniens in England, Australia and Japan. ThecAtion of Jurisdiction in Transnational
Litigation” (1992) 26 U. Brit. Colum. L. Rev. 41.

12 see, generally, Jeffrey E Baldwin, “Internatioralman Rights Plaintiffs and the Doctrine of
Forum Non Conveniens” (2007) 40 Cornell Internagioriaw Journal 749; and, Christopher
A. Whytock, “The Evolving Forum Shopping System0{2) 96 Cornell Law Review 481.
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jurisdiction beyond the blunt instrument of adjwdary connection to a forum.
The appraisal conducted within the balanced equaiapproached by trial courts
in a neutral and objective fashion, and dismisgaswots via this mechanism,
where litigation is brought simply to ‘vex or hasaa dyspeptic party provides an
important tactical weapon against pejorative reseforum shopping and
regrettable venue engagemé&ht.There is a systemic promotion of procedural
justice in this regard with the putative searchthe ‘natural’ venue to resolve a
contract or tort dispute. An efficiency may ari;n terms of outcome
determination as resolution of the venue often @t@sa compromise settlement
or negotiations, avoiding trials and lengthy eregagnt centred around
contestation of the substantive metits.

Forum non conveniensnay promote efficiency, reduced cost and promote
convenience, as adduced, by avoiding trial proeedmd by identification of the
‘best’ place to litigate in terms of adjectival éence and focal epicentre of the
disputel®> The presumption is that the most appropriatenfosiandardisation
enhances fairness and efficiency by localisatiothefdispute within the purview
of the natural forum. It is often the ultimatdaddtion introspection as the party
who loses the venue battle retreats and foreckosagoid the risk of litigation in
an unwelcome alternative foru¥h. The discretionary element purveyed within the

framework allows for resolution of hard cases inoatemporary and nuanced

13 See Robertson, “Conflict of Laws and Forum Nom@miens Determinations in Maritime
Personal Injury and Death Cases in United Statest€pin New Directions in Maritime Law
51 at 51-2 (Sharpe and Spicer eds. 1985). Rolmesttes: “Just as plaintiffs and their
lawyers seek the best forum and the best law gy suit in the United States and seeking
recovery under American law, so do defendants heil lawyers seek the best forum and the
best law by resisting American jurisdiction and #pplication of American law, by seeking
dismissal of the United States action on the bakihe discretionary doctrine of forum non
conveniens, and occasionally by moving a tribundside the United States to enjoin plaintiff
from litigating in the chosen forum”; ibid., at 5and see, also, Albright, “In Personam
Jurisdiction: A Confused and Inappropriate Subkgifor Forum Non Conveniens” (1992) 71
Tex. L. Rev. 351; Reynolds, “The Proper Forum foiSait: Transnational Forum Non
Conveniens and Counter-Suit Injunctions in the Faldeourts “ (1992) 70 Tex. L. Rev. 1663;
and Duval-Major, “One-Way Ticket Home: The Feddbalctrine of Forum Non Conveniens
and the International Plaintiffs (1992) 77 CorneR. 650.

14 Fentiman,supra n. 6., at 480-484; and, see, generally, SYMEON SYMEONIDES,
AMERICAN PRIVATE INTERNATIONAL LAW (2008); GARY B.BORN AND PETER
B. RUTLEDGE, INTERNATIONAL CIVIL LITIGATION IN UNITED STATES COURTS
(2007); and JONATHAN HILL AND ADELINE CHONG, INTERNTIONAL
COMMERCIAL DISPUTES, (Hart Publishing™4edn.), (2010).

15 Fentimansupra.n.6., at 482-484.

16 |bid., and see, generally, C.M.V. CLARKSON AND JONATHAMLL, THE CONFLICT
OF LAWS, (Oxford Press, ™ edn), (2011); and DAVID McCLEAN AND KISCH
BEEVERS, THE CONFLICT OF LAWS, (Sweet and Maxwéll,edn.), (2009).
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fashion, and this prompted Lord Goff to assert thaim non convenienscan be
regarded as one of the most civilised of legalgiples.”™” Others, of course, are
more hostile and vituperative in their treatmenthef analysis$8

This article seeks to deconstruct four alternatimedels of venue
resolution and the synergous relationship wiitrum non conveniensAnglo-
American traditional common law principles are ekad in the context of
Spiliada Maritimé® and the federal standard articulated Gulf Oil2%Piper
Aircraft21 which both set out a two-prong test for amenabditermination. The
search is for the most appropriate forum with cldiacretion vested in the trial
judge to reflect upon a gallimaufry of exogenetiactors in evaluation of the
availability of another ‘amenable’ forum, most siie in terms of convenience
and the ends of justi@d. In addressing the range of impacted public aindfe
interest concerns it is suggested that a rebalaoeeeded in terms of the
intellectual coherence of substantive approach.bli®ypolicy interests of the
potentially engaged fora need to be promoted mgeasf the sybaritic relationship
that should exist with applicable choice of law cems?3 Choice of law should
be subject to enhanced consideration as pareof¢hue resolution equation, and
in this regard parallels are drawn to the nature‘ioferests’ within U.S.

governmental interest analysis technigifemyd new Europeanisation of choice of

17 Airbus Indus. G.I.E. v Pat¢1999] 1 A.C 119, 141 (H.L. 1998) (appeal takesnirEng.).

18 See, generally, Hal S. Scott, “What to do aboorelgn Discriminatory Forum Non
Conveniens Legislation” (2009) 49 Harvard ILJ 9Bdalennifer L. Woulfe, “Where Forum
Non Conveniens and Pre-emptive Jurisdiction Callisie Analytical Look at Latin-American
Pre-emptive Jurisdiction Laws in the United StatgX)10) 30 Saint Louis University Public
Law Review 171. See Stewart. “Forum Non Conveniégn®octrine In Search of a Role”
(1986) 74 Cal. L. Rev. 1259, at 1262-4 (arguing tha policies addressed ligrum non
conveniensare best considered in the jurisdictional contextd there is no valid continuing
role for forum non conveniens, only a repetitivepn

19 gpiliada Maritime Corporation v Cansulex, Ltd9§T7] A.C. 460.

20 Gulf Oil Corp. v Gilbert, 330 U.S. 501 (1947).

21 Piper Aircraft v Reyno, 454 U.S. 235 (1981).

22 See, generally, Karayansijpra n. 11.

23 See, generally, Spencer, “Jurisdiction to Adjatic A Revised Analysis” (2006) 73
University of Chicago L.R. 617; Litman, “Consideoats Of Choice of Law in the Doctrine of
Forum Non Conveniens” (1986) 74 California L.R. 58Brnagansupran. 9; and, Anthony
Gray, “Forum Non Conveniens in Australia: A Compizmea Analysis” (2009) 38 Common
Law World Review 207.

24 Spencersupran. 23, at 659 asserts: “For a state to be abRidiate, through its laws, the
substantive outcome of a suit suggests that the bts an interest in the matter sufficient to
permit its laws to govern rather than those of heotstate. On what basis then can a
jurisdictional doctrine dictate that this same estat not empowered to adjudicate the very
dispute to which its law applies?” and see, alsdrigk Briggs, “In Praise and Defence of
Renvoi” (1998) 47 International and ComparativevLQuarterly 877, at 878 contending:
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law in the Rome | and Il Regulatiofs. A new way forward is adduced to
beneficially promulgate overlapping critique of vaie international law
principles.

Anglo-American traditional principles on most apprate forum are
contrasted with the deontological bright-line maetbac tests applied to
jurisdiction and venue resolution for civil andnomercial matters throughout
European Contracting States in the Brussels | Réigal?6 What is presented is
an internal regulatory framework that is anath@émd#lexible and discretionary
forum non conveniensbut adopts certainty, party expectations and dfixe
presumptions as a mandate for convenience andoéas@ositior?” The lack of
flexibility has produced, on occasion, certain omtes which could have been

legitimately avoided by means of a more nuanced appropriate response

“even today we still look at choice of law and anigdiction as if each was self-contained and
neither was coloured by the other, ‘choice of lag] fa stepping stone to determining
jurisdiction, not the other way aroundbjd., at 883.

25  See Clay H. Kaminsky, “The Rome |l RegulationCAmparative Perspective on Federalizing
Choice of Law” (2010) 85 Tulane Law Review 55; Mhd@pman, “The Rome Il Regulation
and a European Law Enforcement Area: Harmony anstddd in the Assessment of
Damages” (2010) Journal of Personal Injury LawS$meon C. Symeonides, Rome Il and
Tort Conflicts: A Missed Opportunity” (2008) 56 Amiean Journal of Comparative Law 177;
Trevor C. Hartley, “Choice of Law for Non-Contraat Liability: Selected Problems Under
the Rome Il Regulation” (2008) International andn@parative Law Quarterly; Alan Reed,
“The Rome | Regulation and Reapprochement of Argteerican Choice of Law in Contract:
A Heralded Triumph of Pragmatism Over Theory” (2P23 Florida Journal of International
Law 357; and ANDREW DICKINSON, THE ROME Il REGULADN: THE LAW
APPLICABLE TO NON-CONTRACTUAL OBLGATIONS, (Oxford wWiversity Press),
(2008).

26 See European Convention on Jurisdiction and Eaefoent of Judgments in Civil and
Commercial Matters, Brussels, Sept. 27, 1968, 1968 ((27) 1, updated Jan. 26, 1998
(consolidated and updated version of the 1968 Quime and the Protocol of 1971,
following the 1996 Accession of the Republic of &ig the Republic of Finland and the
Kingdom of Sweden) [hereinafter Brussels Conveitio®n May 1, 1999, the Treaty of
Amsterdam amending the Treaty on European Unian,Ttieaties Establishing the European
Communities and Certain Related Acts became effedtr the European Union Member
States, and competence for co-ordination of intemlas on jurisdiction and recognition of
judgments now lies with the Community institutiong.reaty of Amsterdam amending the
Treaty on European Union, the Treaties establistiiegEuropean Communities and certain
related Acts, Oct. 2, 1997, 1997 O.J. (C340) 1dimafter Treaty of Amsterdam]. A further
step in the promulgation of the European schematicplate was the substitution of the
Brussels Convention by the Brussels | Regulatidnichvbecame effective on 1 March 2002;
Regulation (E.C.) No. 44/2001, OJ 2001 L.12/1. ,Smmerally, Clarkson and Hilsupran.
16., at 59-102.

27 The wide ‘appropriate forum’ discretion does apply to the Brussels | Regulation. It was
anathema to all but two of the Contracting Statles United Kingdom and Ireland: ‘the idea
that a national court has discretion in the exer@$ jurisdiction either territorially or as
regards the subject-matter of a dispute does nutrgly exist in Continental legal systems’;
see the Schlosser Report (1979) OJ C59/71, at 97.
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addressing concerns of genuine connectivity ofranfoto a disputé® The fourth
element that is extirpated in this particular na#ite is the distinctive approach
laid down by the High Court of Australia Moth2° This arguably presents an
encomium solution to international commercialhtiion, by presenting an abuse
of process standardisation whereby proceedingsoniil be stayed in thiex fori
on a clearly inappropriate forum standardisagon.

The discussions that follow are set out in a discesd bespoke fashion.
In section 2 there is consideration of the Engismmon law developments in
forum non convenienthat led to extant law set out by the House of koird
Spiliada3! This position is directly contrasted in sectiornthat focuses on the
Brussels | Regulation and the rigidity presentgdthie general rule oéctor
sequitur forum ref2 and compartmentalised civil procedure harmonisatio
provisions. The rejection dbrum non conveniens the significant Court of

Justice decision i©wusu v Jacks@his evaluated, and a number of potentially

28 See Owusu v Jackson and others (Case — 281/0a3][2 W.L.R. 942; [2005] Q.B. 801, ECJ
Erich Gasser GmhH v MISAT Srl. (Case C — 116/02)0F] Q.B.1; and Turner v Grovit
(Case C — 159/02) [2005] 1 A.C. 101.

29 (1990) 171 CLR 538. The majority judgment wast tof Mason C.J., Deane, Dawson and
Gaudron JJ. See, generally, Anthony Gray, “Forumn NConveniens in Australia: A
Comparative Analysis” (2009) 38 Common Law Worldvieey 207.

30 See Richard Garnett, “Stay of Proceedings in raliat A Clearly Inappropriate Test” (1999)
23 Melbourne University Law Review 30; Reid Mortens “Duty Free Forum Shopping:
Disputing Venue in the Pacific” (2001) 32 Victoridniversity of Wellington Law Review
673; MARY KEYES, JURISDICTION IN INTERNATIONAL LITGATION (Federation
Press: Sydney, 2005); and Peter Prince, “BhopaligBinville and Tedi: Why Australia’s
Forum Non Conveniens Approach is Better” (1998)ldtérnational and Comparative Law
Quarterly 573.

31 gpiliada Maritime Corporation v Cansulex, Ltd9g] A.C. 460.

32 The general rule adctor sequitur forum redraws its rationale from the presupposition that
the defendant, as the party being pursued by thienaht, should be able to fight on ‘home
ground’ where she can most easily conduct her defesee Lando, “The Task of the Court of
Justice and the System of the Brussels ConventionCourt of Justice of the European
Communities (ed.), CIVIL JURISDICTION AND JUDGMENTISI EUROPE (Butterworths,
1992) at 26-27. See, generally, PETER STONE, THENELICT OF LAWS 129 (I.H.
Dennis et al eds., 1995): “[T]he rationale for thieference for defendants over plaintiffs, a
preference which has deep historical roots, gogsrikmere convenience in the conduct of
litigation. Rather, it is linked with such generales as that which places on the plaintiff the
burden of proving his claim, and reflects a primakdegal assumption that complaints are
presumptively unjustified, and that it is bettethare the truth cannot be ascertained with
reasonable certainty, that the Courts should neniene; that failure to rectify injustice is
more tolerable than positive action imposing in the present context, this gives rise to a
general rule that the plaintiff must establish ¢tese to the satisfaction of the court in whose
goodwill towards him the defendant would presumddalye most confidence.”

33 Owususupran. 28.
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harmful consequences for U.S. corporations andvidigials trading in Europe are
identified in terms of potentially inappropriatenue resolutiors#

The article shifts in section 4 to address the fa@dstandard adopted in
Piper Aircraf®> to forum non conveniensAn egregious position has been reached
whereby discriminatory treatment applies undulyigfaalien plaintiffs. The
consequences of this Dantean descent has been dolyuimsulate U.S.
multinationals from liability for harm abroad, towhere key decisions are taken
at home¥¢ There is a vital policy interest at stake in ratowing U.S.
multinationals to escape responsibility via Mackiban venue resolution
manipulation, “defendants who argue that it wouddibconvenient for them to
litigate in a court located only blocks away fromeit headquarters often
encounter sceptical reactions: It is, as Alice saidrioser and curiose?” As
Boyd has cogently stated, “[T]he doctrine appearsbé not a convenience
doctrine at all, but rather an outcome determimatichich could mask more
nefarious motives such as xenophobia, a desire rtieq@ multinational
corporations for injuries in foreign countries, fears of dealing with different
issues of foreign laws® The key decisions in terms of reverse forum shapp
are extirpated and then set in context of the issales deployed when arguments
are presented in terms of international comity amig-chauvinisn$?

Section 5 of the article moves the debate into gshbere of Anglo-
American balancing factors that trial courts eviuas guidance in venue

resolution®® A gallimaufry of ethereal and uncertain spedifiterest factors have

34 Seeinfra at p. XX.

35 Piper Aircraft v Reyno 454 U.S. 235 (1981).

36 See Samuebupran. 3; Foley-Smithsupran. 9; and Jernagasypran. 9.

37 See Lony v E.I. Dup Pont de Nemours & Co., 932d-605, 608 (4 Cir. 1991), noting that
Du Pont, which is headquartered in Wilmington, Delee, and is the largest employer in that
state seeks to move the action against it to @nfamore than 3,000 miles away; and see,
generally, Born and Rutledgsypran. 14.

38  See Kathryn Lee Boyd, “The Inconvenience of Visti Abolishing Forum Non Conveniens in
U.S. Human Rights Litigation, (1998) 39 Virginiautnal of International Law 41, 46.

39 Seeinfra at p. XX, See generally, John Fellas “Strategintarnational Litigation” (2008) 14
5 LJAJ. Intl. 8 Comp. L. 317, 231 (asserting thasia matter of basic common sense that a
plaintiff will aim to select the most favourablerfimn, forum shopping does not deserve
negative treatment.

40 See Karayannisupran. 11, Petrossiarsupran. 9; and see, generally, Elizabeth T. Lear,
“National Interests, Foreign Injuries and Federalum Non Conveniens” (2007) 41. U.C.
Davis L. Rev. 559; E.E. Daschbach, “Where There§ilh There’'s a Way: The Cause for a
Cure and Remedial Prescriptions for Forum Non Coieres as Applied in Latin American
Plaintiff's Actions against U.S. Multinationals” @27) 13. L. & Bus. Rev. Am. 11; and J.
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been employed in aad hog solipsistic, and intuitive fashion by trial judgas
empress of the process, consequently allowing endent to obtain a stay of
proceedings. The evaluation is broken down intor fdistinct influences: (i)
applicable law and intellectual coherence; figgus convenienand court delays;
(i) evidential and procedural issues; and (iv)nmmum standards of justice
abroad. An important restructuring is propoundedréfocus on connectivity
between venue selection and coalescence with apjgichoice of law as a public
interest factof! It is suggested that one should not be blinkdmed rule-
selectivity only considering the place where injugcurred, but address more
fundamentally a ‘progenitor of harm’ perspectivedessing evaluation of where
causally the harm-inducing conduct transpired emeints of contractual breach
were set in motiod? Connectivity needs to be addressed in terms of
identification of the ‘natural’ overall forum witrenhanced public interest
considerations of the impacted forum state. lettllal coherence requires
segregation of applicable law to facilitate apprajgr factorisation of relevant
social factors engagéd. This sophisticated joinder wittorum non conveniens
principles allows mutual engagement of ‘interestgylicies’ and depécageof
issues, and should facilitate coalescence of fmiblic interestg4

The new intellectual framework is examined in settb in light of the
new European landscape, and reformation in appédait and contract choice of
law issues provided by adoption of the Rome | driRehulations. The enquiry is
extended to embrace the wide-ranging factors thaeé fyuided in an unmediated
sense Anglo-American venue resolution. Detailedsteration is provided of
the disparate impact of impecuniosity and costoiacta potpourri of private
interest factors and influences of modern technoédgdevelopments to

presentation of physical evidence, the stalkingédip-service paid to ineffectual

Fawcett, “Trial in England or Abroad: The UnderlyirPolicy Considerations” (1989) 9
Oxford J. Legal Stud. 205.

41 See, generally, Jonathan Harris, “Choice of Lawart — Blending in with the Landscape of
the Conflict of Laws” (1998) 61 Modern Law Reviews;3Russell Weintraub, “An Approach
to Choice of Law that Focuses on Consequences’3(198 Alberta Law Review 701; Adrian
Briggs, “In Praise and Defence of Renvoi” (1998) hfernational and Comparative Law
Quarterly 877; and Lonny Hoffmann and Keith Rowlsypran. 11.

42 gee, generally, Jernagaapran. 9; and Graysupran. 29.

43 See, generally, Harry Litmasypran. 23.

44 See, generally, Luther McDougall 11I, “Judicialrisdiction: From a Contacts to an Interest
Analysis” (1982) 35 Vanderbilt Law Review 1; Spend&aller, “A Unified Theory of
Transnational Procedure” (1993) 26 Cornell Intdomet! Law Journal 101.
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docket congestion arguments, and true import ofamaded arguments on
consolidation of related proceedings, substantiveritsn evaluation, trial court
delays, and ultimate enforceability of final judgams?> The coverage shifts
from convenience to ends of justice consideratioterms of the requirement that
a court’'s exercise of adjudicatory discretion dnesmandate a denial of justice.
Amenability is deciphered in terms of whether aeralative forum is practically
and realistically available to a litigatft. This raises the spectre of concerns
addressing effectiveness of remedy, political ociado persecution abroad,
systemic corruption or bias in the foreign legasteyn and lack of a stable
alternative forum to resolve the disptéteTheforum non conveniergoctrine has
been judicially created and judicial muscularitpkgd in Anglo-American law to
craft individual justice in individual cases, amal dpply flexible and elegantly
crafted solutions. The implicated consequence ho$é tiscretion has, on
occasions, proved to be implicated uncertaintypaohate delay, and enhanced
costs?®®

An alternative template fdorum non convenieris presented in section 6,
examining the Australian High Court approach set inouOceanic Sut? and
developed invoth3° It is debated whether this provides an optiméltgmn, as
the fourth model critiqued, between the inhereraxiBility and discretion
embedded within the Anglo-American variations ofsinsuitable forum and the
deontological and mechanical ritualism of the Bels$ Regulation in presenting
an internal European regulatory framework hostildhte concept oforum non

conveniens The Australian perspective adoptgia mediabetween th&cyllaof

45 Karayanni,supran. 11, at 376 proposes a more simplified evaleastandardisation: “The
proper categorization of factors relevant for theufm non conveniens doctrine lies in spheres
much simpler than those suggested by the publiaf@idichotomy. These spheres relate to
dominant considerations that seem to surface aawhd court tries to pinpoint the proper
forum for litigation. In this respect, three difémt categories can be identified: (a) factors
relating to geographic convenience; (b) factoratiedj to litigation efficiency; and (c) factors
relating to substantive justice”; and see, alstirele A-Van Detta, “Justice Restored: Using a
Preservation-of-Court-Access Approach to Replaceumo Non Conveniens in Five
International Product — Injury Case Studies” (2023)Northwestern Journal of International
Law and Business 53.

46 See Samuelsupran. 3, at 1081-82.

47 See Clarkson and Hilsupran. 16, at 129-130; and McClean and Beevsugran. 16, at
133-134.

48 gee, generally, Fentimasypra n. 6; and Hill and Chongupran. 14.

49 QOceanic Sun Line Special Shipping Co., Inc v @888) 165 CLR 197.

50 See Vothsupran. 29; and see, generally, Graypran. 29; Princesupran. 30; and Garnett,
supran. 30.
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intuitiveness and theCharybdis of rigid inflexibility to ‘natural’ forum and
imbued connectivity. The more restrictive Austialiabuse of process’ standard
allows limited flexibility, but rejects dismissahless the plaintiff's forum choice
was plainly intended to ‘vex or harass’ the defenda It represents now a
distinctive reformulation that adopts the veneradidiquity of theforum non
conveniengloctrine with resonances of the traditiortal. Pierré2 test. It stands
in contrast to Anglo-American courts’ shift to aobder standard leading to
dismissal whenever forum embracement in anothentcpus considered more
appropriate for whatever reason. It also standstaposition to the Brussels |
Regulation internal regulatory scheme and lackewiugne discretion.

A feature of the Australian standard is avoidant@adernalistic comity
arguments in that, “it does not require the Ausratourt to judge the quality or
capability of a foreign legal syster®™[T]he willingness of Australian courts to
stay proceedings brought before them on the groohftsum non conveniens
the litmus test of the country’s attitude towards tsuperiority’ of its own courts
and legal system, the respect of the courts arad $ggtems of other countries and
the principle of international comity# This ‘superiority’ is applied to evaluation
of key U.S. jurisprudential precepts involving UrBultinational corporations and
abuses of dominant position, and it is highlightieat more efficacious solutions
can be effected by revivification of an abuse afgasss template.

Forum non conveniensonsiderations play a vital rble in international
commercial litigatior?> Judicial economy and civil recovery processes are
benefited by locating disputes within the venue tbkir natural forum.
Expedition, party convenience and discretionaryilfidity are all adventitious
policy goals in any international litigation struot, and are promoted by the
sophistication of the doctrine. The overt costy p@ve to be lack of certainty

and additional litigation brought about by the migional chess battle on

51 The joint majority judgments provided in Voth Mason C.J., Deane, Dawson and Gaudron
J.J. asserted that the ‘clearly inappropriate férstandardisation they advanced, ‘focuses on
the advantages and disadvantages arising from #@inoation of the proceedings in the
selected forum rather than on the need to makengammtive judgment between the two
forums”; see Vothsupran. 29, at 558.

52 st Pierre v South American Stores (Gath & Chalé$)1936] 1 K.B. 382; semfra below at
p. XX.

53 See Jernagasupran. 9, at 1114.

54 Michael Garner, “Towards an Australian Doctrine Forum Non Conveniens” (1989) 38
International and Comparative Law Quarterly 36d1.3
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determinative forum. Certainty and meeting partpeetations constitute the
essence of the Brussels | Regulation dichotomyetditional common law. These
benefits may be overridden by the approachst@libi pendenghat enervates a
race to the courthouse door with potentially arpprapriate forum seised of the
dispute, allied to unfortunate hostility forum non conveniendemonstrated by
the Court of Justice i©®wusy and unfortunate consequential impact for U.S.
litigants in Europe that are still to be fully detened>® The via media
optimisation adopted in Australia presents the Wamward for balancing policy
goals, allied with a sybaritic enhancement of aggfille law considerations at the

venue resolution stage to effect a more intelldlst@aherent recategorisation.

[l ENGLISH STANDARDISATIONS AND THE SPILIADA TEST
A. The Development of English Law

English law reacted slowly in shifting towards a rendiberal and
discretionary template to stay proceedifgd.he ratiocination is that adjudicatory
jurisdiction exists, but the issue is whether dd be exercised: ‘the existence of
jurisdiction is one matter, the exercise of thesgliction is another?® It is only
over the course of the last three decades fdinatn non conveniertsas developed
to decline jurisdiction in favour of a foreign couwhich it views as a more

appropriate forum for the determination of the dig® The evolution has

55 See, generally, Born and Rutledgepran. 14; and Hill and Chongupra. 14.

56 See, generally, Ronald A. Brand, “Comparative uRorNon Conveniens and the Hague
Convention on Jurisdiction and Judgments” (2002)T8Xas International Law Journal 467;
note the impact of the lis pendens provisions getroArticle 27 of the Brussels | Regulation:
“1. Where proceedings involving the same causeaction and between the same parties are
brought in the courts of different Member Statasy aourt other than the court first seised
shall of its own motion stay its proceedings ustith time as the jurisdiction of the court first
seised is established. 2. Where the jurisdictibthe court first seised is established, any
court other than the court first seised shall aecjurisdiction in favour of that court.”

57 See, generally, Fentimasuypran. 6., at 479-488; and Hill and Chorsypran. 14, at 294-
301.

58  Tehrani v Secretary of State for the Home DepantnfScotland) [2006] UKHL 47, before
Lords Nicholls, Hope, Scott, Rodger and Carswell.

59 The conceptual template, albeit not the applicatcan be traced back to the lat& t@ntury,
and early 28 century; see Société Generale de Paris v Dreyfoth&s (1885) 29 Ch. D.
239; and Rosler v Hilbery [1925] Ch. 250.
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proved much slower than adoption in U.S. federal.8a There are two
fundamental and co-related issues engaged. licgenf process occurs on a
defendant who is present within the jurisdictidrert the defendant can apply for
a stay or proceedings on the basis that a mor@ppate alternative venue exists.
The other side of the coin is that where exorbijansdiction is sought under
procedural rules contained in CPR 6.36, and serof process on an absent
defendant abroad, this leave will be rejected wthe court is persuaded that the
lex fori is convenieng! In each situation the parties are litigating &iedmine
where to litigaté2 with imbued cost implications, and naturally theeager
flexibility engrained in the adduced test then preptively litigants will believe a
venue challenge is more worthwheke.

In accordance with traditional principles, discvetiry leave to challenge
service abroad matured at an early developmeragésbut similar concepts were
denied where English adjudicatory jurisdiction wagked as of righ¢4 It would
be a rare and wholly exceptional case where alhtigvould be disallowed from
pursuing an action in Englaél. A classic statement of initial common law,
summarising the developments over the course ofesiqus generation, was
provided by Lord Justice Scott in an important estegnt of principle that
embodied English law until 1974:

“The true rule.....may | think be stated thus: (1) rdere
balance of inconvenience is not a sufficient grouiod
depriving a plaintiff of the advantages of proseayhis action
in an English court if it is otherwise properly bght. The
right of access to the King’s Court must not bétig refused.

60 See Paxton Blair, “ The Doctrine of Forum Non Gamiens in Anglo-American Law” (1929)
29 Columbia Law Review 1.

61 See Hill and Chongsupran. 14, at 295.

62 See, for example, Spiliada Maritime Corp v Caasultd [1987] A.C. 460, at 464 per Lord
Templeman.

63 See, generally, A.G. Slater, “Forum Non Convestigh View from the Shop Floor” (1988)
104 Law Quarterly Review 554; J.D. McClean, “Forei@ollisions and Forum Conveniens”
(1973) 22 International and Comparative Law Quérté48; A. Barma and D. Elvin, “Forum
Non Conveniens: Where Do We Go From Here?” (198H) Law Quarterly Review; J.J.
Fawcett, “Lis Alibi Pendens and the Discretion tay8 (1984) 47 Modern Law Review 481;
and M Pryles, “The Basis of Adjudicatory Competentérivate International Law” (1973)
21 International and Comparative Law Quarterly 61.

64 The traditional jurisdiction principles in Endliscommon law are predicated on three
touchstones: (1) presence of a defendant withinjdhisdiction; (2) submission; and (3)
jurisdiction based upon service of process abrodhiwCPR 6.36, Rules of the Supreme
Court; and, see, generally, Hill and Chosgpran. 14, at 294-295.

65 |bid., at 293.
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(2) In order to satisfy a stay two conditions miostsatisfied,
one positive and the other negative: (a) the defenanust
satisfy the Court that the continuance of the actwould work
an injustice because it would bppressive or vexatious him
or would be an abuse of the process of the cousbme way;
and (b) the stay must not cause an injustice tlatiff. On
both, the burden of proof is on the defend&ft.”

The St. Pierreformulation, considered further below, establislleat a
stay of proceedings would generally be refused @vehe scenario where neither
party was resident in or otherwise closely conreeegtéh England and the cause
of action related to events which had transpiredadif’ It reflected an abuse of
process standardisation whereby the choicderffori was not lightly to be
disturbed, and promoted a more certain templaté Wited discretion for
review. The essence of the doctrine provided dahaere balance of convenience
did not provide a sufficient ground for deprivingokintiff of the advantages of
litigating the claim in England. A generous harfdm@lcome was presented to
foreign plaintiffs pursuing actions in London, ahgdrd Denning in typical

language reflected that this was of great benefiltrespective parties:

“No one who comes to these courts asking for jassicould

come in vain. The right to come here is not cadirto

Englishmen. It extends to any friendly foreignéte can seek
the aid of our courts if he desires to do so. Ymay call this

'forum-shopping’ if you please, but if the forumEngland, it

is a good place to shop in both for the qualityhef goods and
the speed of servicé®"

Lord Denning’s statement ifhe Atlantic Starreflected prevailing judicial
attitudes focussing on presuppositions, rightlworngly at the time, concentrated
on the ‘innate superiority’ of English justice ahdr court systerf It was only
when the threshold of ‘vexation’ or ‘oppression’sa@ategorised that a stay would

be granted, contrary to earlier deploymentfofum conveniengrinciples under

66 St Pierre v South American Stores (Gath & Chalés)[1936] 1 K.B. 382, 398 (Eng. C.A.
1935).

67 See, generally, C.G.J. Morse, “Not in the Pubiterest? Lubbe v Cape Plc” (2002) 37 Texas
International Law Journal 540; and, see, Mahararid®@aroda v Wildenstein [1972] 2 Q.B.
283.

68 The Atlantic Star [1973] 1 Q.B. 364, 381-82 (EGgA. 1972).

69 See, generally, J. Weiler, “Forum Non Convenien#\n English Doctrine?” (1978) 41
Modern Law Review 739.
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Scottish law in an inherently discretionary manfferA bar to change before
English courts was the economic benefits attacbhddhdon as a centre for civil

and commercial litigation:

“Although there has been considerable judicial @ndation of

the practice of forum shopping, it appears in tast phat the more

the claimant has to gain from this practice theealikely he was

to be allowed to continue his action in EnglanchisTmay seem

curious but it has to be borne in mind that thera public interest

in allowing trial in England of what are, in essendoreign

actions. When foreigners litigate in England tioisns valuable

invisible export, and confirms judicial pride inetienglish legal

system.71

A more liberal and relaxed English approach wasntally adopted by
the House of Lords in the early 1970sTine Atlantic Star2 developed further in
MacShannon v Rockware Glass [Ficnd inThe Abidin Daver4 Lord Diplock
confirmed that English law had become, “indistirslpsible from the Scottish
doctrine of forum non convenieri§> Lord Reid dismissed the earlier
‘paternalistic’ views of Lord Denning as, “reminest of the good old days, the
passing of which many regret, when inhabitants ha$ island felt an innate
superiority over those unfortunate enough to beltmgther races’® Judicial
chauvinism had apparently been replaced by judotiality, and a few years later
definitive guiding principles were established bg tHouse of Lords ispiliada
Maritime Corporation v Consulex Lfd in a maritime contractual dispute.

The principles distilled fromSpiliada and subsequently adopted in
Lubbe’8 can be stated as follows:

(1) The basic principle is that a stay will only berged where the court is

satisfied that there is some other available forbaying competent

70 See, for example, Sim v Robinow (1892) 19 R&b.

/1 PETER NORTH AND J.J. FAWCETT, CHESHIRE AND NORTH' PRIVATE
INTERNATIONAL LAW 346-47 (13" ed., 1999).

72 [1974] A.C. 436. The House of Lords, by a baagarity, held that a stay should be granted
in an actionin rem between Dutch and Belgium shipowners which arageoba collision n
the River Scheldt leading to the port of Antwenpd &0 in Belgian water.

73 [1978] A.C. 436.

74 [1984] A.C. 398.

75 |bid., at 411.

76 The Atlantic Star [1974] 1 A.C. 436, 478 (H.L.73) (appeal taken from Eng.).

77 [1987] A.C. 460; and, see, in terms of policytigrie, J.J. Fawcett, “Trial in England or
Abroad: The Underlying Policy Considerations” (1989 Oxford Journal of Legal Studies
205.
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jurisdiction, which is the appropriate forum (notraly ‘convenient’)
for the trial in that case, and where the actian be tried more
suitably for the interests of all the parties #melends of justicé

(i) The defendant has the burden of persuading thet ¢oustay the
proceedings, though whichever party raises a pdaticissue must
prove it8o

(i)  The burden resting on the defendant is not jushtaw that England is
not the natural or appropriate forum, but to esshbthat there is
another available forum which is clearly or distipenore appropriate
than the English forum, otherwise the stay appboatwill be
dismissed. By way of illustration, iEuropean Asian Bank AG v
Punjab and Sind Bari# a case involving a dispute regarding a letter
of credit, having regard to all the circumstancéshe action it was
impossible to conclude that either India or Singepwas a clearly
more appropriate forum than England for the trialhe action; in the
circumstances the defendant’s application for ay stauld be
dismissed.

(iv) The court's duty is to look for connecting factosuch or
inconvenience or expense at trial, including theailability of
witnesses, the governing law and the parties’ glamferesidence or
business which point to what Lord Keith calledTine Abidin Daver
‘the court with which the action had its closestd amost real
connection82

(v) If the court concludes at that stage that theraadsother available
forum which is clearly more appropriate for theltrof the action, it

will ordinarily refuse a stay.

78
79
80
81

82

Lubbe v Cape PIc [2000] 1 WLR 12545; and isdi& at p. XX.
[1987] AC 460, at 476 per Lord Goff.
Ibid.
[1982] 2 Lloyd's Rep. 356; see, also, Ark TheratpePlc v True North Capital Ltd. [2006] 1
All ER (Comm.) 138; Schapira v Ahronson [1998] Rr. 587 (multistate libel disseminated
by Israeli newspaper — England an appropriate fofoimclaimant, an English resident, to
vindicate reputation even though small sales afraffng newspaper within the jurisdiction);
and see, also, Zivlin v Baal Taxa [1998] IL Pr. 186d The Hamburg Start [1994] 1 Lloyd’s
Rep. 399 (holding Cyprus to be an independent fonlm@re the claim had little connection to
Cyprus).
See, generally, Morssupran. 66.
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(vi) If, however, the court concludes at that stage tivate is some other
available forum whichprima facie is clearly more appropriate for the
trial of the action, it will ordinarily grant a staunless there are
circumstances by reason of which justice requined & stay should
nevertheless not be grant&din this enquiry, the court will consider
all the circumstances of the case, including cirstamces which go
beyond those taken into account when considerimgexting factors
with other jurisdictions: “The possibility cannog¢ lexcluded that there
are still some countries in whose courts therenskathat justice will
not be obtained by a foreign litigant in particukamds of suit whether
for ideological or political reasons, or becauseirgxperience or
inefficiency of the judiciary or excessive delaythme conduct of the

business of the courts, or the unavailability girapriate remedies®

A properly conducted distillation of extar@piliada principles reveals a
casuistic two-stage enqui?y. The first prong, with attendant burden on the
defendant, reveals iteration of the requiremengdtablish that there is another
available forum abroad that is clearly or distipcthore appropriate than the
English forum. The old jurisprudence, derived frim venerabl&t Pierretest,
wherein only in exceptional cases would an Englsiurt stay proceedings
commenced as of right, has been replaced by a hberal approach, allowing a
stay where England is an inappropriate forum. Timgolves solipsistic
consideration of a wide-range of exogenetic factovgh the trial judge as

empress of this deductive syllogi$m.

Once it has been established that there is ayleare appropriate forum

for trial abroad then the burden of proof, undexr second prong of the enquiry,

83 [1987] AC 460, at 478.

84 [1984] AC 398, at 411 per Lord Diplock, and admpby Lord Goff in Spiliada, at 478-79.

85 See Fawcettsupra n. 76, at 210 who asserts: “The increased willisgnto stay English
proceedings which has occurred over the last decadebe seen, in the words of Lord
Diplock in The Abidin Daver [1984] A.C. 398, at 34las the replacement of judicial
chauvinism by judicial comity. More particularlihe courts have refused to make direct
comparisons between the system of administratignstice and the alternative forum abroad.
The courts have also given much less weight tddbethat the (foreign) plaintiff obtains an
advantage from trial in England.”

86  See, generally, Morssypran. 66.
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shifts to the claimant to justify trial in EnglandThe court, at this juncture, is
concerned with the issue of whether substantiaicgisequires that a stay should
not be granted” A minimum standard of justice must apply in tHeraative
foreign forum, and effective access and redredbtah venue, the lack of which
needs to be supported by the existence of cogehtpasitive evidencgs A
degree of replication exists with the federal Ussandard adopted iGulf
Oil/Piper Aircraft, with collinearity in terms of a similar two-statgst, albeit that
‘amenability’ of the alternative forum is considérat the initial stage, followed
by extirpation of private and public interest fast®¥ UnderPiper Aircraft, U.S.
courts sift through the multiple public and privédetors to determine dismissal
or retention of a case; in England, it is necesdaryexamine two distinct
components relating to availability of a bettemiorand whether the claimant, not
the forum, would be disadvantaged by dismissal. major difference, as
subsequently considered, is that English courts rdd have an overt
‘discriminatory’ preference for home claimants oaéen claimant89

The distinctive features of modern Anglo-Americammon law rules are
the broad discretion provided to trial judges witheffective appellate review,
and the flexibility and intuitiveness of a wide ganof balancing factors involved
in the forum non conveniensquatiorf? A schism exists with the framework
provided in a European backdrop to civil and conuiaérecovery established by
the Brussels Convention, and now Brussels | Regulatemplaté€? The
conceptual edifice mandated is anathema to thecamrgept oforum conveniens
and this hostility has extended tendrils via thedpaan Court of Justice decision

in Owusu v Jackso¥® The compartmentalised structure was set out ky th

87 Spiliada Maritime Corporation v Cansulex Ltd [F9@\C 460, at 476.

88  See, generally, Hill and Chorsypran. 14 at 300-301.

89  See generally, Petrossismpran. 9.

90 As Morse has cogently stated: “The fact that ¢temant would be subject to different
procedures or a lower level of damages abroad,ef@mple, is not alone sufficient to
demonstrate that justice will not be done abroaRegard must be given to all the
circumstances n a case, but it appears that thiosgmstances must demonstrate that the
claimant will suffer serious injustice in the fagaiforum before a stay of the English action
will be denied, including being, in effect, unaldeproceed in that forum at allSupran. 66,
at 545.

91 See, generally, Alan Reed, “The Rome | Regulatiost Reapprochement of Anglo-American
Choice of Law in Contract: A Heralded Triumph ofaBmatism Over Theory| (2011) 23
Florida Journal of International Law 359.

92 Supran. 26-27.

93 Supran. 28.
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Schlosser Report that Title Il of the 1968 Convamis based on the rationale that
a properly seised court under the jurisdictiondé mustdetermine the dispute to
which the action relatéXs.

The concepts of discretionary and flexibferum non conveniens
principles are obfuscated by provisions in the Bels | Regulation relating to
actor sequitur forum reithat the defendant should generally be sued aehand
that the first seised court hears the case to #oduson of other impacted
venues? Principles of harmonisation and communitarianegply, irrespective
of connectivity elsewhere or putative natural forwmth all legal systems viewed
in equipoise as ‘convenierf. Forum conveniengs unique and distinctive to
England and Ireland, and unknown in the laws of @@ntinental European
countries. The Contracting States are not onlifledtto exercise jurisdiction in
accordance with the provisions laid down in Titleblut they are also obliged to
do so. Principles of certainty and party expectegioverride any search for best
or ‘most appropriate’ forum for the respectiveighints?” The Brussels |
Regulation reiterates the constriction wherelgyfect that a foreign law has to
be applied should not be considered a proper refmsatheclining jurisdictior?d
The rigid scheme presented in the Brussels | Régualaand particularised merits

and demerits in application, are reviewed in thextnsection. Recent

94 The Schlosser Report (1979) OJ C59/71 states fdda that a national court has a discretion
in the exercise of jurisdiction either territorialbr as regards the subject-matter of a dispute
does not generally exist in Continental legal systeibid., at 97.

95 See Article 2 and Article 27 of the Brussels IgBlation. Note as Lando has asserted, the
general rule dctor sequitur forum reidraws its rationale from the presumption that the
defendant, as the party being pursued by the cldimshould be able to fight on ‘home
ground’ where she can most easily conduct her defesee Lando, “The Task of the Court of
Justice and the System of the Brussels ConventionCourt of Justice of the European
Communities (ed).Civil Jurisdiction and Judgments in EurofButterworths, 1992) at 26-
27.

9% Note in Robertson’s view, both English and Amanidegal systems should do without broad
jurisdiction — declining discretion and should anihly apply the better approach and adopted
now in the Brussels | Regulation: “In terms of ajglexpense, uncertainty and a fundamental
loss of judicial accountability, the most suitait@um version of érum non conveniens
clearly costs more than it is worth. It sets arealistic goal — getting each transnational case
that arises into the best possible forum for isohaetion — which entails a costly and wasteful
methodology, essentially unfettered judicial ditoe A more realistic goal would be
keepingmost transnational cases out wholly inappropriateforums. That goal can be
achieved with a sensible structure of jurisdictiondes coupled with a limited, fail-safe
discretion to decline jurisdiction in abuse of mes and similar situations; see Robertson,
“Forum Non Conveniens in America and England: AhRatFantastic Fiction” (1987) 103
Law Quarterly Review 388.

97  The Schlosser Report (1979) OJ. C59/71 at 97a88; see Hill and Chongupran. 14 at
129-130.

98 |bid.
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developments over the course of the last decade peasented individualised
difficulties for U.S. litigants before English casyand the full extent or impact of

the Owusudecision remains open to conjecture.

I THE BRUSSELS | REGULATION AND POST-OWUSU
IMPLICATIONS

The antithesis of traditional common law discregign principles is
presented by the rigid autocracy and mechanistigatsdiction — selecting
template provided by Europeanization on jurisdictiand enforcement of
judgments in civil and commercial matters betweamtécting State¥® The
Brussels Convention 1968, described by a leadingridan commentator as, ‘the
most impressive experiment in supranationalism wogld has seert9 has
overtaken and diluted the reach of historical Estgldoctrine to the chagrin of
some traditionalist®?! It is essentially predicated on practical groyndsd
establishes an intra-Convention mandatory systemjuofdiction. Intra-
Convention it may have been intended, but the alpagach is far wider in terms
of regulating relations with non-Contracting stat@sd notable consequences for
U.S. litigants in terms of civil procedure regudgii02

The initial Convention, after a period of contentigla and reflection, has
undergone careful reinterpretation with a revisolrussels | Regulatiof§3 The
combined effect has been that a pragmatic govermiogument has been
promulgated, written on a “clean slate” and basedigminantly by Article 2 on

the maximactor sequitur forum reiby which the law leans in favour of the

99  Supran. 26-27.

100 Friedrich Juenger, “Judicial Jurisdiction in tHénited States and in the European
Communities: A Comparison” (1984) 82 Michigan Laeview 1195, at 1195.

101 gsee, for example, Adrian Briggs, “The Death ofridds: Forum Non Conveniens and the
European Court” (2005) 121 Law Quarterly Review 585537 vituperatively criticising the
European Court decision i®wusu v Jacksofase C-281/02 [2005] 2 W.L.R. 942 rejecting
forum non convenienprinciples: “which betrayed an utter inability éxcept that English
judges operate the doctrine to produce an outconiehvis predictable, proportional, rational,
and just. Some may find it curious that the cowtipse principal judicial expertise is in
promoting and enhancing free trade and fair cortipetivithin the internal market, can be so
blind to the competition between legal serviceschtirises from national laws on jurisdiction
and judgments. But in this areaStalinist monoculture prevailsibid.

102 gsee, generally, Barry J. Roger, “Forum Non Coiems Post-Owusu” (2006) 2 Journal of
Private International Law 71.
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defendant® The concept of domicile is a key central elenterthe ascription of
jurisdiction under the Brussels | Regulation. [arg to Article 2, persons
domiciled in a Contracting State must, in genelal,sued in the courts of that
State, regardless of their nationali$y.

By adopting the domicile of the defendant as a eoting factor, the
Committee of Experts widened the scope of the Catnwe by extending the rules
of jurisdiction to all persons whatever their natbty domiciled within the
European UnioA% The plea offorum non convenienss stated, was considered
in the Schlosser Repétt to generally be incompatible with the Brussels
Convention on the basis that courts were mandatexercise jurisdiction under
Title 2:

“The Contracting States are not only entitled toereise
jurisdiction in accordance with the provisions dlaiown in Title
2: they are also obliged to do so. A plaintiff tnbe sure which
court has jurisdiction. He should not have to wadss time and
money risking that the court concerned may consitdetf less
competent than another ... the plaintiff has delitedyabeen
given a choice, which should not be weakened byati@ication
of the doctrine offorum conveniens.o8

In essence, a vital feature of the Brussels Comwerfhow Regulation) is
the drawing of a particularistic bright-line tedtdomicile, which is the central
tenet of the impacted jurisdictional scheme, arav/@d an irremovable barrier in
Owusul®®  The template inculcates policy desiderata of llegartainty,
harmonisation, and functionality, but as statedeimercan also produce
inconsistency, lack of connectivity, and failure ‘exercise’ venue resolution
appropriatel}t1© The question of whether a person is domicilethaa U.K., for

the purposes of the Brussels Convention, is todterohined in accordance with

103 see, generally, Clarkson and Hdypran. 16 at 70-80.
104 |bid. See generally, Storsaipran. 32.
105 |pid., at 80.
106 See PETER KAYE, CIVIL JURISDICTION AND ENFORCEMHEN OF FOREIGN
JUDGMENTS 254 (1987).
107 (1979) OJ. C. 59/66 at 97-98.
108 At para. 78.
109 sypran. 28.
110 see Briggssupran. 100.
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the Civil Jurisdiction and Judgments Order 2081.He is so domiciled if and
only if: (a) he is resident in the U.K. and (b) tha&ure and circumstances of his
residence indicate that he has a substantial caonewith the U.K. The latter
requirement is rebuttably presumed to be satisfittht person has been resident
in the UK for the last three months or more. Tkquirement of substantial
connection appears to be understood in terms &tidn of the residence, and
therefore need not be more than minimal, providedt tthe individual is
effectively resident in the U.K. A person will begarded as resident in a
particular part of the U.K. if that place is higtk or usual place of abod¥.

The basic approach of the Brussels | Regulatiomads radical. No
definition of domicile of individuals is providedp that this remains a matter for
each Member State to apply to determine whethed#iendant is domiciled in
that state. However, Article 60(1) introduces & rm@itonomous definition of the
domicile of corporations. It provides that a compar other legal person or
association of natural or legal persons is dondcaethe place where it has its (a)
statutory seat; or (b) central administration, ©r (rincipal place of busine$s
The statutory seat means, for the purpose of theab Ireland, the registered
office, or where there is no such office, the platencorporation, or the place
under the law of which the formation took placé.islimpossible to sufficiently
emphasise that the concept of domicile as a jutistial touchstone, and
determination for exercise of venue resolutiors b¢ the cornerstone for good or
ill of the European approach.

The general rule in Article 2 is supplemented byyvimited special
jurisdiction provisions under Article 5, allocatipgisdiction in various categories
of dispute, where relevant factors ascribe factoahnections between the cause

of action and the forum. In a commercial contdx most important of these

111 gSee Statutory Instrument 2001 No. 3929, The Giwiisdiction and Judgments Order 2001,
available athttp://www.opsi.gov.uk/Sl/si 2001/20013929.h{noting that if domiciled in the
United Kingdom consider section 1, para. 9(2) &)d &nd if domiciled in England consider
section 1, para. 9(5).

112 gsee, generally, Bank of Dubai Ltd v Abbas [1997Pr. 308; and see, also, Cherney v
Deripaska [2007] 2 All ER (Comm. 785); OJSC Oil Gamy v Abramovich [2008] EWHC
2613 (Comm); and High Tech International AG v [pagka [2007] EMLR 449.

113 gee, generally, King v Crown Energy Trading A[Z203] EWHC (Comm) 163, [2003] Q.B.
489; and Ministry of Defence and Support of the Adnfrorces v Faz Aviation Ltd (Formerly
FN Aviation Ltd) [2007] ILPr. 538.
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special jurisdictional rules are contractual matteinder Article 5(1}14 tort
[Article 5(3)],115> and disputes arising out of the operation of adiaagency or
other establishment [Article 5(5)¢ The special contract rule contained within
Article 5(1)(a) states that a person domiciled fDamtracting State may be sued in
another Contracting State, “in matters relatingtoontract, in the courts for the
place of performance of the obligation in questiolhis general principle is
modified to an extent by subparagraph (b), whicdicates how place of
performance is to be determined in certain typesasés, specifically contracts for
the sale of goods and contracts for the provisioseovicestl” Connectivity to
the dispute in tort is provided by Article 5(3)h&rein a person who is domiciled
in a Member State may be sued in another Membee 8tathe courts for the
place where the harmful event occurred or may c€éurinternal regulatory
provisions provide further succour towards a risial jurisdictional framework:
Article 22 allocates exclusive jurisdiction in matory circumstances; Article 23
covers prorogation of jurisdiction via the partiesoice of court agreemeit?
and a strictis pendensule is established in Article 27 of first seisun that any
court other than the court first seised shall #g&yproceedings until such time as

the jurisdiction of the court first seised is e$idi®ed2° This creates a rush to the

114 gsee, generally, Case 14/76 De Bloos v BouyergLECR 1497; Case C-386/05 Color Drack
GmbH v Lexx International Vertriebs GmbH [2007] ECR699; and Case C-256100 Besix
SA v Wasserreinigungsbau Alfred Kretzschmar GmbHC& KG (Wabag) [2002] ECR I-
1699.

115 Case 189/87 Kalfelis v Bankhaus Schréder, MunglemeHengst and Co. [1988] ECR 5565;
Case C-68/93 Sheuvill v Presse Alliance S.A. [1996R | — 415; and News at Holdings Ltd v
Zani [2006] 1 Lloyd's Rep. 707.

116 Case 33/78 Somafer S.A. v Saar-Ferngas AG (1BZ8® 2183.

117 see, generally, C. Forsyth and P. Moser, “Theachpf the Applicable Law of Contract on
the Law of Jurisdiction Under the European Conwerdi (1996) 45 International and
Comparative Law Quarterly 190; K. Takahashi, “Jliggon in Matters Relating to Contract:
Article 5(1) of the Brussels Convention and Regdafdt (2002) 27 European Law Review
530; Alan Reed, “Article 5(1) of the Brussels Comtien, Restitutionary Claims and the Need
for a New Approach” (1997) 48 Northern Ireland Le@uarterly 243; and Jonathan Hill,
“Jurisdiction in Civil and Commercial Matters: Ifid@re a Third Way?” (2001) 54 CLP 439.

118 see generally, Alan Reed and T.P. Kennedy, ‘atéonal Torts an@hevill The Ghost of
Forum Shopping Yet to Come” [1996] Lloyd’s Maritimmad Commercial Law Quarterly 108;
Alan Reed, “Special Jurisdiction and the Conventidme Case obomicrest Ltd v Swiss Bank
Corporatiori’ (1999) 18 Civil Justice Quarterly 218; and O. &g “Jurisdiction over Cross-
Border Wrongs on the Internet” (2005) 54 Internadilcand Comparative Law Quarterly 585.

119 gsee generally, Hill and Chorsgypran. 14 at 113-118.

120 sSee Ronald A Brand, “Comparative Forum Non Coireiand the Hague Convention on
Jurisdiction and Judgments” (2002) 37 Texas Intesnal Law Journal 467, at 490 asserting:
The Brussels system creates a strict race to thehouse. The first court seised captures
jurisdiction and an action filed in the court osacond Member State must be stayed, and
ultimately dismissed, in terms of the favour of finst action.”
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court house door, irrespective of natural or appate venue, in that once
adjudicatory jurisdiction is established in the aofed forum, actions brought in
the court of a second Member State must be staye¢diamissed in favour of the
first court. Noforum conveniengvaluation occurs in terms of convenience or
appropriateness, but procedural efficiency govemser the exercise of
convenience of the parties and the ends of justice.

English courts, operating within traditional commianv principles, will
stay proceedings before them in circumstances whereourts of another country
are clearly more appropriate to determine the despuThis is anathema to
continental legal systems, and the Brussels | Rsigul avoidsforum non
conveniengliscretion altogether, and acceptance prevaitswithin the sphere of
the Regulation it is precludé& The logical question that follows is the sphefre o
influence of the Regulation between Contractingtéstaand by inference its
reflexive effect23 on non-Contracting States by joinder and othewiprons of
civil procedure. In this regard the ruling @wusu v Jacksad®#* is of vital
significance in that it was determined that thertofia Contracting State has no
discretion to decline to exercise the jurisdictcmmferred upon it by Article 2 and
actor sequitur forum regovernance on the predicate that the court of @ no

Contracting State would be a clearly more approgfarum.

121 gsee generally, Fentimanpran. 6.

122 See A. BELL, FORUM SHOPPING AND VENUE IN TRANSNADAL LITIGATION
(Oxford University Press, 2003) at para 3.58 wheeds that the Brussels Convention (and
subsequently the Brussels | Regulation: “[N]ot yom its conception, but also in its
interpretation and development is a profoundly Pesn instrument, tailored to specific
European concerns, and reflecting continental lémalitions. “For arguments in support of
the European template see G. Hogan, “The Brussmsdhtion, Forum Non Conveniens and
the Connecting Factors Problem” (1995) 20 Europkaw Review 471, at 493: “[tlhe
intermittent allocation of jurisdiction to unsuitabforums as a result of the operation of the
convention’s jurisdictional rules is but a smalicpr to pay for the greater certainty and
objectivity which these rules generally offer.”;canee, generally, W Kennett, “Forum Non
Conveniens in Europe” (1995) 54 Cambridge Law Jalusb2.

123 As Rodger has stated, “an alternative approachldvébe to acknowledge that certain
Convention /Regulation provisions have reflexivéeet vis-a-vis non-Contracting states,
primarily prorogation agreements in favour of tlts of non-Contracting state courts, and
disputes where the subject-matter would fall withie exclusive competence of a non-
Contracting State court”; see B.J. Rodger, “Foruam KConveniens Post @wusd (2006) 2
Journal of Private International Law 71, at 92; aed further G. Droz, “Competence judiciare
et effets des judgements dans le Marche Commurtetiéede la Convention de Bruxelles du
27 septembre 1968), 1972, proposing the reflexiferieof various Convention provisions in
relation to non-Contracting States.

124 Owusu v Jackson (t/a Villa Holidays) Bal-Inn \@#) and Others (Case C-281/07) [2005] 2
WLR 942.
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The scenario presented @wusurepresented a fundamental illustration of
the need for a nuanced and balankegendensnvestigation. The plaintiff, an
English domiciliary, suffered a serious head injuyilst on holiday in Jamaica
when he dived into waist-deep water and struckhleizd on a submerged sand
bank, consequently rendering him tetraplegic. &sdmgs for breach of contract
were brought in England against the defendantj@xfdenglish domiciliary, who
had let the plaintiff the villa in Jamaica, and &lso sued various Jamaican
companies in to2> A stay of proceedings was sought on the basisJtmaaica
represented a clearly appropriate forum as theifaithome of the dispute in all
genuine senses. Virtually all the evidence wadamaica, the accident occurred
there, and all claims could legitimately be presdntor disposal in one set of
proceedings in that foru#aé

Adjudicatory jurisdiction existed against the e®lant inOwusuunder
Article 2 of the Brussels Convention (now BrusddRegulation). A preliminary
ruling was sought from the European Court as totlhdrea discretionary power
existed to decline to hear proceedings in favoua ofon — Contracting State to
which connectivity applied. The matter receivedfyoectory treatment and the
essence of the judgment barely covered a full phgext127 It was asserted that
forum non conveniensas only acknowledged in a paucity of Contractingtés
(England and Ireland), and to accept it herein ld/olistort affirmation of central
uniformity ideals of the Conventioid® an underlying part of its conceptual
edifice. Allied to uniformity issues there was axpression that enhancement of
the doctrine undermines legal certainty presumptitiat formed the basis of the
Convention and a key objecti¥®. Discretion provided to a Member State was
viewed as undermining the key predictability ofesubf jurisdiction laid down in
the governing template and prevented defendants fihe protection they needed

on certainty of suit in the identified legal systerMoreover, it was determined

125 This was in accordance with CPR, r 6.20(3), acéssary and proper” parties to the claim
against the first defendant.

126 The judge at first instance, Judge Bentley Q.&ffirmed that Jamaica was a more
appropriately forum to hear the dispute, but inectly determined that no power to stay
existed in this context derived from the Court eftice decision in Universal General
Insurance Co. v Group Josi Reinsurance Co. SA (Ca&&2/98) [2000] | ECR 5925.

127 The brief analysis provided concurred with thews expressed in the opinion of A-G Leger,
delivered on 14 December 2004.

128 At paragraph 43.

129 At paragraph 41.
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that theactor sequitur forum restandardisation in Article 2 was mandatory in
effect, ‘according to its terms’, and any derogagiofrom this conscription were
only those explicitly provided for in the schemdtiamework!30 In that regard,
no application foforum convenienmtuitiveness was provided for in application.
The direct effect is that within the Brussels | Rleagjon a seised court is
prevented from declining the jurisdiction conferred it by Article 2 on the
predicate that a Court of a non — Contracting Statald be more appropriate,
“even if the jurisdiction of no other Contractingta is in issue or the
proceedings have no connecting factors to any @betracting Statel3!

The implications ofOwusu are significant for non — Contracting State
litigants, particularly U.S. multinationals and imduals, who are brought into
litigation by joinder provisions or directly engabthemselves in proceedings in
the first instance. The impact may be to irrefldgampose not simply an
overarching internal regulatory system of adjudicatjurisdiction, but also the
blunt exercise of that mandate in terms of fulhwe resolution. The deleterious
impact of this deontological mechanistic jurisdicti— selection, untempered by
beneficial forum conveniensliscretion, may prove to be inapt for a selection
lacking connectivity to the actual dispute, an ghatmn of natural forum, and

consequential inconvenience, delays and enhancad!léd The full implications

130 At paragraph 37. See Trevor C. Hartley, “The d&ld the Common Law of Conflict of Laws”
(2005) 54 International and Comparative Law Qurt8R4, at 827 who states: “The only
attempt to set out any specific objectsfaoum non conveniensas made in paragraphs 42
and 43 of the judgment....[T]he final argument weet tiince most EC States do not have the
doctrine of forum non conveniens, allowing thosat o to apply it would affect the uniform
application of the rules of jurisdiction in the Gemtion. No attempt was made to explain
why this was necessarily a bad thing. Uniformity the sake of uniformity seems to be the
rule.”

131 See Edwin Peel, “Forum Non Conveniens and Europeieals” (2005) Lloyd’s Maritime and
Commercial Law Quarterly 363, at 366. For a cagtperspective to the articulated judgment
by the Court of Justice i@wususee further Lawrence Collins, ” Forum Non Convasiand
the Brussels Convention” (1990) 106 Law QuarteryiBw 535, at 538-39: ‘The Convention
was intended to regulate jurisdicti@s betweerContracting States. Thus the Convention
provides that in principle domiciliaries of a Catting State should be sued in that state,
subject to important and far-reaching exceptions, @ot in other Contracting States. Once a
court in a Contracting State has jurisdiction ieigitled,vis-a-visother states, to exercise that
jurisdiction and others cannot. But the Statesclvhiere parties to the Convention had no
interest in requiring a State to exercise a jucidin where the competing jurisdiction was in a
non-Contracting State. The Contracting States wetting up an intra-Convention mandatory
system of justification. They were not regulatietations with non-Contracting States.”

132 gsee generally, Adrian Briggs, “Forum Non Convesiand Ideal Europeans” (2005) Lloyd’s
Maritime and Commercial Law Quarterly 378; B.J. Bed supra n. 122; Edwin Peslpra
n. 130; Gilles Cuniberti, “Forum Non Conveniens dhd Brussels Convention” (2005) 54
International and Comparative Law Quarterly 9731athan Harris, “Stays of Proceedings and
the Brussels Convention” (2006) 55 Internationad &omparative Law Quarterly 933; and
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of Owusuare yet to be determined, with uncertainty surdiog the pervasiveness

of the decision as applied to other aspects oRtbgulation, and controversys-

a-vis the retention in some areas of any discretionEmentst33 The following

postulations serve to illustrate the level of caidn that remains unabated,

egregious potentialities for inappropriate venueohation, and difficulties

presented for U.S. parties:

(@) The removal of a discretionary power to stay prdoes may
produce, ‘blatantly chauvinistic jurisdictional ptees against the rest
of the world.134 In Owusu, the five other defendants embroiled in the
litigational battle were all from Jamaica. Theyulth in other
situations, be U.S. companies. The commencememraxfeedings
against the initial defendant in accordance withiche 2 provisions
greatly enhances the likelihood of joinder prowisideing activated to
ensure no fragmentation of processes.The likelihood is that U.S.
parties are far more likely to be haled before amgliSh court for
actions and decisions taken elsewhere, irrespedivehether the
London court presents a clearly inappropriate fortime ‘sound and
efficient administration of justic&® standard underpinning European
Court of Justice reasoning is highly likely to pdice foreign
defendants from non — Contracting States withowt @atourse to

flexibility to prevent resolutions that shock thensciencés’

133
134

135

136

137

Adrian Briggs, “The Death of Harrods: Forum Non @emniens and the European Court”
(2005) 121 Law Quarterly Review 535; and see gdiyeRetrossiansupran. 9.
See Peekupran. 130, at 377-378.
P. Kaye, “The EEC Judgments Convention and th&eiOWNorld: Goodbye té-orum Non
Conveniens[1991] Journal of Business Law 47, at 50.
See Peekupran. 130, at 373 highlighting an avoidance of fragtagon argument adduced
by Judge Bentley Q.C i@wusy and see generally, Petrossgupran. 9.
This standardisation is a refrain that runs tghmut European Court of Justice decisions; see
generally, Case C-26/91 Jakob Handte & Co., GmbFHartements Mecano-chimiques des
Surfaces S.A. [1992] ECR-l 39671 Case C-51/97 Rmurkturopeenne S.A. v Spliethoff's
Bevrachtingskantoer B.V. [1998] ECR [-6511; and €&E39/87 Kalfelis v Bankhaus
Schroder, Munchmeyer, Hengst & C. [1988] ECR 5565.
See Richard Fentiman, “Jurisdictions, Discretaond the Brussels Convention” (1993) 26
Cornell International Law Journal 59, at 93 whoeatss ‘Such a preference for a “local’
plaintiff, however, is merely a matter of degreeewhthe identify of théorum conveniens
concerned. It does not involve giving such persamsinfettered right to sue, while insisting
that “foreign” plaintiffs should face the risk thtteir actions might be stayed. It would be
alarmingly Euro-centric if such a positing were guted as correct and, if a rights-based
argument is to be mounted at all, it must suretemd to all plaintiffs.”
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(b) The position is worsened posOwusufor U.S. parties by the breadth
of categorisation of ‘domiciliary’ status for comadions in Article
60(1) of the Regulation. It will be recalled thiétis embraces a
corporation’s statutory seat, central administrato principal place of
business. A corporation effecting tangential bess through
corporate offices in London may find that Articled@miciliary status
is imbued to them, and English courts first seigader Article 27,
with no opportunity to challenge the ‘exercisejafisdiction in terms
of a clearly inappropriate forum test or to addbe¢éanced factors in
favour of trial abroad3s
At an individual level, three months residence oy &/pe or quality,
comports to sufficient connectivity for the Articl2 mandatory
provisions to apply. Consider, for example, anoactn tort brought
against U.S. individuals and corporations for rgegitly causing harm
to a U.S. national in an amusement theme park iifod@a. The
individual defendant satisfies the Article 2 dori@crequirement on
limited jurisdictional touchstones as iterated, anfl seised
fragmentation prevention suggests joinder of partidost -Owusuthe
outcome is that no discretion exists to stay prdicggs in terms of
forum conveniensf a non-Contracting State, even though the whole
dispute is insulated from a Contracting State mmge of the actual
nationality of respective parties, adjectival eride, location of harm
and presence of witnessé8. As Briggs has cogently stated, where
possible an English court should, “guide itself tye principle of
forum non conveniengjecause, in applying the relevant rules of its
law, it will be doing precisely what a rational iian jurist would
expect it to do.140

(c) The central tenet of the Brussels | Regulation Ive® protection of
the defendant, by the Article 2 provision the geheule is that they

should, in terms of fairness and due process, bd att home. The

138 See Peetupran. 130, at 373 asserting that, “domicile may somes represent a tenuous
connection for a company.”
139 see Hill and Chonggupran. 14, at 329-330.
140 Adrian Briggs, Forum Non Conveniensnd Ideal Europeans” [2005] Lloyd’s Maritime and
Commercial Law Quarterly 378, at 382.
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litigational battleground is skewed in their favon that they should
not be taken by surprise over venue, they can neddp anticipate
being haled into the courts of their home forunoider to defend suit
within their own particularised legal system. Tpigsents a beguiling
irony that lies at the very heart @wusu Forum non conveniens
involves the application for a stay of proceedibgsthe defendant in
asserting that the impacted venue is not suitivleesolution of the
action and that a clearly appropriate forum shopidvail abroad.
Where the defendant applies for a stay in suchueistances then,
self-evidently, it is equitable for the court tonsider the application,
especially in light of the solicitude behind defant protection in
terms of legitimate for&! Counter-intuitively, the decision @wusy
obfuscates such principles in, ‘a curious inversddthe normal order
of priority’,142 prioritisation is accorded to EC claimants ovehame
defendant43 If the defendant is unable to challenge vengelwtion
on appropriateness then contumeliously they amidigated against
as set against a non — Contracting State defenoavttomlis pendens
applies. Inversion of principle applies and a sehis created in terms
of international commercial litigation: “To denyethEnglish courts
(and any others which may wish to do similar) sacpower is to
sanction the risk of forum shopping against an E@midiled
defendant.r44

(d) The European Court of Justice@wusudeclined to answer the second
posited question, beyond Article 2 mandatory restms, in terms of
whether it is inconsistent with the internal regofg schematic

template provided, to decline jurisdiction in favaf the courts of a

141 See Hartleysupran. 129, at 827.

142 See Peesupran. 130, at 370; and see further Hartteypran. 129, at 827 who asserts: ‘The
first argument (iMwusy was that a defendant (who is generally bettaced to conduct his
defence before the courts of his domicile) would, nmder the doctrine oforum non
convenienshe able to foresee in which other courts he wéllsoned. This suggests that the
purpose of the ban dorum non convenieris to protect the defendant. The glaring fallaty
this argument is that it is the defendant who aspfor a stay: if he wants to be sued in his
own courts, all he has to do is not to apply fastay. Moreover, since the defendant is by
definition a domiciliary of the State of the foruihis hard to see what interest the Community
would have in protecting him from his own law.”

143 see generally, Harrgupran. 131.

144 See Pedupran. 130, at 371.
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non-Contracting State in all circumstances, or amlgome: and, if so,
which?  This relates to procedural concerns aduhgss/hether
bespoke provisions allow limited discretion: in dav of non-
Contracting States in terms of title to land; staysproceedings in
terms of choice of court proceedings elsewhere; whdre a non-
Member States courts’ are first seised in a dispueolving
collinearity between litigants and cause of actionin such respects a
number of commentators have articulated that theaghofOwusuis
restricted to Article 2, and that national prineplrelating toforum
conveniensmay still have restricted doméaiff, and support for this
proposition exists in terms of a judgment relatingchoice of court

jurisdiction in favour of a non-Member Stété.

The reality is that the pragmatic ‘clean-slate’ sgeted by the Brussels
Convention and now Brussels | Regulation, abrogatorum conveniensn
favour of universality, certainty and legitimaterfyaexpectations, has produced
unfortunate side-effects. The lack of discretignamfluence and equitable
conscience at the epicentre of functional ‘europsedion’ stands in contrast to
Anglo-American traditional common law principles owenue resolution.
Unfortunately, however, whilst the Brussels | Regoin represents
‘supranationalisni*® and rigidity in jurisdiction — selection that maperate
capriciously against non-Member State litigants, fédderal standard in the U.S. is
also inherently flawed in terms of discriminatongdtment accorded to alien
plaintiffs.149  U.S. multinational corporations have insulatedntelves from
liability via reverse forum-shopping, deployed ipapite stalking horse

arguments concentrated on international comityartdchauvinism, and this has

145 see generally, Hill and Chongupran. 14, at 330-332; Pesupran. 130, at 376-377; and
Briggs,supran-131, at 381-382.

146 |pid..

147 See Konkola Copper Mines Plc v Corfomin [2003]l@yd’s Rep. 555 where Colman J. in the
English High Court supported the application innpiple of reflexive effect to allow an
exclusive jurisdiction clause supererogatory effectfavour of a non-Contracting State,
consequentially facilitating a stay of proceedipgssuant to Article 23.

148 See Juengesupran-99.

149 gee, generally, McParlasdpran. 2; and Foley-Smitsupran. 9.
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been aligned with ineffectual balancing of public/pte interest$0 Optimal
pathways need to be explored in terms of a prefeedifice relating to limited
forum non conveniengview, and retention of this venerable common diewice

in an efficacious fashion. A bulwark should beabsshed, as Hartley has
adumbrated: “The crass insistence that common ldes rmust be abolished even
where no Community interest is at stake is theufeadf this judgment [iI©Owusy
that will cause most difficulty for lawyers in Emgld. It seems that the
continental judges on the European Court want smdntle the common law as

an objective in its own rightt31

vV U.S. MULTINATIONAL ABUSES AND THE SHIELD OF FORU M
NON CONVENIENS: TIME FOR REFLECTION

A. The Federal Doctrine Of Forum Non Conveniens

“When an American party sues another American yparta
federal court, at least one thing is certain:dwlas some court in
the United States has jurisdiction (personal anojesti matter)
over the case, the case will be heard here. Byrasin when
foreign parties are involved in litigation in a &dl court, whether
as plaintiffs, defendants or both, there is no sggarantee, even
where the federal court is properly seised of dicgon (personal
and subject-matter). While this result may at tfiegppear
intuitively obvious, the impact of the result ornidation in the
United States — and the resulting policy-makingcofirts in this
process — raises substantial concerns. If a eoymoperly seised
of jurisdiction, why should the parties’ nationgliatter? And if it
does matter, why should the courts be making dewsbn this
issue when Congress has demonstrated its capadityilingness
to legislate in this arena. More narrowly, if aeign plaintiff sues
an American defendant in the district where tlefeddant resides,
should there not be a presumption that the caseldlbe heard
there?152

The federal doctrine dorum non conveniena the U.S. has developed in

a piecemeahd hocfashion, and has engendered a skewed most apgdeforum

150 see generally, Samuedspran. 3; Jernagasupran. 9; Karayannsupran. 11; Graysupra n.
29; and Princsupran. 30.
151 Hartley,supran. 129, at 828.
152 See Samueksupran. 3, at 1059-60.
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standard, delineated by discriminatory treatmeairesg foreign plaintiff$>3 The
template produced has been derided as parochdateaaist in impact> The
consequences, as suggested below, are to implicittypyndone corporate
malpractice, negligence and harmful conduct by Arae multinationals
egregiously shielding them unduly from liabili32 Behemoth corporations
perspicaciously gravitate to underdeveloped coesmtriwithout regulatory
infrastructures to ‘deal’ with the dumping of hauhfproducts, and are
deleteriously protected by euphemidiicum non conveniendismissals>® The
reality, on many occasions, is that the case weNemn be heard at all in the
identifiedforum conveniensand a ‘cheerful’ wave from the U.S. courtroom £nd
the actionts’

The historical lineage of the doctrine may be dthdack to equitable
assumptions of venue, and first arose in state fesmifestations in the U.S.

centred around domestic corporate regulation andtima disputes>® The

153 |t has been asserted that, “the present te§ofom non conveniensset forth by the Supreme
Court in Piper and as interpreted by lower courts — creates storiuand uncertainty in
application. That confusion, which results from wamclear test that is unevenly enforced,
undermines the legitimacy and accountability offéeral courts.”; see Samusispran. 3 at
1060.

154 see Walter Heiser, “Forum Non Conveniens and &hoif Law: The Impact of Applying
Foreign Law in Transnational Tort Actions” (2005) Vayne Law Review 1161; Peter
Prince, “Bhopal, Bougainville and Tedi: Why Austaess Forum Non Conveniens Approach is
Better” (1998) 47 International and Comparative L@Quarterly 573; Leah Nico, “From Local
to Global: Reform of Forum Non Conveniens NeededEtwsure Justice in the Era of
Globalisation” (2005) 11 South Western Journal aivland Trade in the Americas 345; and
Elizabeth Lear, “Congress, the Federal Courts, Rodim Non Conveniens: Friction on the
Frontier of the Inherent Power” (2006) 91 lowa LBeview 1147.

155 See Foley-Smithsupran. 9, at 158 who states that, “[A]s a result, cogtions have the dual
advantage of profiting from their investments iras where local citizens are likely to be
effectively excluded from the host country’s legald political systems, while also remaining
insulated from actions in home country courts.”

156 see Kathryn Lee Boyd, “The Inconvenience of Vitsi Abolishing Forum Non Conveniens in
U.S. Human Rights Litigation” (1998) 39 Virginia Woal of International Law 41, at 71
expressing the view that, “The doctrine appearbaaot a convenience doctrine at all, but
rather an outcome determination which could askenm&farious motives such as xenophobia,
a desire to protect multinational corporations iiguries in foreign countries, or fears of
dealing with difficult issues of foreign law.”

157 see Jacqueline Duval-Major, “Note, One-Way Tiddeme: The Federal Doctrine of Forum
Non Conveniens and the International Plaintiff’ 929 77 Cornell Law Review 650, at 671-
72 highlighting that thdorum non conveniendismissal constitutes the end of the line for
many foreign plaintiffs; and David W. RobertsonofEm Non Conveniens in America and
England. A Rather Fantastic Fiction” (1987) 103wL&uarterly Review 398, 418-419
considering a survey of 180 transnational casasiséged on forum non conveniens grounds
and identifying that none proceeded to a succesaftdome for the plaintiff in the foreign
court.”

158 See Reus, “A Comparative View of the DoctrineFaffum Non Conveniens in the United
States, the United Kingdom and Germany” (1994) &gdla of Los Angeles International and
Comparative Law Journal 455. Federal admiraltyrisoused it to decline jurisdiction over
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concept received greater recognition following mis&l Columbia Law Review
article by Paxton Blair in 19282 and examination by the Supreme CourGulf
Oil Corp v Gilbert160 The factual nexus was limited therein in that ¢pe&entre
of the dispute focused simply upon domestic elemeabd parties, but
nevertheless the template applied was adoptedeakedlling formulation for all
federal non convenienglismissals, regardless of whether they were adlyyira
domestic, or even international cases involving onenore parties from foreign
countries. Primordial effect, as iterated in tadier St Pierreprecept for English
law, was prescribed to the plaintiff's initial cleeiof forum which was rarely to be
displaced unless abuse of process was appdtentAt the heart of the
standardisation lay the principle that unless thlardce of factors strongly favours
a defendant, a court should be reticent to disaupkaintiff’'s choice of forunié2
An abuse of forum standard prevailed in that inenent would the plaintiff be
permitted to, ‘vex, harass, or oppress the defendgninflicting upon him
expense or trouble not necessary to his own rmglputsue his remedy.” Tht
Pierre reformulation reflected the original essence & tlequitable balancing
discretion identified in the doctrinal presumptiprend the trial judge was
anthropomorphised as empress of the process wih gblipsistic calculations
only reviewable by an appellate court under a reeteal clear abuse of discretion

iteration163

suits between foreigners. See Hartman, “Forum S8onveniens and Foreign Plaintiffs in the
Federal Courts” (1981) 69 Georgia Law Journal 12871278. The use of the doctrine in
such cases was approved by the U.S. Supreme Q@ol&35. See the Belgenland, 114 U.S.
355, 364-5 (1885). Gradually the doctrine was iggdpin other narrowly defined areas of
litigation, such as between aliens and suits innglthe internal affairs of foreign companies.
As early as 1927, some states provided for a gewtaase granting judges discretionary
power to decline jurisdiction over non-resident§ee generally, Abbott, “The Emerging
Doctrine of Forum Non Conveniens: A Comparisonhaf Scottish, English and United States
Applications” (1985) 18 Vanderbilt Journal of Traasional Law 111.

159 sypran. 59

160 330 U.S. (1947).

161 The litigants inGulf Oil were U.S. citizens, and the action was in fedesatt on the basis of
diversity jurisdiction. It involved a cause of iact for damages resulting from a fire in a
warehouse located in the state of Virginia. Nd&i& the Supreme Court recognised that the
doctrine offorum non convenienis inapplicable unless there are at least twaglictions in
which the defendant is amenable to process, omdich is the plaintiff's chosen forunhid.,
at 504-507. The factors associated with the duoetare designed to help the court decide
whether it is appropriate to decline jurisdictiondaallow the litigation to proceed in an
alternate forum.

162 |pid., at 508-509; and see generally, Karayauiran. 44, at 335-337.

163 |pid., at 509-512. For criticism of the clear abusedafcretion standard see Friendly,
“Indiscretion About Discretion” (1982) 31 Emory Laleurnal 747, at 748-54.
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An exogenetic list of balancing factors were addli@as relevant in
deciding which forum the litigation would best\seithe private interests of the
litigants and the public interests of the forungimestionté4 This gallimaufry of
potentially impacted concerns has produced a stdisa@dion where predictive
outcome may be as likely as tattooing soap bubldeslitigants, and an
unfortunate opaqueness in result. Private factere ascribed as embracing: the
case of access to evidence; the availability of pmasory procedures for forcing
attendance of unwilling witnesses; the cost of ioltg attendance of willing
witnesses; the possibility of viewing premises pipeopriate to the action; the
enforceability of judgments abroad; and all otheacfical problems that would
promote an easy, expeditious and inexpensivelfaaPublic factors were stated
to include: administrative difficulties flowing fre court congestion (‘crowded
dockets’); the public interest in having local tronersies decided at home; the
public interest in having the trial of a diversidgse in a forum familiar with the
applicable laws; difficulties in the applicatiorf toreign law; avoidance of
extensive forum shopping; and the unfairness afiéning citizens in an unrelated
forum with jury and tax dutie$® The reality, of course, is that a strict
demarcation between private/public factors mayibeoherent’ in that a fudged
coalescence of factors prevails in actual decisnahking with the enquiry,
“differentiating between considerations of geogiaghconvenience, litigation
efficiency and considerations of substantive jesti€’

The dispute inGulf was insulated geographically to local parties, but
subsequently inPiper Aircraffté8 a federal standard emerged, arguably
xenophobic in derivative nature, and to be adoptledre foreign plaintiffs sue in

U.S. courts8? It involved a wrongful death action brought ially in a California

164 |bid., see generally Karayarsupran. 44; and Baldwisupran. 12, at 754-55.

165 |pid., at 508.

166 |pid., at 508-509.

167 See Karayanrsupran. 44, at 331.

168 piper Aircraft v Reyno, 454 U.S 235 (1981).

169 See Kevin M. Clermont, “The Story of Piper: Fragig the Foundation of Forum Non
Conveniens, in CIVIL PROCEDURE STORIES 193, 195 \ikeM. Clermont ed, 2004)
stating that, “[n]Jo procedural doctrine is so erstdpted in a single opinion that is so ill-
conceived”; and see Dow Chem. Co. v Castro Alfa®6 S.W. 2d 674, 680 (Tex. 1990)
where Doggett J. referred forum non convenienas a, “legal fiction with a fancy name to
shield alleged wrongdoers”, and furthermore th&yum non conveniens...doctrine...has
nothing to do with fairness and convenience andryhvieg to do with immunizing
multinational corporations from accountability faheir alleged torts causing injury
abroad....”;ibid., at 681.
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state court by the representative of the estafv@fScottish citizens killed in an
air crash in Scotland. It was alleged agaiRiper that defective manufacture had
causally effected the wrongful deaths, and recoway claimed on the predicates
of negligence and strict liability. The plaintifenjoined the plane manufacturer
(located in Pennsylvania) and the American comptrat manufactured the
plane’s propeller (located in Ohio) as the deferslan the actioA’® The suit
was removed to federal court in California, and seguently transferred to a
federal district court in Pennsylvania, where dieéendants moved to discuss on
the grounds offorum non convenieds! This motion was supported by
defendant’'s claims that numerous witnesses egatetatithe defence were
geographically connected to Scotland and not sulyecompulsory process in
the U.S., the decedents and their heirs were Shottitizens, and locational
evidence at the accident scene centred on Scdfland@his translated in their
view to a clear preponderance of balanced fadgtofgvour of an alternative
forum conveniens. These contentions were met by substantive lawceros
adduced by the plaintiff, suggesting that dismissaluld be inequitable since
Scottish law determinative to products liability svéess favourable than the
applicable law, and all the evidence concerningnia@ufacture of the plane was
located in the U.$73 Despite the location of the defendant’s corporate
headquarters a short distance from the trial camt, even though adjudicatory
jurisdiction applied, the case was dismissed imatance with thdorum non

conveniensloctrinel?4

170 454 U.S. 238-40.

171 |pid.

172 bid; at 242-4. It was also highlighted by the Codtuttlitigation had been instigated in the
U.K. against several defendants, including Pipend ahat the appropriate British
governmental authorities had already undertakeémaastigationid., at 239-240.

173 In this regard the Court iterated that to givgriscence to substantive concerns would only
encourage claimants to engage in egregious forwoppshg and bring claims in the United
States lacking appropriate connectivity, and betésolved elsewhere, and moreover not
involving U.S. citizens;ibid at 252. See, generally, J. Stanton Hill, “Towa@kbal
Convenience, Fairness and Judicial Economy: An dent in Support of Conditional Forum
Non Conveniens Dismissals Before Determining Jigigzh in United States Federal District
Courts” (2008) 41 Vanderbilt Journal of Transnadiobaw 1177.

174 see Foley-SmitBupran. 9, at 171 iterating that the outcoméPiper represents an abrogation
of venerable principles: “Although the doctrine forum non conveniensvas originally
developed to prevent harassment of defendantgsitbecome a tool for U.S multinationals
seeking to avoid liability for human rights abusesmmitted abroad. The doctrine’s
application should be modified to take into accoghibalization, the increasing réle of
TNC's, technological improvements available toltdaurts, and the international interest in
promoting fundamental human rights.”
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The federal standard articulatedHiper engages a two-part tégb. First,

a court must determine whether an adequate alieenfmrum exists. If it does
the court proceeds with the second prong in detengi which forum the
litigation would best serve the private interesfstle litigants or the public
interests of the forum. In this regard there wasficmation of a shift from the
abuse of process approach articulate@utf Oil to the ‘most appropriate forum’
approach in the evaluation of the critéfi&. Moreover, as subsequently
determined inSinocheni’? it is permissible for federal courts to rule fmrum
non conveniensnotions even before establishing that the coust ddjudicatory
jurisdiction over the parties or subject-mattertioé case, with such dismissals
viewed as a less burdensome optional pathiiray.

Unfortunately, the Court inPiper failed to articulate the essential
requirement of an ‘adequate’ alternative forum my aneaningful practical or
realistic sens&’® As charted below, this has created unfortunats@guences for
dyspeptic foreign litigants precluded from U.S. kaoom doors. In terms of

‘adequacy’ the Court simply articulated that:

“Ordinarily, this requirement will be satisfied win¢he defendant
is ‘amenable to process’ in the other jurisdictionln rare
circumstances, however, where the remedy offeredhbyother
forum is clearly unsatisfactory, the other forumymaot be an
adequate alternative, and the initial requiremergy nrmot be
satisfied. Thus, for example, dismissal would betappropriate
where the alternative forum does not permit lifigat of the
subject-matter of the disputés?

175 See, e.g., Wiva v Royal Dutch Petroleum Co., B28d 88, 100 (2d Cir. 2000)ert denied
532 U.S. 941 (2001.

176 See Piper Aircraft, 454 U.S. at 254-55. Note deqaate forum is identified as one that
presents a remedy for the claim and will treatdla@mant with a basic level of fairness. In
general terms the defendant need only be subjepetsonal jurisdiction in the alternative
forum for the forum to be adequatieid.

177 Sinochem International Co. Ltd v Malaysia Intéimaal Shipping Corporation, 127 S Ct.
1184 (2007); and see generally, EE. Daschbach, t@/hbere’s a Will, There's a Way: The
Cause for a Cure and Remedial Prescriptions fouriddon Conveniens as Applied in Latin
American Plaintiff's Actions Against U.S. Multinatials, (2007) 13 L & Bus. Rev. AM. 11.

178 |pid., at 1192.

179 see generally, Samuedsipran. 3, at 1111 who cogently opinefiper has led courts to
interpret the two-part inquiry as they see fit with strict rules or guidelines. There is a real
concern that the current doctrine is driven by wikabest for defendants (and particularly
American defendants) rather than by the policy goél(a) protecting the domestic courts and
the public they serve and (b) ensuring that wroegslare held accountable for their actions in
forums where jurisdiction over them is proper.”

180 sSee Piper Aircraft, 454 U.S. at 254 n. 22.
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The ‘adequate’ alternative legal system presemdriper was that of the
U.K., advanced and developed in civil and comménisputes, but this test has
transplanted less successfully to alternative &ptions in developing nations in
other dispute&s! Allied to the ‘adequacy’ debate, the Supreme CouPiper
totally recast the parameters ofoaum non convenierenquiry in cases involving
foreign plaintiffs that institute litigation in ¢hUnited State¥2 Diminished force
is accorded to a foreign plaintiff's choice of éSUforum, and lower federal courts
must postPiper Aircraft consider in transnationfdrum non conveniengigation

the very citizenship of the plaintiff:

“When the home forum has been chosen, it is reddena assume

that this choice is convenient. When the plainiEff foreign,

however, this assumption is much less reasonaBkrause the

central purpose of arfprum non conveniengquiry is to ensure

that the trial is convenient, a foreign plaintif€eoice deserves less

deference 183

The momentum shift iRiper towards a most appropriate forum balanced
perspective, but skewed against foreign plaintifpresents an obfuscation of the
original import behind the equitable and discreticy formulatiort84 The
legitimate progenitor of the doctrine focused ootgction of the chosen forum
and the defendant from the inconvenience of chgifena dispute brought by the
plaintiff in a clearly inappropriate forum. The weoverarching incantation,

allowing enhanced discretion for a trial judgepldgs considerations of universal

181 A preferred option, the antit6hesis Biper, is the weighing of private and public interests
conducted by the Second Circuit Court of Appeal€arlenstolpe v Merck and Co., 638 F.
Supp. 901 (S.D.N.Y. 1986gff'd, 819 F. 2d 33 (2d Cir. 1987), wherein the distdotrt
emphasized: “The question to be answered is whettantiff's chosen forum is itself
inappropriate or unfair because of the various gieévand public interest considerations
involved. That [the alternative forum] may haveiterest in this lawsuit does not in any way
alter the fact that plaintiff's chosen forum alsasta significant interest in its outcome or that
the crucial liability evidence in this case is maanvenient to the present forum than to the
proposed alternative forum. Accordingly, [the fgre country’s] acknowledged interest in
this lawsuit, even if it were stronger than theserd forum’s interest — which this court does
not find it to be — would not necessarily form ada® grounds for forum non conveniens
dismissal.”

182 gSee Piper Aircraft 454 U.S. at 255-6; and sethéurMcParlangupran 2, at 72 who asserts,
“This distinction was expressed to be based nat desire to disadvantage foreign plaintiffs,
but was some form of rough rule of thumb for assgsthe reasonableness and convenience
of the plaintiff's choice of forum in a U.S. court.

183 |pid.

184 See Abbottsupran. 157, at 143-7.
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convenience and intuitive ends of justice prin@gpfe The flexibility provided by
a liberal specific factors myriad replaced thedigutocracy of an abuse of process

St Pierretraditional formulatiorisé

B. (In) Adequacy of Alternative Fora and AvoidamfeU.S. Multinational

Abuses

The controversial nature of the discriminatory U.fderal standard of
forum non conveniensas been identified in a series of high profileesathat are
set out belows” The jurisprudential bulwark to liability iRiper has, arguably,
been deployed in Machiavellian fashion by U.S. tmationals against foreign
plaintiffs in less-developed countries who are theal victims of corporate
malpractice, negligence, human rights abuses andrtfortunate maxim of profit
before principless® A form of reverse forum shopping has been ciousty
transplanted into the equation by large U.S. mationals in a succession of
product liability cases to circumvent ‘appropriate@nue in their home forum.
The reality, as Robertson and Miller have cogentgntified is that, “Although
courts and commentators routinely discisssm non convenieras if the issue at
stake were a choice between competing jurisdiction$act, the usual choice is
between litigating in the United States or not lat #° It should be difficult to

185 See generally Duval-Majosupra n. 157; Mazzola, “Forum Non Conveniens and Foreign
Plaintiffs: Addressing the Unanswered Questions&keyno (1983) 6 Fordham International
Law Journal 577; Carter-Stein, “In Search of JastiEoreign Victims of Silicone Breast
Implants and the Doctrine of Forum Non Conveniel($995) 18 Suffolk Transnational Law
Review 167; and see Friends for All Children Ind.ockhead Aircraft Corp., 717 F. 2d. 602,
606-607 (D.C. Cir. 1983).

186 See generally Princeupra n. 153; Duval-Majorsupra n. 157; and Solen, “Forum Non
Conveniens and the International Plaintiff” (1994¥lorida Journal of International Law 343.

187 See In re Union Carbide Corp. Gas Plant Disastt@hopal, India in Dec. 1984, 809 F. 2d.
195, 206 (2 Cir.) (affirming district court's dismissal on fam non conveniens grounds),
cert. denied484 U.S. 871 (1987); Dow Chem. Co. v Castro Alfat86 S.W. 2d 674, 679
(Tex. 1990) (holding that Texas law precluded désal on forum non conveniens grounds),
cert denied,498 U.S. 1024 (1991); see Carney, “InternatioRatum Non Conveniens:
section 1404.5 — A Proposal in the Interest of Ssigaty, Comity and Individual Justice”
(1995) 45 American University Law Review 415; aegisfra at p. XX.

188 As Jernagan has cogently stated, “when a U.pocation conducts activities abroad that have
direct bearing on U.S. interests, such as attempbnfulfil drug — testing requirements as a
pre-requisite for FDS approval, U.S. interests etgemely strong. Ultimately, even when
the interests are wealk, if jurisdiction can be r@ned in the U.S. forum, then U.S. courts
renege on their duty if they relinquish jurisdictivhen no adequate alternative is available”.

189 See Laurel E. Miller, “Comment, Forum Non Conests and State Control of Foreign
Plaintiff Access to U.S. Courts in InternationalrfActions” (1991) 58 University of Chicago
Law Review 1369, at 1388; and see Robertsapran. 156.
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countenance that when a plaintiff has selecteddb&endant’'s home forum, the
latter ought not to be surprised by being haled kaurt theré? moreover, it
translates to a, “perversion of therum non conveniendoctrine to remit a
plaintiff, in the name of expediency to a forumvihich, realistically, it will be
unable to bring suit when the defendant would retgenuinely prejudiced by
having to defend at [its] home in the plaintif€eosen forum®1 Pragmatically,
this represents the corollary of the orthodoxyremted undeGulf Oil/Piper
Aircraft where the crucial determinant to examine is whretheder ‘adequate’
alternative forum juxtaposed with the ‘less defegénteration, a presumption
applies in favour of the foreign forum. Prejudicgdfect is prescribed to the
determinant that the plaintiff is not a home restde this severely restricts the
likelihood of a hearing in a state where the U.Sitmational is incorporated,
even in the vicinity of the trial cou¥®? The ‘home’ domiciliary status of the
defendant metaphorically constitutes a perfidiousherted shield to liability?3
The unfortunate impact of the skewed less defelestandardisation is
exacerbated in personal injury disputes where tlepgnderance of adjectival
evidence and relevant witnesses are located alimaheé country where the harm
occurred. Pre-eminent interest is wrongly accoregrivate interest factors of
the parties, rather than public policy intereststioé chosen forum in ameliorating
environmental abuses and dumping of harmful preducThe difficulties are
propounded by the conclusion Riper that a less favourable substantive law in
the defendant’s alternative forum will rarely ctinge a ground of inadequacy.
The effect has been that, “the doctrine does netvesconvenience or fairness

goals but rather serves to insulate TNC’s from wespbility for their actions

190 Robertsonsupran. 156, at 405.

191 pan Processes, S.A. v Cities Serv. Co., 650 4028, 420 (2d Cir. 1981) (quoting Manu Int'l
S.Av Avon Prods., Inc., 641 F. 2d 62, 67 (2d C881).

192 See Dow Chemical, 786 S.W 2d 674 (Tex. 1990) etoggett J. cogently stated: “The
dissenters argue that it is inconvenient and unfair farmworkers allegedly suffering
permanent physical and mental injuries, includingversible sterility, to seek redress by
suing a multinational corporation in a court thbdecks away from its world headquarters and
another corporation, which operates in Texas thimtry’s largest chemical plant. Because
the doctrine they advocate has nothing to do vétiméss and convenience and everything to
do with immunizing multinational corporations froatcountability for their alleged torts
causing injury abroad, | write separately...”.

193 see Carlenstolpe v Merck and Co., 638 F. Supp, 905 (S.D.N.Y. 1986), affd. 819 F. 2d
33 (2d Circ. 1987) where the court iterated thatnprlgation of thePiper standard will,
“eliminate the likelihood that the case will beetti... discussion of convenience of withesses
takes on a Kafkaesque quality — everyone knows ribatitnesses ever will be called to
testify.”
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abroad”, and thereby, a tool for human rights abusommitted abrodd* In a
number of instances, detailed below, it is appaitesit multinational corporations
have marketed to foreign countries products thaveheither been banned or
untested in the U.S., causing severe harmful effeich widespread nature.

The forum non conveniendismissal formula has been perspicaciously
deployed by U.S. multinational defendants to bgpasernal regulatory lawiss
The tactical game-playing is tantamount to a pie€emodern pageantry as
disappointed plaintiffs receive a one-way ticketmed®¢ Defendants have
invoked the federal standard as a defensive shielohternational litigation,
fought the venue battle with the utmost rigoud egsisted legitimate suit in their
home forumt®” The implicated resonance is that U.S. fora db move a
presumptive interest or public policy engagement regulating the sale of
products beyond their borde€#8. This is counter-intuitive, and as argued
elsewhere should demand a rebalancing of the pfmalblic interest orderings
established inPiper Aircraft It is vital to enervate a strong U.S. interast i
assuring the safe regulation of American industryan international and national

level199 Consequently, it is important to avoid a ‘racdlte botton?% amongst

194 sSypran. 169.

195 see generally, Lippman, “Transnational Corporatiand Repressive Regimes: The Ethical
Dilemma” (1985) 15 Cal. W. Int. L.J. 542.

196 puval-Major has highlighted that U.S. interestrégulating the conduct of U.S. corporations
abroad is not entirely altruistic. A significanempentage of the profit of the largest U.S.
multinationals is made abroad, up to 40 percenth&f net profits, and much of these return
to the U.S. and become part of the gross natiomditpsupran. 156, at 675; and see further
Carneysupran. 186.

197 See GARY BORN AND PETER B. RUTLEDGE, INTERNATIONIACIVIL LITIGATION
IN UNITED STATES COURTS % edn., 2077, at 386; who cogently state, “defersiafio
argue that it would be inconvenient for them tméite in a court located only blocks away
from their headquarters often encounter sceptezdtions: “It is, as Alice said, ‘curiouser and
curiouser.” (Lony v E.I. Du. Pont de Nemours and, ®35 F. 2d 605, 608 (3Cr. 1991)
(noting that ‘Du Pont’ which is headquartered inlmington, Delaware, and is the largest
employer in that state seeks to move the actiomsigéd to a forum more than 3,000 miles
away.”

198 gsee generally, Street, “Comment, U.S. ExportsnBdnfor Domestic Use but Exported to
Third World Countries” (1981) 6 Int'l Trade L.J. 98nd see Beth Stephens, “Translating
Filartiga: A Comparative and International Law Aysmé of Domestic Remedies for
International Human Rights Violations” (2002) 271&d. Int'| L 1.

199 see generally, Beth Stephens, “The Door is 8fdir for Human Rights Litigation in U.S.
Courts” (2005) 70 Brooklyn Law Review 533; and Magf G. Stewart, “Forum Non
Conveniens: A Doctrine in Search of a Role” (1988)California Law Review 1259, 1284
asserting: “[I]f the defendant is a citizen of tleeum, that forum is not ‘disinterest’ in the
Gilbert sense, no matter how strong the interests ofdh#eting forum. It is not in any sense
unfair to impose upon the defendant’'s home foruengbonomic burden of litigating claims
brought against its citizens.
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developing nations soliciting investors: and protetis needed so that they are
not used as the ‘industrial world’s garbage €&rand ‘as dumping grounds for
products that have not been adequately testéd) sea-change is needed so that
inhabitants are not to be used as ‘guinea pigsdiiermining the safety of
chemicals 203

A significant problem with the federal standardf@fum non conveniens
has proved to be the ineffective examination of thweean alternative forum is
truly ‘adequate’ in realistic and practical sen®¥€¢s. There is a reluctance to
examine another legal system to identify if theinolavill be determined in an
equitable, timely and impartial fashié®. Examination transpires at a macro
rather than micro level with a failure to evaluatkat will actually occur in the
alternative forum, and to challenge concerns oé,larruption or wrong doirg§$
This often derives from misplaced and mis-diredtezhntations of international
comity and paternalistic imputations, revealechi ¢évaluation of a series of high-
profile dismissal cases below.

In Abdullahi v Pfizer In@%7 a terrible meningitis, measles and cholera
epidemic arose in Nigeria where Pfizer was tedfings on Nigerian residents. A

new antibiotic Trovan, unapproved in the U.S., wasted on two hundred

200 See Duval-Major,supra n. 156, at 675; and see Benjamin Mason Meir; fhagonal
Protection of Persons Undergoing Medical Experimion: Protecting the Right of Informed
Consent” (2002) 20 Berkeley Journal of Internatldoaw 513, at 532 highlight that many
\African governments are so concerned about aliegpgtharmaceutical companies that they
refuse to regulate their research activities onquigate lawsuits against them.

201 See Castro Alfaro, 786 S.W. 2d at 687 (Doggettahcurring); and see Marc Galanter,
“Bhopals, Past and Present: The Changing Legal ddsgpto Mass Disaster (1990) 10
Windsor Y.B. Access to Justice 151.

202 |pid; and see generally, Benjamin Mason Meir, “Inteoval Protection of Persons
Undergoing Medical Experimentation: Protecting Rights of Informed Consent” (2002) 20
Berkeley Journal of International Law 513.

203 |pbid; and see Paul C. Johnson, “Regulation, Remedy,Exported Tobacco Products: The
Need for a Response from the United States Goventiri991) 25 Suffolk University Law
Review 1, at 66 stating that harm inflicted abrémaften, “the culmination of foreseeable
events resulting from the decisions and activitiea United States — based company.”

204 see generally, Samudspran. 3; and see John Bies, “Comment, ConditioningufoNon
Conveniens” (2000) 67 University of Chicago Law Rew489.

205 gee, generally, Samuelspran. 3; and see John R Wilson, “Note, Coming to Aoaeto File
Suit: Foreign Plaintiffs and the Forum Non Convesidarrier in Transnational Litigation
(2004) 65 Ohio St L.J. 659, at 661 highlightingtftifl'lhe meaning of ‘inconvenience’ in the
forum non conveniens inquiry has thus shifted avirayn the maliciousness implied by
harassment to the comparatively benign problemnappropriate forum choice”; and see
further, P.J. Kee,” Expanding the Duties of theiMigt Doorkeeper: ATS Litigation and the
Inapplicability of the Act of State Doctrine andrbm Non Conveniens” (2008) 83 Tulane
Law Review 495.

206 gee generally, Baldwisupran. 12; and Boydsupran 155.
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children, aged one through thirteen, to includthaexperiment. These tests were
conducted even though information existed thatmi@keside-effects in children
included joint disease, bone deformation and lidamage, and even though
warnings existed that the studies contravened,efimational laws, federal
regulations and medical ethic®® Tragically, eleven children died following the
study and ‘controlled experiment’ and numerous &tiseffered injuries. A group
of Nigerian plaintiffs brought action in New Yodgainst the home defendant for
multiple violations of international law. The amwti was stayed oforum non
conveniensgrounds with Nigeria viewed as an ‘adequate’ farumt to be
displaced on comity grounds amongst other ratia®8teAn orator of hard truths
would have demanded more than the perfunctory gmion of whether Nigeria
constituted an adequate forum. The plaintiffs ended that the alternative venue
lacked, “adequate procedural safeguards” and treitam of independence and
impartiality” required to ensure an effective remedr the wrongdoing and
misfeasancé!® There was additional allegations that within Nigerian legal
system a fair trial would be rendered nugatory bseaof corruption, delay,
inefficiency and understaffilj? As Jernagan has cogently identified, these
disparate inefficiencies and inequities were suigobby a U.S. State Department
report containing findings that Nigeria was notalequate alternative foru#e
Interestingly, the Nigerian courts had disavowey iaterest or intent in hearing
the dispute, but this factor was disregaréiéd. It was not ‘grossly
disproportionate’ to subject the defendant to ditign just outside their front door
or inconvenient on an abuse of process staridard.

A vital policy interest is at stake in not allowitg}S. multinationals to

escape liability: “the United States and its colmdse a strong public interest in

207 77 F. App 2d; 48 (2d. Cir. 2003).

208 Apdullahi I, 2002 WL 31082956, at 1; and see Staphens, Where Profits and Lives Hang in
Balance, WASH. POST., Dec. 17, 2000.

209 Abdullahi 111, 2005 WL 1870811 at 1, 18.

210 Abdullahi I, 2002 WF 31082956, at 6.

211 |pid., at 8.

212 gee Jernagasupran. 9 at 1109.

213 |pid., at 1100.

214 See Jernagarsupra n. 9 at 1095. Note that Jernagan cogently st&iéen a U.S.
corporation conducts activities abroad that hawdiract bearing on U.S interests, such as
attempting to fulfil drug-testing requirements aspwe-requisite for FDA approval, U.S.
interests are extremely strong. Ultimately, evéremthe interests are weak, if jurisdiction can
be maintained in the U.S. forum, then U.S. couetsege on their duty if they relinquish
jurisdiction when no adequate alternative is atdéld; ibid., at 1102.
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the behaviour and regulation of U.S. companiestiqudarly when U.S.
involvement is the only way to protect U.S. pulpmlicy interests?15 |t is also
important to properly address the ‘adequacy’wegtin the first prong oPiperin
matters of transnational litigation. A failure faroperly address financial
considerations as a bar to suit arosélurray v British Broadcasting Corpié a
decision which in many respects is the corollanjobbe?1? considered below.
The action involved a claim for copyright infringent and unfair competition
brought by the plaintiff against the British Broadting Corporation (BBC). It
centred on violations of costume design rights invell-known and popular
fictional character, Mr Blobby, a feature of a tééon programme entitled
‘Noel's House Party’. The estimated cost of thmgdition was around £200,000
and at that point no contingency fee arrangemesiesy operated in English law,
and the plaintiff could not raise a loan for thatgnificant sum. The Second
Circuit refused to allowfiscus conveniengo trump forum conveniensand
determined that, “Murray’s claim of financial hangs may not be considered in
determining theavailability of an alternative forum but must be deferred ® th
balancing of interests relating to the forum’s eamence.218 It is submitted,
however, that the obverse should be primordialarfaial hardship iMurray
precluded suit in any alternative forum and oughthave been part of the
‘adequacy’ questioA® The primary inquiry should reflect the districbust
perspective irCarlenstolpé20 and whether the plaintiff's chosen forum, “iseifs
inappropriate or unfair because of the various gtevand public interest
considerations involved. That [the alternativeufaf may have an interest in this
lawsuit does not in any way alter the fact thainitfs chosen forum also has a

significant interest in its outcom@&21

215 |pid., at 1100.

216 81 F. 3d 287, 289 (2d Cir. 1996).

217 Lubbe v Cape Plc [2000] 1 WLR 1545; and B at p. XX.

218 |pid., at 292-93.

219 See Samuelsupran. 3 at 1074 who states: “Flexibility is certaiMgluable when courts are
weighing the private and public interests and @gan and should have discretion in that
inquiry. But that prong should only be reached mvaeourt has established that an alternative
forum exists for the action.”

220 Carlenstolpe v Merck and Co. (Carlenstolpe JB B3Supp. 901 (S.D.N.Y. 1986); aff'd, 819
F. 2d 33 (2d Cir. 1987).

221 |pid., at 909.
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The reality under the federal standard is that adicum’ of ‘adequacy’ in
the alternative legal system has satisfied U.Srted# In Aguinda v Texagé?3 a
large group of Ecuadorian and Peruvian plainstied Texaco, a U.S.-based oil
corporation in the Southern District of New YorkThe central allegations
focused around environmental abuse and persopay im that the defendant’s
oil operations had polluted the rivers and raire$ts of Ecuador and Peru. The
causal effect was that the plaintiff's had beempesed to toxic substances....and
have or will suffer property damage, personal iesir and increased risks of
disease including cancet?* The case was dismissed famum non conveniens
grounds.

A similar jurisprudential bulwark was presented-lnres225> a case where
Peruvian plaintiffs sued an American company forimmmental torts, alleging
that their mining operations had caused polluteading to personal injury in
violation of international law. It was determindidat the private and public
interest factors overwhelmingly favoured dismigsél. This also applied in
Tured?#2”where claimsinter alia, arose that Coca Cola, the American soft-drinks
manufacturer, had, via their managers at a Tutkagtling plant, hired a branch of
the Turkish police to inflict retributory injuriggnternational tort) on former plant
employees engaged in a peaceful labour demonstratimternational comity
principles were dubiously raised to suggest thatkdyls national interest in
adjudicating the claims far out-weighed that of th& 228

Substantively the court ifuredi, following Piper, rejected lower recovery
in the alternative forum as significant: “The cartten that Turkish law may not
contain provisions allowing causes of action oredias precisely equivalent to

those Plaintiffs assert in the instant action foet] constitute a bar to a finding

222 See Elizabeth T. Lear “National Interests, Fareigjuries, and Federal Forum Non
Conveniens” (2007) 41 U.C. Davis L. Rev. 559, a2-63 suggesting that, “[fleder&brum
non convenienslecisions appear to depend more on the indivibiades of district court
judges than any identifiable legal standard”.

223 142 F. Supp. 2d 543 (S.D.N.Y. 2004a}f'd as modified303 F. 3d. 470 (2d. Cir. 2002); and
see generally, Julius Jurianto, “Forum Non ConvaslieAnother Look at Conditional
Dismissals” (2006) 83 U. Det. Mercy L. Rev. 369.

224 |pid., at 537-38.

225 See Flores v Southern Peru Copper Corp., 2585p.2d 510 (S.D.N.Y. 2002).

226 |pid., at 543-44.

227 See Turedi v Coca Cola Co., 460 F. Supp. 2d 500.N.Y. 2006).

228 |pid., at 528.
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that an adequate forum exis&? The impact is that U.S. multinational
corporations enjoy two unfair advantages in thenxdnational process. They
receive financial gain and huge profits from trantisg business in less developed
areas where local residents are precluded fronesedior harms at home due to
ineffective legal, economic and political infrasttures?3° This is correlated with
U.S. corporations insulated by the federal standianth legitimate pursuit in the
home forun®3! In deploying an international comity argumentthapaternalistic
concernsvis-a-vis stigmatising the foreign venue as not meeting Wt&ndards,
the outcome is that a fair forum is not achievednmamy occasions, but simply
whether the alternative forum reveals thatodicum’ of independence and
impartiality necessary to an adequate alternatvenf 232

The weighing of the most suitable forum approach,opposed to the
abuse of process standard propounded in thisegréiold adoption of it as a barrier
to U.S. actions against multinational corporatiomas exemplified in sharp focus
by theUnion Carbidecase?33 involving the most devastating industrial disaster
our time234 During the early morning hours of December 384.% lethal gas
known as methyl isocycanate was accidentally redsom a chemical plant
operated by Union Carbide India Limited (UCIL) inh&pal, India. This

229 |pid., at 525.

230 See Goodrich, “Recent Decisions — Jurisdiction &rocedure Forum Non Conveniens”
(1982) 15 Vanderbilt Journal of Transnational LaB835at 598 highlighting that a U.S.
defendant enjoys the protection of U.S. law andrdfore, should be subject to the limitations
that this law places on it. Additionally, the Ut&s an interest in insuring that its citizens and
residents are accountable as reflected by |U.S. [Bls enhances the value of the products
and services offered in export by these citizerts r@sidents and also indicates that the U.S.
does not promote or allow the dumping of inferind alangerous products in other countries
by its own citizens.

231 See Baldwinsupran. 12, at 772 arguing that dismissals should belapposite where: “(1) a
truly adequate alternative forum is available,, itee human rights plaintiffs can easily and
safely seek redress in a forum that will undoulytgalbvide a fair trial, (2) the private interest
factors strongly indicate that the defendants wilffer real incconvenience Forum Non
Conveniens onvenience, e.g. the defendants afferalgners and all the key evidence and
witnesses are located abroad, and (3) the alteenftium’s public interest in hearing the case
substantially outweighs the United States’ stramgriest in adjudicating international human
rights claims.”

232 gee generally, Samuedspran. 3, at 1111 concluding that: “There is a realcgon that the
current doctrine is driven by what is best for defgnts (and particularly American
defendants) rather than by the policy goals opfajecting the domestic courts and the public
they serve and (b) ensuring that wrongdoers am &etountable for their actions in forums,
where jurisdiction over them is proper; and seeegaly Foley-Smittsupran. 9.

233 See In re Union Carbide Corp. Gas Plant Disast@hopal, India in Dec., 1984, 809 F. 2d
195, 197 (2d Cir. 1987).
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poisonous chemical caused the deaths of over Ar@@n citizens. More than
200,000 were injured as a result of this relé@seHuman tragedy arises in
various guises and this proved one of the wolsstidations. Scores of victims
lived in shanty towns just outside the gates ofRBhepal plant, and little attention
was paid to the sound of the plant's emergen@nsan the morning of the leak
because the plant used this same siren regutagighal changes in work shifts.
In the immediate months following the Bhopal acotdé45 purported class
actions were commenced in federal district courthée United States on behalf of
victims of the disaster against Union Carbide Caapon (UCC), UCIL's U.S.
parent company. Eventually these actions weresalmated by the Judicial
Panel on Multidistrict Litigation and assigned teet Southern District of New
York.23¢  The court, however, weighing the factors suggk&te the Supreme
Court in Gulf Oil and Piper Aircraft granted conditional dismissal based on
forum non convenier¥s’

Judge Keenan determined that, ‘no American intareshe outcome of
this litigation outweighs the interest of India @applying Indian law and Indian
values to the task of resolving this ca®€.’ The supererogatory effect was to
promote international comity consideration to théats of outcome
determinativenes®® The court also cited other relevant factors ® dismissal
solution: the victim’s medical records and the pknrecords regarding

management, safety and personnel were locateddia;lthe majority of these

234 |bid. See generally, Cummings, “International Masst Téigation: Forum Non Conveniens
and the Adequate Alternative Forum in Light of tBeopal Disaster” (1986) 16 Georgia
Journal of International and Comparative Law 109.

235 |pid., at 197.

236 See In re Union Carbide Corp Gas Plant Disadt@hapal, India in Dec., 19874, 601 F.
Supp. 1035 (J.P.M.D.L. 1985) (centralising 18 awtipending in 7 federal district courts).

237 See Union Carbide, 908 F. 2d at 198. Dismissa wonditional upon Union Carbide: (1)
consenting to jurisdiction of the courts of Indiadacontinue to waive defences based on the
statute of limitations; (2) agreeing to satisfy gmgggment rendered by an Indian court upheld
on appeal, provided the judgment and affirmanaemjgort with the minimal requirements of
due process’; and (3) subject itself t discoverglamthe Federal Rules of Civil Procedure of
the United Statesbid.

238 |n re Union Carbide Corp. Gas Plant Disaster lagil, India in Dec, 19084, 634 F. Supp.
842, at 867 (S.D.N.Y. 1986); and see generally,nJBkllas, “Strategy in International
Litigation” (2008) 14 ILSA J Intl and Comp L. 317328 (stressing that although forum
shopping is often viewed in a pejorative hue, & imatter of simple logic that a party aims to
select the most favourable venue).

239 gee generally, Robertson, “The Federal DoctrihgFarum Non Conveniens: An Object
Lesson in Uncontrolled Discretion” (1994) 29 Texaternational Law Journal 353; and see
Petrossiansupra n. 9, at 1271, suggesting that the federal staligktion of forum non
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records were written in the Hindi language; andgpertation costs for witnesses
would have been substantial. Moreover, the cdaliagated upon public factors,
including crowded U.S. court dockets, and thatdrfthhd a presumptive interest in
adjudicating the claims in its courts accordingitetort standards rather than
imposing foreign (higher) standards upon th#éM.It was suggested that the
Indian government had an interest in responding ttangerous injury, despite
protestations to the contrary that U.S. regulastaypdards were approprigté.

The Bhopal case is the most important illustration of the atipU.S.
industry has upon less developed countries’ (atreéfe/ant time frame in India)
infrastructures leading to serious injury for fgmivictims242 The defendant,
Union Carbide, was a multinational corporation vibadquarters in Connecticut.
Although the Bhopal pesticide plant was operated bsubsidiary, Union Carbide
India Limited, the U.S. based parent company hathprity shareholding in this
offshoot, and had veto power over many of its pedi@and practices. It was also
determined that the U.S. parent company, ‘supghedindian affiliate with the
overall design for the plant’, and one of its ergrs had responsibility for
approving the design when the plant began op&xsti® At the very least the
parent Union Carbide company had a case to answéindir causal involvement
in the Bhopal tragedy. By application of the ttemhal doctrine, as intimated
throughout the article, it was virtually inconcaible that a defendant could be
harassed if the litigation playing field was withiime defendant’s home ground
forum. In such circumstances it would be a radividual, deploying ends of
justice arguments, who could invoke the shield oflue inconvenience and
disturb the equilibrium in favour of original plaifi selection. The Union
Carbide lawyer was so certain of dismissal of acba a forum non conveniens
basis that constant reference was made to thealeskandard. The enumerated

references were so extensive that Judge Kennasddailn ‘Johnny one-noté#

conveniens promotes systemic forum shopping, thiatpgossibility was specifically adduced
in Piper, but disregarded.

240 gee Solen, ” Forum Non Conveniens and the Intierme Plaintiff” (1994) 9 Florida Journal
of International Law 343, at 346; and see gener8liperman, “Developments in Jurisdiction
and Forum Non Conveniens in International Litigatid houghts on Reform and a Proposal
for a Uniform Standard” (1993) 28 Texas Internagiooaw Journal 501.

241 gee generally Duval-Maj@upran. 156; and Carnesupran. 186.

242 gee generally, Millesupran. 188.

243 See Cummingsupran. 233, at 110-115.

244 |pid., at 122.
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This confidence was not misplaced as the New Yoiktcheld that, “The Indian
interests far outweigh the interests of citizenstioé United States in the
litigation.”245 In Judge Kennan’'s opinion, “The presence in Ind@ the
overwhelming majority of the witnesses and evidenagould by itself suggest
that India is the most convenient forum for thiscase.246

The Piper standard forforum non conveniendismissals continues to
provoke controversy. It has been deployed by WiSrict courts to defeat foreign
claims being resolved internally in three high peotases during the course of the
last year. The determinationlimre Cadbury Shareholder LitigatiéfT illustrated
the tactical utility of the doctrine for foreign mamrations transacting business in
the U.S. The action involved a challenge by trenpiffs against the actions of
the Board of Directors of Cadbury in connectionhnét hostile takeover bid by
Kraft Foods Inc., and suit was brought in New Jeffeeleral court, even though
Cadbury is a U.K. company, U.K. law governed thmai8’'s conduct and the
bidding process, and none of the parties residetNew Jersey. The court
determined, in accordance with the dual standardutated inPiper, the U.K.
was an adequate alternative forum, that the pfésthoice of New Jersey should
be granted little deference, and the public andapei interest factors weighed in
favour of the U.K. It was also acknowledged thanifest differences between
U.K. and U.S. takeover law, significantly less benal to the plaintiff's action,
did not detract from the availability of an adequafternative forum and the
possibility of redress elsewhere.

The civil litigation subsequent to aircraft crastod Spanair Flight 50228
and Air France Flight 44749 mirror the Piper formulation and reveal the
continued vitality of the doctrine for good or illin the former case the crash
resulted in the deaths of 154 people and 18 injuesdl consequently 204
plaintiffs of primarily Spanish citizenship brouglitl6é wrongful death and
personal injury actions in the U.S. against U.Snafiacturing defendants, but not
against Spanair. The suit was dismissed in distaart just a few months ago on

the predicate that Spain represented an adequat®.fand significant delays in

245 Union Carbide, 634 F. Supp. At 867.

246 |pid., at 866.

247 |n re Cadbury Shareholder Litigation, No. 09-C8B6 (D.N.J.).

248 Re Spanair Flight 5022, (2011) consolidated int@g District of California.

249 Re Air Flight 447, (2011) Northern District of [@arnia.
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civil procedure therein pending resolution of cmadi proceedings against the two
mechanics who had worked on the aircraft before ttrash, did not alter the
outcome. Similarly, in the latter case suit wasndssed in favour of an
alternative forum as the court was persuaded bgubstantial evidence located in
France, the plurality of French citizens aboard diveraft, and ultimately that
France had a greater interest in the litigatioantithat U.S., and provided a
‘superior’ forum. A U.S. plaintiff bringing an aonh against a foreign defendant
can expecprima facieweight to be accorded to their selection of Wé&hue.
Such respect is contumeliously rejected to forgigmtiffs suing U.S. defendants,
in that they are pejoratively relegated to theustaif illegal immigrants before
U.S. courtg30

. International Comity and Stalking Horse ArgumentsMultinational

Abuse Rectifications

“If comity as ‘international respect’ is to be e¥ded as a
legitimate factor iforum non conveniensases, it would seem
more respectful to other nations to ensure thatimational
companies based in developed countries such adJtited
States are not allowed to escape the legal stdsd#Hrtheir
home country by virtue of an unnecessarily libdoabm non
conveniensloctrine.’251

Principles of international comity have often beeguated with
international respect towards foreign nation stétesot interfering in the legal
infrastructures of those countri®s. Deference or respect is arguably shown to

foreign sovereigns by allowing cases to proceethir territory for ‘appropriate’

250 gee generally, Carter-Stein, “In Search of Jasforeign Victims of Silicone Breast Implants
and the Doctrine of Forum Non Conveniens” (1995)Si8folk Transnational Law Review
167.

251 See Princesupran. 30, at 580; and see Joel R. Paul, Comity ierhational Law (1991) 32
Harvard International Law Journal 1, at 71, assgrthat: “ By allowing transnational
business to choose legal systems imposing a losgeratory burden than the United States,
U.S. courts have effectively lowered regulatoryndeads... [A] court effectively allows a U.S.
manufacturer to avoid U.S. tort liability and encages other manufacturers to locate plants
abroad.”

252 See Virginia A. Fitt, “The Tragedy of Comity: Qai®ning the American Treatment of
Inadequate Foreign Courts” (2010) 50 Virginia Jalirof International Law 1021, at 1027
stressing: “An understanding of comity as a prilecipepresenting an important crossroads
between courtesy and obligation, a signal of resfacseparation of powers and foreign
sovereignty, and an idea integral to the natiomditipal and economic systems explain why
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redress. IMAbdullahi, the overriding determinant of a supposed comitgrest
overrode clear evidence that the ends of justicaldvnot be served in any real
sense by trial in Nigeria, or indeed EcuadorAguinda, Peru inFlores and
Turkey in Turedi  This primordial, but harmful sentiment, was dga
supererogatory in thBhopal case, namely, ‘To deprive the Indian judiciary of
this opportunity to stand tall before the world @ondoass judgment on behalf of
its own people would be revive a history of subsgree and subjugation from
which India has emergeé&® No doubt such benign paternalistic incantations
provided great succour to the many Bhopal suffendre fifteen years after the
tragedy had received no financial recompense whaés for harms endured.
Doctrinal principles aligned to international céynand anti-chauvinism
have enjoyed a lengthy period of gestation, of rediluvian nature dating back
to Holland in the seventeenth centéid. The concepts received judicial support
in the U.S. inHilton v Guyotwhen Justice Gray asserted that, ‘Comity....is the
recognition which one nation allows within its tery to the legislative,
executive or judicial acts of another natid¥.’ Unfortunately its application in
the forum non conveniensubstantive arena has been seriously flawed, asd ha
allowed local defendants sued by alien plaintifiscircumvent the legitimate
jurisdiction of their home forur?f® In Abdullahi for instance, the U.S.
multinational pharmaceutical company should hasenbheld to account locally
for internal decisions taken at home regarding éexpental’ drug trials abroad,

as the foreign government itself requestd By similar accord, it transpired in

courts often choose deference in the face of ctioni and see generally, Joel R. Paul, “The
Transformation of International Comity” (2008) 7aw and Contemporary Problems 19.

253 |n re Union Carbide Corp Gas Plant Disaster abdih India in December, 1984, 634. F.
Supp. 842 (1986) at 865-7.

254 See Paubupran. 250, at 14-17.

255 159 U.S. 113 (1895). Note the Supreme Courtrasbehat, “comity in the legal sense, is
neither a matter of absolute obligation, on the baed, nor of mere courtesy and good will,
upon the other”, but requires, “due regard botinternational duty and convenience, and to
the rights of [a nation’s] own citizens or of oth@rsons who are under the protection of its
laws”; ibid., at 164.

256 See Fitt,supran. 251, at 1044, concluding that: “In exercisirigcdetion, American courts
should increase their reliance on evidence of @ion, including reports from other
governments or government branches, scholarly lesticnon-governmental organisation
reports, and evidence of potential case-specifigstite. Moreover, American courts should
decrease the presumption of adequacy or reducesttientiary burden for plaintiffs to
overcome the presumption”, and moreover, “...whateismed convenient by American courts
is not always convenient to the interests of jestic

257 The stark reality is that for the plaintiffs Abdullahieither a remedy could be obtained in the
U.S. or not at all. Further, as Galanter has stiitssome fifteen years after the claim in Union
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Piper that Pennsylvania was not a ‘convenient’ forumvimch to litigate a claim
against a Pennsylvania company that a plane waetokely designed and
manufactured in Pennsylvarf@®. Public interests should dictate that the court
ought to impose forum standards on home-based rntlwcatorporations engaged
in the negligent marketing, design and sales oflpets abroad. Lack of respect
and chauvinism applies, it is contended, when thesmpanies extricate
themselves inappropriately from the regulatory &t standards of the forum.
Expectations should prevail that where harm isaéd in a foreign territory, but
the substance of the tortious conduct is causalketl to actions determined
within home borders, then ‘true’ as opposed tétsdacomity demands redress
internally as no ‘abuse of process’ occurs via hoeselutionzs®

The reality is that a game of ‘international chesgplies with comity
arguments, deployed by egregious defendants adkéngthorse. The rhetoric of
comity is deployed to ‘check-mate’ unfortunate fgre litigants from seeking
redress in the U.8% No clearer illustration of this international skegame —
shifting can be provided than the strategic atéisiin Bhopal Union Carbide
unstintingly praised the overwhelming merits of thkernative Indian legal
system in federal district court. The ‘quality’ thfe alternative system must have
deteriorated extraordinarily quickly as when thepdite was deposited on the

jurisdiction of the Supreme Court of India, UniorarBide representatives,

Carbide was dismissed from a U.S. venue on theigated of forum non conveniens, the
preponderance of victims had received little or ammpensation at all; see M. Galanter,
“Law’'s Elusive Promise: Learning from Bhopal’, in RARNSNATIONAL LEGAL
PROCESSES 172, 175 (Michael Likosky ed. 2002) (&% fweeks after the gas leak, the
Chief Justice of India observed: “These cases imeigiursued in the U.S. It is the only hope
these unfortunate people have.”); and see gengFallgy-Smithsupran. 9; Jernagasupran.

9; and Petrossiasupran. 9.

258 See Oceanic (1988) 165 C.L.R. at 254 per Deane J.

259 gee Jernagasupran. 9, at 1120 who cogently argues that: “U.S. tooeed to re-evaluate
their use of comity to ensure it is not used asta tool resulting in dismissals based on a
rationale of deference to foreign forums that ao¢ adequate alternatives. To determine
whether a forum is realistically adequate, coutisutd rely on factual findings that the
political branches are best equipped to make aoll {o analogous case law=-both foreign
and domestic — that objectively analyzes a foruadequacy with neither paternalism nor
misplaced deference. A more realistic assessnieadaguacy will also lead courts to renew
their unflagging obligation to exercise the juriddin they have.”

260 See Oceanic (1988) 165 C.L./R. 197, at 254 panBe who states: |...if one turns from what
is praised as judicial comity to what is condemasdudicial chauvinism, it seems that the
broader forum non conveniens discretion is liabldtting with it the notion that ‘citizens or
residents deserve somewhat more deference theigrfopéaintiffs’ seePiper Aircraft..At
least, any judicial chauvinism, which might, in lear times, have been implicit in the
traditional principle was well intentioned towatrttie foreign plaintiff.”
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‘wantonly assailed the dignity and authority of tmelian Supreme Cour#6l
Tactically, the true feelings and public interestsforeign governments are a
pawn in litigational disputes, and their genuinenc@ns are obfuscated by
rhetoric and strategjf?

A number of academicians have supported the cufesigral standard,
and less deferential treatment accorded to forpigimtiffs, notably Weintraud§3
and Reynold®4 who are also significant proponents of contraryuarents on
comity and anti-chauvinism. Their arguments witistilled adopt the following
considerations: it would be inappropriate to ireesf with foreign countries’
regulatory and legal infrastructures indirectlg iorum non convenier#$s U.S.
laws, policies and social mores should not be eard@% empowerment of
foreign nations incorporates improvement organyoaithout U.S. interference or
assistancéé’ the threat of ‘massive damages’ accruing from ecidant in the
U.S. already compels perspicacity on corporation®itow a high level of care at
their U.S. facilitiegt8 the U.S. must not become a ‘magnet for the aditiatf the
world’269 through the clear adventitious benefits to thgditts of lower costs and
higher recovery; and concerns over loss of an eoanadvantage and stable jobs
in subjecting U.S. multinationals to U.S. regutgtstandards when operating in

less developed countries, ‘subjecting U.S. defetsdem suit here by foreigners

261 See Baxi and Dhanda, VALIANT VICTIMS AND LETHALITIGATION: THE BHOPAL
CASE (1990); and see also, Darmody, “An Economi@idpch to Forum Non Conveniens:
Dismissals Requested by U.S. Multinational Corporet — the Bhopal Case” (1988) 22
George Washington Journal of International and Bouo Law 215.

262 gee Paulsupran. 250, at 71 who iterates: “By allowing transoaéil business to choose legal
systems imposing a lower regulatory burden than Wmited States, U.S. courts have
effectively lowered regulatory standards. By refgso exercise jurisdiction in a case like
re Union Carbide a court effectively allows a U.S. manufacturerateid U.S. tort liability
and encourages other manufacturers to locate planosd.”

263 \Weintraub, “ International Litigation and Forumoi Conveniens” (1994) 29 Texas
International Law Journal 321.

264 Reynolds, “The Proper Forum for a Suit: Transwatl Forum Non Conveniens and Counter-
Suit Injunctions in the Federal Courts” (1992) 7xas Law Review 1663.

265 Reynolds states: “If an American court, even applying Indian “substantive” law, were to
award damages many times higher than would an nnd@urt, Indian policy necessarily
would be disrupted. The relatively low risk of aware of significant damages probably plays
a role in India’s ability to attract foreign bussse The Indian government (including its
courts) might find that risk is an acceptable pt@@ay for attracting an American company to
build a plant there and stimulate a depressed esghabid., at 1708.

266 See Weintrauksupran. 262, at 352.

267 |pid.

268 See Reynoldsupran. 263, at 1707-1708.

269 See Weintrauksupran. 262 , at 352.
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injured abroad places our companies at a world-widempetitive
disadvantagez70

The arguments presented by Weintraub and Reynlo#&l®& been adopted
and extended in recent literature in support of fdderal standardisatici! A
number of commentators have decried that it isfoothe courts of the United
States to, “serve as arbiters to the wobl@that, “United States taxpayers should
not bear the burden of an increased case load itedJiStates courts because
legislators of other countries are attempting tehpaases, properly belonging in
the foreign forum, into the United Staté%3®,and as the dispute is not concerned
with protecting the rights and property of the fora taxpayers. Consequently,
“the case more properly belongs in the plaintiisme country where he has
contributed to the maintenance of the cou#t$." These arguments are aligned to
concerns, endorsed and supported by U.S. multmalticorporations, that U.S.
courts represent ‘easy targets’ for forum shopgipgalien plaintiffs abroad with
attractions of extensive pretrial discovery, juryials, contingency fee
arrangements and higher damage aw&fdsThis coalesces with pre-emptive
jurisdiction in some Latin-American countries sahGuatemala, Nicaragua and
Panama to transmute cases back to the U.S. throaglpulatively shutting their
courtroom doors to home plaintif$® In such circumstances, Stanton-Hill has
argued for conditionaforum non conveniendismissals without jurisdiction so
that foreign plaintiffs are compelled to rely oneith ‘native’ jurisprudential
systems for any remedies:

“By accepting claims that should be dismissedfémum non
conveniens the United Stated federal courts effectively
condone the short-sightedness of developing casmtiRather,
a basic sense of logic and fairness demands thetiageng
countries open their courthouse doors — by whateveans

270 |pid.

271 See generally, Hal S. Scott, “What To Do Aboutreign Discriminatory Forum Non
Conveniens Legislation” (2009) 49 Harvard Interoa#éil Law Journal Online 95; Jennifer L.
Woulfe, “Where Forum Non Conveniens and Preemplivésdiction Collide: An Analytical
Look at Latin American Preemptive Jurisdiction Lawshe United States” (2010) 30 Saint
Louis University Public Law Review 171; and Stantdifl, supran. 2.

272 See Woulfesupran. 270, at 196.

273 |pid.

274 |bid., at 195.

275 See Scottsupran. 270 at 96. Interestingly, it is stated tha tesearch for this paper was
supported by a behemoth multinational corporatibnje Food Company, Inc. Further
comment is rendered superfluous!

276 |pid., at 99-101.
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necessary — to shoulder a portion of the legahddathat arise

from their conscious choice to embrace industrdilon and

welcome foreign multinational outfits. In the modevorld

where no single person is insulated from an intesnal tort

feasor, a competent and convenient judicial foraomfwhich

to seek relief becomes a natural right of humasterce.277

The arguments that have been advanced by promoattiie U.S. federal
standard and articulated policy arguments of cogmigternalism and anti-
chauvinism, set out above, do not outweigh thetdetais consequences implied
by that standard for deserving victims of malgeagtinternational torts, and
abuses. American regulatory frameworks ought telyago corporations
domiciled therein, but also be operative in devieigpnations through diverse
strands of their hierarchical enterprise Weinlsegphoristic statement has a
particular resonance in this context that, “[W]oltdk& comity, reciprocity, and
mutuality, having a deceptively right ring, like ggb breeding and sweet
disposition.2’8 When applied tdorum non conveniertte concept of comity has
a hollow sound. Théorum non convenienmquiry must be refocused to more
closely approximate the doctrine’s original intem{s stated below, the equitable
conscience of the doctrine that underpins the eigorary test, derived from
inconvenience to the parties needs to be revivéith, avreturn to the traditional
equipoise between domestic and alien plaintiffs.tefplate is provided by the
extant approach adopted by the High Court of Alistin Voth27° a test based on
‘clearly appropriate’ forum-selection. It is degpiplausible to suggest that
state relations are threatened by breaches ohatienal comity: it is abrutum
fulmento iterate that a foreign government would beoaffed by their citizens
being allowed to recover damages abroad against. UrBltinational
corporationgs80
Comity and anti-chauvinism have been employed I&. defendants in a

strategic fashion and do not merit theinence gris&urrently accorded, nor

277 See Stanton-Hillsupran. 2; at 1205. Note, in antithesis to the argusi@nesented in this
article, it is further contended by Stanton-Hilath“If conditional forum non conveniens
dismissals without jurisdiction are more frequergipployed by federal courts, then foreign
plaintiffs will have no choice but to rely on thaiative judicial systems for relief. The
resulting pressure should counteract the developmgtries’ hastiness to create jobs and
foster economic development without consideringléing-term consequencesibjd.

278 See Louise Weinberg, “Against Comity” (1991) 86dGL.J. 53, at 59.

279 \oth v Manildra Flour Mills Pty. Ltd. (1990) 17.L.R. 538; se@fra at p. XX.

280 gee generally, Princsypran. 390.
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should they obfuscate a genuine and proper inqotoy whether the alternative
forum is ‘adequate’ in a practical and realistiarmer. Modern developments
have blinded the requirement to establish injusticcéhe defendant, and allowed
instead a myriad of ethereal and uncertain speiciferest factors to be
presumptively used to allow a defendant to obgastay of proceedings. Indeed,
Prince has cogently highlighted thdgrum non conveniengs now, “such a
straight forward mechanism for obtaining a disnlissaspecially in the United
States — that a defendant’s lawyer could rightlyabeused of negligence if they
did not seek to employ the doctrine, particulaggiast foreign plaintiffs 281 The
original rationale of the doctrine needs to bexareined, and a fresh reappraisal
of the nature and importance of public interestymma as part of an intellectually

coherent juxtaposition between jurisdictional ahdice of law precepts.

\% ANGLO-AMERICAN PUBLIC AND PRIVATE INTEREST
FACTORS: A GALLIMAUFRY OF EXOGENETIC INFLUENCES

“The doctrine offorum non convenienss not a neat divider,
like a fence, which separates the cases wherediciisn

should be retained from those where it should rinstead, it
meanders, like a river; and as a river with timey mlaange its
course by the erosion and build-up of its bankstao the
judge-made doctrine diorum non conveniendevelops new
twists and bends, shrinking and growing as it aamf novel
factual situations282

When foreign disputants submit to English jurisidic over their action
then courts are prepared to advance the foruméadst in trial in England. |f,
however, the defendant objects and applies foaw thte court must apply the
Spiliadafactors to identify the most appropriate forunconsideration of all the
circumstances of the case, the interests of thiepasnd the ends of justié®.
Reciprocal principles apply within the contextymlrview of the U.S. federal
standard, articulated iRiper, which incorporates an ethereal myriad of private

and public interest conditions. In determining thiee the balance tips in favour

281 |pjid., at 588.
282 gee Alcoa Steamship Co. v M/V Nordic Regent, B52d 165, 173 (1978) (Judge Timbers,
dissenting in partyev'd en banc564 F. 2d 147 (2d Cir. 1980).
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of the claimant’s choice or a foreign forum may eleg upon the extent of the
American tortfeasor’s involvement in the allegedtitms conduct, adduced
concerns of international comity or anti-chauvinjsor the residence of the
litigants. Lord Templeman, presciently identified Spiliada that, “the factors

which the court is entitled to take into accountamsidering whether one forum
is more appropriate are legion. The authoritiesndth perhaps cannot, give any
clear guidance as to how these factors are to ghee in any particular cases*

A range of epigenetic influences on venue selectiorthe U.S. has made
prediction uncertain, and as Stein has stated¢iselt has been, “a crazy quilt” of

ad hoc, capricious and inconsistent decisighs.

A. Applicable Law and Intellectual Coherence

It is submitted that a vitally important developrhanthis arena will be to
refocus the connectivity between venue selectiath applicable choice of law
principles?8é The relevance of choice of law, as a public egebalancing factor,
was articulated by the Supreme CourPiper Aircraft, but has subsequently been
downgraded in impaé’ Intellectual coherence should demand a functional

reappraisal of their coalescence in pragmaticngideration of the doctririg8

283 [1987] A.C. 460, at 465. See Robertssmpran. 238, at 359 asserting: “The discretionary
nature of the doctrine, combined with the multdaisness of the factors relevant to its
application, make uniformity and predictability mfitcome almost impossible.”

284 11987] A.C 460, at 465.

285 See Stein, “Forum Non Conveniens and the RedwydahCourt Access Doctrine” (1985)
133 University of Pennsylvania Law Review 781, 85.7

286 See Spencesupran. 23; Litmansupran. 23; Graysupran. 23; Jernagasupran. 9; and see
Jonathan Harris, “Choice of Law in Tort — Blendingwith the Landscape of the Conflict of
Laws?” (1998) 61 Modern Law Review 33, at 55 stjtifit is unsatisfactory to draft new
legislation on choice of law without giving seriocsnsideration to the impact that this will
have on jurisdictional questions, and whether neltlacan be placed on the meaning given to
terms for jurisdictional purposes that are repredum the Act. No one would doubt the
intimate link between the two in the litigation pess; yet this seems to be overlooked when
change of the law is mooted.”

287 |n evaluating public interests the Supreme CiuRiper Aircraft 454 U.S. 235, at 260 stated
that the choice of law inquiry should be accordelostantial weight. If the district court heard
the case the jury would be confused easily, aspthmtiff's choice of forum required the
application of a mixture of Scottish, U.S. fedeaatl Pennsylvania state law. Additionally, the
court noted that the U.S. forum’s lack of familtgrivith foreign law militated in favour of
dismissaljbid., at 259-60.

288 gee generally, Briggsupran. 24; and see Spencsupran 23, at 6759, that, “where the state
is sufficiently interested in a dispute to haweléws govern, so too will it typically have an
interest sufficient to support jurisdiction.:; aisée generally, Russell J. Weintraub, “Due
Process Limitations on the Personal JurisdictioState Courts: Time for Change” (1984) 63.
Or. L. Rev. 485.

59



and to assist arbiters towards effective resolutibthe trial within a trial nature
of forum convenienktigational battles. This review ought not to lbekered to
the place where the injury occurred, but shouldreskl a ‘progenitor of harm’
perspective, addressing causally an evaluatiomefldcality where causally the
harm-inducing conduct transpired, or elements oftrectual breach were set in
motion289 This would facilitate an evaluation of whethee ause of action can
be correlated to the defendant contracting to lyuppods or services within the
state, in a tortious sense the focus would be ogtlven the defendant caused in a
broad sense the tortious injury within the ‘impaktgtate by act or omissid{?

Alignment of jurisdiction, venue resolution and @®of law principles in
private international law have proved enduringlytcoversial. It is contended,
however, as Briggs has asserted that, ‘even tadagtill look at choice of law
and on jurisdiction as if each was self-contained aeither was coloured by the
other’, choice of law [is] a stepping stone to deii@ing jurisdiction, not the other
way round.2?1  Weintraub has also bemoaned the failure to lim&gether
synergous branches of law, “some of the most tuniate statements in the
jurisdictional decisions of the Supreme Court #rese denying a relationship
between jurisdiction and choice of la#? The time is ripe to reappraise the
forum non conveniengalancing test away from the private interestheffarties
(often U.S. multinational corporations), but entarbe public interests of the
impacted venue state in terms of the forum inqamgl with enhanced extirpation
of applicable law where connectivity is indicatediie home forura®3

In terms of a nuanced connectivity approach toiegple law it is public
‘interests’ of the impacted state that ought tgheordially centred in the venue
selection process. When we refer to choice of law, are addressing the
requirement of a policy selection process thatnintistate cases, necessitates a
selection amongst forum policies facilitating sysie and functional concerns as

well as the primary substantive issue of whichtypashould prevail on the

289 gee generally, Petrossiaupran. 9.

290 See Spencesupran. 23, at 649-650.

291 See Adrian Briggs, “In Praise and Defence of R&ny1998) 47 International and
Comparative Law Quarterly 877, at 878.

292 see Russell Weintraub, “Due Process Limitationsh® Personal Juristic of State Courts:
Time for Change” (1984) 63 Oregon Law Review 48525.

293 See Harrissupran. 285, at 45 asserting that, “choice of law ridesays seek to select the
legal system whose law should most appropriatelgdmied.”
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merits294  The connectivity with the venue resolution cleoishould be
irreducible. In essence, the forum court extrajeslgractical, substantive and
systemic values to implicate its law selection. e Tarum court, operating as a
repository of justice, causistically implementsues into its decisior®> The
aim of choice of law is to provide an intelligikdad principled basis for choosing
a substantive rule in tort or contract over the petimg rule of another plaées
It legitimizes the overarching choice and explawisy rejection of one law in
favour of another is correct, in replication of wbpe venue is preferable to
anotherd7

Anglo-American jurisprudence in tort choice of ldas, over a span of
time, considered the applicability of a varietylegal system&% In broad terms
support existed for either thex fori (the law of the forum) or thiex loci delicti
(the law of the place where the tort was committed}hat these two perspectives
be inter-twine®®® Dissatisfaction, however, with such jurisdictiselecting
rules, definitively linking widely defined legal mories with a given territory via
the mechanism of so-called connecting factorglit@ed the U.S. revolution in
choice of law principles through development of pineper law of the tort analysis
and spawned government interest anaBf8is. This allowed more
consequentialistic reasoning in that the court wias focus upon the policies

expressed in the rules of substantive law in appacenflict and analyse the

294 gee generally, Maier, “Baseball and Chicken SafdRealistic Look at Choice of Law”
(1991) 44 Vanderbilt Law Review 827.

295 gee Leflar, “Choice-Influencing Considerations Qonflicts Law” (1966) 41 New York
University Law Review 267, at 276-278.

29 |pid.

297 Note that Cardozo highlighted the intrinsic diffity of these mental gyrations when he
identified choice of law as “one of the most bafflisubjects of legal science”; see Cardozo,
THE PARADOXES OF LEGAL SCIENCE 67 (1928).

298 gee generally, Reppy, “Eclecticism in Choice afit. Hybrid Method or Mishmash?” (1982)
34 Mercer Law Review 645; Juenger, CHOICE OF LAW RANMULTISTATE JUSTICE
(Boston; Nijhoft 1993); and Westbrook, “A SurveydaBvaluation of Competing Choice of
Law Methodologies: The Case for Eclecticism” (1948)Mo L. Rev. 407.

299 gee Sutherland v Kennington Truck Service, L#2 ™N.W. 2d 466, at 470 (Mich. 1997)
where the Supreme Court of Michigan opined: ‘omi tdistinct conflicts of law “theories
actually exist. One, followed by a distinct mirtgrof states, mandates adherence toleke
loci delictiRULE. The other, which bears different labelgliffierent states, calls for courts to
apply the law of the forum unless important poioyisideration dictate otherwise.”

300 For evaluation of these competing [perspectivas lday (1991) | Hague Recueil 281; and
Bliesner, “Fairness in Choice of Law: A Critique thie Political Rights-Based Approach to
the Conflict of Laws” (1994) 42 American Journal@bmparative Law 687.
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respective state interests in having their imbueticies applied to a factual
scenario not confined to that one s&fe.

A cornerstone of government interest analysishat & single mechanical
formula does not produce satisfactory results wéngplied to all kinds of torts
and to all kinds of issues. The spatial reachlocél law, whether a state has a
legitimate interest in the application of its ovenwlto a specific case, is predicated
upon the underlying policy (legislative intent) baththe law and the effectuality
of applying that policy or interest to the factshand. It will be immediately
apparent that the pre-eminent jurisprudential gotioncern here is flexibility;
government interest analysis allows different issioebe segregated to facilitate a
more adequate extrapolation of relevant socialofacinvolvedi®z In part, this
analysis was adopted by the American Law InstisuRéstatement Second of the
Conflict of Laws 1968093 |t was laid out therein that, ‘the rights andllaies of
the parties with respect to an issue in tort aterdgned by the local law of the
state which, as to that issue, hasrtieest significant relationshifo the occurrence
and to the parties3o4

The attraction of a broadly defined ‘interest’ asaéd is that it may allow
flexible results, consequently avoiding outcomeat thiould offend our common
sense. The sophistication of the required ci@d ‘interests, ‘policies’ and
dépecageof issues should coalesce together with the myd ethereal
private/public concernsis-a-vis appropriate venue resolution to provide an
intellectually coherent framewoiR> The demerits of such a solipsistic approach
are, of course, perceived loss of certainty, ptabtitty and uniformity of result

which are claimed to follow from the applicatiohaorigid jurisdiction-selecting

301 cavers described the dilemmatic choice betwegurisdiction-selecting or a rule-selecting
approach in the following terms: “should a courdiealing with a claim that a foreign law is
applicable to the case before it or to an issuehat case choose between its own and the
foreign legal system or, instead, choose betweeovin rule and the foreign rule?” see (1970)
Il Hague Recueil 75, at 122.

302 see generally, Currie, “Notes on Methods and @bjes in the Conflict of Laws” (1959)
Duke Law Journal 171; and Currie, SELECTED ESSAY$ THE CONFLICT OF LAWS
(1963).

303 See generally, McClean, MORRIS: THE CONFLICT ORWS (5" edn., Sweet and
Maxwell, 2000).

304 RESTATEMENT (SECOND) OF THE CONFLICT OF LAWS, 145.

305 sSee Juenger, “Conflict of Laws: A Critique ofdrigst Analysis” (1984) 32 American Journal
of Comparative Law 1, at 45-48.
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rule of alex loci delictigoverning syster??6 In this regard a new intellectual
framework for tort and contract has been providétliwa European landscape by
the important propagations of the Rome | and Il iRa&tgpns relating to choice of
law in contract and toP®” The harmonised and communitarian perspectives
therein can beneficially be considered in terms‘aainnectivity’ to Anglo-
Americanforum convenienslt is contended that the public interest of aglile

law ought to be at the very forefront of any venesolution balancing discretion.

The essential aim of the Rome Il Regulation is ttayatogether
considerations of certainty and flexibility. l$iopened up a brave new world for
European litigation practitioners dealing with noontractual disputes in civil and
commercial matters containing a foreign elements oA 11 January 2009, all
Member States with the exception of Denmark, mugplya the Rome Ii
Regulation to choice of governing law proceediragg] its rules apply to events
giving rise to damages occurring after 19 Augu72% The breadth of the
Regulation is impressive. Chapter Il containsdkerarching primordial rule for
all torts (art. 4), with prescriptive special rul@s product liability (art. 5), unfair
competition (art. 6), environmental damage (artinfjingement of intellectual
property rights (art. 8) and industrial actiont(&); and subsequently specific
provisions to compartmentalise unjust enrichmemgotiorum gestio, culpa in
contrahendpand certain transitional rulé&,

The foundational edifice of the new structure igtbaround the residual
rule contained in art. 4, which applies unless wtise provided for in the
Regulation, to identify the law applicable to anrmpntractual obligation arising
out of a tort/delict. The general rule of art. ¥ a presumption in favour of the
lex loci delicti which is defined as the law of the place of ithjary where the
damage occurddx loci damnj — the law of the country in which the damage
occurs irrespective of the country in which the reévgiving rise to the damage

occurred, and irrespective of the country or caastrin which the indirect

306 See Yntema, “The Hornbook Method and the Conéifctaws” (1928) 37 Yale Law Journal
468, 476-477; and see also Cook, “The Logical aadal Bases of the Conflict of Laws”
(1924) 33 Yale Law Journal 457, at 484-488.

307 supran. 25

308 See Reg. (EC) No 864/2007, OJ 2007 L. 199/40;fanthterpretation see Bacon v National
Suiza [2010] EWHC 1941; and Homawoo v GMF Assurghde [2010] EWHC 1941.

309 See generally, Symeonidsspran. 25.
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consequences of that event oc¥dr. The place where damage occurs is
consequently narrowly constrained, and ltheloci damnirule is said to strike a
fair balance between the interests of the respeqgbarties, and to reflect the
modern approach to civil liability and the develapm of systems of strict
liability.311 The general rule is followed in art. 4(2) by apdacement exception
in favour of the parties’ common habitual resideranad a flexible escape clause
[art. 4(3)] allowing the applicable law to be guidey an alternative choice where
the tort is manifestly more closely connected vattother country. The ambit of
this escape clause is unclear, but the purpose aldw the court, “to adapt the
rigid rule to an individual case so as to apply ke that reflects the centre of
gravity of the dispute3'2 An illustration of a manifestly closer connectiaith
another country might be provided by a pre-existiatationship between the
parties that is closely connected with the torggurestior813 It may facilitate
consideration, as suggested earlier, of the ‘pribgierof the harm where causally
the harm-inducing conduct transpif@d. The residual general rule is reflective of
general practice, and the stated aims of Europaamonisation and certainty in
approach, but discretion applies in limited spheagsl certain areas remain open
to solipsistic determination. The following postiibns represent a vignette of the
potential operation of art. 4., attendant difficest for practitioners, and the
potential for a sybaritic relationship with juristtonal competence and
connectivity315

0] A football match in Spain is negligently policeccédly and a number of

English fans are severely injured. In English dsticelaw terminology

310 See Article 4(1) recital 17; and see Dolphin Mare and Aviation Services Ltd v Sveriges
Angfartygs Assurams Forening [2009] 2 Lloyd’s R&p3.

311 See generally, European Economic and Social CtigeniOpinion of the EESC on the
‘Proposal for a Regulation of the European Pamiamand the Council on the Law
Applicable to Non-Contractual Obligations (Romeé |B004] OJ. C.241/3, para 5.1.

312 See European Commission, Rome |l Proposal, cd@@3) 427, at 12; and see generally, Hill
and Chongsupran. 14, at 600-601.

313 See generally, Clarkson and Hgljpran. 16, at 268-270; and see generally, Hill andr@ho
supran. 14, at 601.

314 sypran. 23 and 24.

315 See generally, A Rushworth and A. Scott, “RomeQhoice of Law for Non-Contractual
Obligations” [2008] Lloyds’s Maritime and Commerciaw Quarterly 274; J. Kozyris,
“Rome II: Tort Conflicts on the Right Track! A Psstipt to Symeon Symeonides: Missed
Opportunity” (2008) 56 American Journal of Comgpim&aLaw 471; and Andrew Dickinson,
THE ROME Il REGULATION: THE LAW APPLICABLE TO NON-ONTRACTUAL
OBLIGATIONS (Oxford, Oxford University Press, 2008)
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(ii)

(iii)

(iv)

they are primary victimslé Unfortunately a number of relatives of these
injured parties watch the sad events unfold orvigilen and consequently
suffer nervous shock (secondary victii?s). They seek advice on
applicable choice of law principles under the newg®ation. The
residual rule in art. 4 adopts thex loci damniand not the event giving
rise to the damage or where indirect consequertas. It is submitted,
however, addressing public interest policy concénas English law ought
to apply to such nervous shock victims, albeit dris not specific, by
focusing on local damage to the claimant{8).

Perishable goods are negligently transported thrédugnce, Germany and
Belgium. On arrival in England they are found t® totten. It is not
possible to identify the situational source of dgean point of time. The
default principle would suggest English law as #pplicable law asex
loci damni(identifiable physical damage).

Mining operations in the Swiss Alps cause an awdlarto occur in the
French Alps injuring English tourists. In accordanwith art. 4(1) the
injurious conduct (events giving rise to the damagecurred in
Switzerland, the indirect consequential loss ocaufsngland, but théex
loci damni and applicable law is French, as the place ahhdrphysical
impact31® The displacement exception and escape clauseaperative.
An English employment agency (central adminisbratin London)
recruits personnel to work abroad. The claimaabitaally resident in
England, is hired to work in Germany on a buildidgvelopmeng20
Unfortunately, she is seriously injured on the depment, and no safe

system of work was in place. In such a scenarg ltArmful physical

impact (ex loci damnj occurs in Germany, but the displacement exception

316
317
318

319

320

See Alcock v Chief Constable of South Yorkshiodide [1992] 1 A.C. 310.
Ibid.
See generally, Hill and Chorsgipran. 14, at 598; and see Alan Reed, “Special Juatist
and the Convention: The Case of Domicrest Ltd vsSvidank Corporation” (1999) 18 Civil
Justice Quarterly 218.
In jurisdictional terms the European Court of tibgs determined in Case2l1/76
Handelskwekerij GJ Bier BV v Mines de Potasse diais S.A. [1976] ECR 1735 that the
plaintiff within Article 5(3) of the Brussels Conmton (now Brussels | Regulation) could
elect to sue either at the place that damage astanrthe event giving rise to the damage.
See Johnson v Coventry Churchill International [11992] 3 All E.R. 14.
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in art. 4(2) can apply given the party’'s commomitel residence in
England, and thus prescribe the applicability oglish law.

(v) An architect, habitually resident in England, ngehtly prepares building
plans which are forwarded to France, and then vedeand relied upon to
their detriment by English clients in Sp&#. This conundrum presents
several difficulties in regard to the tort of nigght misrepresentation.
Does harm occur where the report is preparedsinéated or received and
relied upon®®2 Thelex loci damnimay arguably constitute Spain where
reliance occurs, but would the art. 4(2) displacstmsccur given the
parties’ common habitual residence? Moreover,dthe art. 4(3) escape
clause be supererogatory over either art 4(1) and4€) if England is
identified as being manifestly closer connected ttee negligent
representation tortious conduct: progenitor of harinciples would align

herein with jurisdictional competence and venuelrgsn 323

The maelstrom of European harmonisation of privaternational law
principles has continued unabated: the Brusseld agdno Convention templates
for jurisdiction and enforcement have been extendeal the field of choice for
law via the effects of the implementation domedijcaf the Rome Convention
and continuation of the work on unificatié#. This harmonisation process has
been further enhanced, and crystallised, by thecteffect given in 2009 to the
Rome | Regulation for contractual obligations. Hohematic template adduced
provides for party autonomy in terms of express iamplied choice, mechanistic
rule-selection with deontological ascription in g prescribed linking
circumstances, and fundamentally the utilisation thie ‘characteristic

performance’ focal epicentre t€8t. The concept of ‘characteristic performance’

321 See Case 266/85 Shenavai v Kreischer [1987] EBR 2

322 See Reedsupran. 317.

323 |pid., and see also Petrossigupran. 9.

324 Convention On The Law Applicable to Contract@éligations, June 19, 1980 1605 U.N.T.S.
79; and see generally Ole Lando, “New American €haif Law Principle and the European
Conflict of Laws of Contracts” (1982) 30 Americaouidnal of Comparative Law 19.

325 For critical discussion of this concept in theontext of an earlier draft of the Rome
Convention see Hans Ulrich Jessurun D’Oliviera, d€ltteristic Obligation” in the Draft
EEC Obligation Convention “ (1977) 25 American Jalrof Comparative Law 303; and see
generally, PETER NORTH, ESSAYS IN PRIVATE INTERNAJNAL LAW 23-51 (1993);
PETER NORTH, PRIVATE INTERNATIONAL LAW PROBLEMS INCOMMON LAW
JURISDICTIONS (Martinus Nijhoff 1993).
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has Swiss derivations, and quintessentially idestifthe ‘true seat’ of the
contractual agreemef®® It essentially links the contract to the socialda
economic environment of which it will form a p&#. The synergistic link to
venue resolution in contractual disputes should sb#-evident in terms of
appropriate connectivity and intellectual coherente Kaye’s view reference to
the ‘essence of the obligation’ and ‘essential dinkarbour that the policy
approach to be adopted is that of identifying thkgation whose character is the
overwhelming feature of the contract, notably thdtich, “involves activities
which are called upon in society and commerce asgbessential to the
maintenance and development of the fabric of nati@md international socio-
economic co-existence including the channels ofrfge.?2¢ By way of
illustration, in bilateral contracts the counterfpemance by one of the parties
which usually takes the form of money payment,n the characteristic
performance. Rather, it is the performance forclwhhe payment is due, such as
delivery of goods, the provision of a service, nasice, banking operations and
security, which constitutes the socio-economic fimcof the transactio??® The
supposition is that in these discrete categoriestite party whose performance is
the characteristic one who has the more active t@lplay, and, thus, it may
reasonably be supposed, is the more likely to rteedonsult the law during
performance. The concomitant is that it is gemgralasonable to prioritise their
convenience in being able to rely on their foruntesv, subject to limited
displacement where closest connection is elsewhférerhe contract may be
territorially insulated both in terms of jurisdmbal venue and applicable law via
deployment of conjoined connecting factors and rgirsation of public interest

considerationg3!

326 See generally, Georges R Delaume, “The Europemvedition On The Law Applicable to
Contractual Obligations: Why a Convention?” (1982)Virginia Journal of International Law
105.

327 See Council (EC) Report on the Convention on Hasv Applicable to Contractual
Obligations, No. C. 282 (Dec. 10, 1980) (Mario @Ginb and Paul Lagarde) at 20.

328 See PETER KAYE, THE NEW PRIVATE INTERNATIONAL LAWDF CONTRACT OF
THE EUROPEAN COMMUNITY (1993) at 180.

329 |pid.

330 See OLE LANDO, 3 THE INTERNATIONAL ENCYCLOPEDIA B COMPARATIVE
LAW, ch. 24 (1976).

331 See generally, Anthony J.E. Jaffey, “The EnglRtoper Law Doctrine and the EEC
Convention” (1984) 33 International and Comparatieg Quarterly 531.
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The coalescence of natural forum and applicabledeegents encomium
solutions since, “it contributes towards an efintiadministration of justice if trial
is held in the country whose law is to be appli&d."The corollary is that if an
English court has to apply a foreign law, then itstngrapple to decipher the
guiding framework of the foreign legal system: praptively it raises the
challenge on numerous occasions of delineationdmtwompeting foreign expert
witnesses, and consequentially wasting judiciakirand resources with attendant
litigational delays33

If the posited applicable law is English, this isignificant transmutation
factor to provide important succour for the trialte held in England. Avoidance
of trial abroad takes on heightened significancegrgthat the foreign court will
face recurring problems concerning the efficientmamstration of justice,
necessitating the proof of English law. This factjuite legitimately, has proved
decisive in a series of precedential authoritits E.l du Pont de Nemoup8* a
case involving product liability insurance contgctwhere the proper law
controlling the Lloyd’s policy, the lead policy, w&nglish and notice of potential
claims was to be given to Lloyd’s brokers, and egpently it was established
that England was clearly the more appropriate fofantrial of the action. This
was mirrored in botiCleveland Museum of Art v Capricorn Art Internatbn
S.A335 andThe Lakhtz3¢ The former involved a large reliquary which wad
returned under a loan agreement governed by theofa®hio, and this was
crucially significant in the eyes of Hirst J, iraging English proceedings in favour
of the Ohio court as the latter was clearly the eregppropriate forum for the trial
of the action. InThe Lakhtaall crucial documents were in the Russian language
and all witnesses would have to come from Russit mcreased expense, and
great personal inconvenience to the court, padres witnesses. In identifying

that Russia would be a clearly and distinctly mappropriate forum for trial,

332 See J Fawcett, “Trial in England or Abroad: Thederlying Policy Considerations” (1989) 9
Oxford Journal of Legal Studies 205, at 221.

333 See Charm Maritime Inc. v Kyriakou and Mathia9g7] 1 Lloyd’s Re. 433; and Banco
Atlantico S.A. v British Bank for the Middle East990] 2 Lloyd’s Rep. 504.

334 [1987] 2 Lloyd’s Rep. 585.

335 [1990] 2 Lloyd’s Rep. 166.

336 [1992] 2 Lloyd’'s Rep 209; and see Richard Fentinidroreign Law in English Courts”
(1992) 108 Law Quarterly Review 142. Note that rghthe parties have agreed on English
law to govern their contract, or have agreed upiahin England over any disputes, these are
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considerable weight was attached to the applicdle in the discretionary
balancing exercis&’

A triumvirate of cases have supported the direcineativity in English
law between applicable law in contract and venusolwtion: Cadre S.A38
involved a disputed maritime insurance clai@prnoch Ltd3° engaged a
contested reinsurance concern; @&@whr Stern®0 the validity of a contract in
English law. In each precedential authority thareetion of the applicable law
as a primordial factor towards identification oethatural forum was explicitly
identified: ‘the issues in this case are essegt@hcerned with the application of
English law principles...this factagreatly strengthenshe case for saying that
England is the appropriate forudtt in Dornoch it was iterated as a ‘powerful’
factor; and inBear Sternst provided a ‘distinct’ advantage in determinitige
issues between the parti@s. The applicable law that givens the contractual
dispute represents a vital public interest mattedetermination of the natural
forum.

As previously stated, a number of leading Americammentators have
lamented the lack of connectivity in private in@ional law between different
branches of the discipline: “The affinity betweesrgonal jurisdiction analysis and
choice of law analysis — which gives great consitlen to a state’s interest in
having its laws applied to a dispute — is one ttied Supreme Court has

unfortunately never endorse#® On occasions, however, the rubicon has been

powerful factors against a stay; see also, AkailRdyvi People’s Insurance Co. Ltd. [1998] 1
Lloyd’s Rep. 90, at 105-106.

337 1t is noteworthy that the language of witnessed documents has also been significant to
venue determination in U.S. jurisprudence; seedvidlpran. 3; Robertson and Speskpra
n. 5; and Karayanrsupran. 11; and see Union Carbide, 634 F. Supp. At(®@é2ause of the
large number of Indian language-speaking witnesbesjurors would be required to ensure
continual translates that would double the lendtthe trial).

338 See Cadre S.A. v Astra Asigurari [2005] EWHC 25G4mm.) (Eng).

339 See Dornoch Ltd v Mauritius Union Assurance @805] EWHC (Comm) 1887.

340 See Bear Sterns Plc v Forum Global Equity LIdDEEWHC 1666 (Comm) (Eng).

341 Cadre [2005] EWHC at [13].

342 Dornoch Ltd, [2005] EWHC, at [86]; and see Beaerfs, [2006] EWHC., 1666 at [21].
Fentiman has asserted that where the parties hgremcdh on English law to govern their
contract, or have agreed upon trial in England @rer disputes, these are powerful factors
against a staysupran. 335; and see also Kenneth B. Reisenfeld, “ThealUSuspects: Six
Common Defence Strategies in Cross-Border Litigiitioin  INTERNATIONAL
LITIGATION STRATEGIES AND PRACTICE 75 (Barton Legued., 2005).

343 See Spencersupra n. 23, at 645; and see also Spencer Waller, “AfiethiTheory of
Transnational Procedure” (1993) 26 Cornell Intdowtl Law Journal 101; Luther
McDougall 1ll, “Judicial Jurisdiction: From a Comta to an Interest Analysis: (1982) 35
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crossed and a passing nod to connectivity has loealf been promulgated in
terms of public interest analysis. By way ofslitation in McGee v International
Life Insurance C@44 still a leading case on contract jurisdiction, Bepreme
Court determined that in evaluation dioaum non conveniersalancing exercise,
the state of California had a ‘manifest interestpmoviding effective means of
redress for its residents when their insurers eefospay claims3*> and in the
context of libel the Supreme Court Keetors*6 evaluated whether the residents
of New Hampshire had a, ‘legitimate interest in diwofj the respondent
answerable on a claim related to their activi#®sand in Calder4® the
terminology of interest analysis was also deployethe context that the lex fori
presented a natural forum to hear libel proceedipgaight by a California
resident because the ‘effects’ of the conduct wiaatonsidered within the home
forum349 The ‘place of the tort’ rule was also transpldnitgo the natural forum
test inLewis v King?50 an English action for libel, where it appeareeéfiagable
to the court that the ‘*harm’ principle applied faoum non conveniet?3! This
was in a scenario where the plaintiff's domiciledahus presumably the place
where the claimant’s reputation was primarily daethgoincided®>?

The applicable law public interest factor shoudddb vital significance to
the forum non conveniengalancing equation. The import and policy ratlena
behind connectivity, intellectual coherence and iew progenitor of harm
perspective have been advanced at length in tloee the other exogenetic
indicators that follow are deconstructed more byriefDecisions about what is
convenient to the court inevitably contain judgnseatbout the forum’s connection

to the litigation and necessarily implicate theestinterest in the application of

Vanderbilt Law Review 1; Litmansupran. 23; and Lonny Hoffmann and Keith Rowley,
“Forum Non Conveniens in Federal Statutory Cas280Q) 49 Emory Law Journal 1137.

344 355 U.S. 220 (1957); and see Terrence L. Goodfinjmum Contacts and Contracts: The
Breached Relationship” (91983) 40 Washington arel Laav Review 1639.

345 |bid., at 223.

346 Keeton v Hustler Magazine Inc., 465 U.S. 770 @)98

347 Ipid., and see Alan Reed, “Multistate Defamation dictson: A Comparative Analysis of
Prevailing Jurisprudence in the U.S. and the Ewanpgnion” (1996) 18 Communications and
the Law 29.

348 465 U.S 783 (1984); and see Reagran. 346.

349 |pid.

350 See Fentimarsupran. 6, at 502.

351 |pid.
70



its substantive policie®®3 Substantive concerns ought to be casuisticadiyliéid,
and factoring them into thirum non conveniensalculus is consistent with the
doctrine’s réle as an equitable, discretionary andjue litigation — allocation
device. It shows a maturity and solicitousnesgdadatrinal perspective that sadly

has been lacking in federal and state court devedoyps3>4

B Fiscus Conveniens and Court Delays

An important dichotomy prevails in Anglo-Americamreatment of
impecuniosity and cost factors as part offthrem convenienbalancing template.
The position in English law was clarified by theude of Lords in the significant
decision ofLubbe and Others v Cape k¢ with their Lordships rejecting public
interests in favour of private interests of thetiear at least in their judicial
pronouncements. The reality, however, was rathikerent as ultimately the
dispute demanded reconciliation of explicit policyerests of a very public
nature3sé

The action in Lubbe was brought initially by fivendividuals,
representative of test cases for 3,000 South Afridatims of asbestos-related
disease. The scale of the action, and sufferirigetinfortunate victims, mirrored
the Bhopal tragedy which entered global consciousness. Tuwaisf of the
complaint centred around the contention that tHergkant as a parent company
had failed to effect its duty or care to complyhwétppropriate standards of health
and safety when carrying out overseas businesswisidiaries. Laws regulating
the use of asbestos existed in the U.K. from 1®81,the conditions at Cape’s
asbestos mining operations in South Africa wereamdgd as appalling and

inhumane. A government health inspector, Dr GeBghepers observed:

352 |n jurisdictional terms for defamation action® sbe perspectives advanced by the European
Court of Justice in Case C-68/93 Shevill v Presdéaice S.A. [1995] ECR | — 415,
evaluating the ambit of Article 5(3) of the Bruss€lonvention.

353 See McDougalbupran. 342 at 5, stating that, “contacts are relewany to the extent that
they indicate the interests and policies at stakedontroversy.”

354 See generally Martin Davies, “Time to ChangeRkeeral Forum Non Conveniens Analysis”
(2003) 77 Tulane Law Review 309.

355 [2000] 1 WL.R. 1545 (H.L.); see generally Morseipra n. 66; Peter Muchlinski,
“Corporations in International Litigation: Problem$ Jurisdiction and the United Kingdom
Asbestos Cases” (2001) 50 International and Contiparhaw Quarterly 1; and Edwin Peel,
“Forum Non Conveniens Revisited” (2001) 117 Law ey Review 187.

356 See Morssupran. 66, at 552; and Muchlinslgupran. 354, at 21-22.
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“Exposures were crude and unchecked. | found yalmigiren
completely included within large shopping bagsmiping down
fluffy amosite asbestos, which all day long cams&cading down
over their heads. They were kept stepping dowalylitay a burly
supervisor with a hefty whip. | believe these dteh to have
had the ultimate of asbestos exposure. X-ray ftesieseveral to
have asbestosis with corpulmonale before the ag@'8%’

The substantive claims, as stated, were basedigaity on the negligent
control of the company’s world-wide asbestos bussnieom England and failure
to take measures to reduce asbestos exposuresate eveP>8 Venue resolution
became the litigational battleground and subseqdiitegation was hard fought on
all sides. Lord Bingham, who delivered the leadjuoggmen>® was quite
explicit that South Africa, the focal epicentrerefevant adjectival evidence, was
clearly and distinctly the most appropriate forumhiear the case (first limb of
Spiliadg. However, interests of substantial justice (selcbmb) persuaded the
court that the stay action should be refused. plaatiffs had no effective means
of obtaining essential professional representaéind vital expert evidence to
justify proceedings in South Africa with no legadi @ossibility. The procedural
novelty of the action, if pursued in South Afriggersuaded him that overarching
disincentives applied to any person or body comsigevhether or not to finance
the proceedings, and legal representation on &ngamcy fee basis would be
unavailable. This aligned together with a deficieim the South African legal
system at the relevant timeis-a-vis conducting sophisticated group action

litigation:

“If these proceedings were stayed in favour of there
appropriate forum in South Africa the probabili that the
plaintiffs would have no means of obtaining thefessional
representation and expert evidence which wouldsserdial if
these claims were to be justly decided. This waumhtbunt to a

357 See Meeran and Mclintosh, “When is there a Dui@are”, The Times, January 11, 2000; and
see also, Meeran. “The Unveiling of TransnatioBGakporations: A Direct Approach” in
Addo (ed.), HUMAN RIGHTS AND THE RESPONSIBILITY OAFRANSNATIONAL
COMPANIES (The Hague, Kluwer Law International, 129 161-170.

358 |ubbe, [2000] 1 Lloyd’s Rep., at 143.

359 Lubbe [2000] 1 W.L.R. at 1558-1560. It was ewvidthat within the purview of the first stage
of the Spiliada test that South Africa was the nobssely connected forum, but a story should
be refused as substantial justice (second limbldcoot be effected in South Africa. Note this
position was given enhanced weight by the intefeantf the South African government in
the appeal to the House of Lords where these puiete iterated; see Statement of Case on
Behalf of the Republic of South Africa, 26 May 20@aras. 4.11-4.15.
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denial of justice. In the special and unusualwritstances of

these proceedings, lack of means, in South Aftec@rosecute

these claims to a conclusion, provides a competjiroynd, at

the second stage of ti&piliadatest, for refusing to stay the
proceedings hereto

The unanimous decision of the House of Lorddubbe to refuse to
accede to a stay is to be welcome; they were uriddlybon the side of the angels
in upholding legal policy concerns that the clamhshose who have not behaved
in bad faith should be given an airing. The com@ion, however, orfiscus
conveniens and the consequential rejection of overridingngicance being
attached to ‘publicforum non convenierfactors, flatly contradicts earlier cases
not referred to in the judgment. The effect foe thyspeptic litigant is that the
forum non convenienvalancing equation remains intuitive, subjectived an

amorphous:

“public interest considerations not related to phigate interests
of the parties and the ends of justice have noifgan the
decision which the court has to make. Where astatphe has
occurred in a particular place, the fact that nioaswictims live
in that place, that the relevant evidence is tddoed there and
that site inspections are most conveniently ancpessively
carried out there will provide factors connectingy aansuing
litigation with the court exercising jurisdictiom ithat place.
These are matters of which th8piliada test takes full
account.261

It is entirely apposite that ihubbe an English parent company, a local
defendant, should fail to obtain farum non conveniendismissal for activity

instigated from their home jurisdiction, and with ‘progenitor of harm’

360 |pid., at 1559. Note that Lord Bingham was also mihdfithe fact that at the relevant time
there was no legitimate procedures to handle sagmf group actions within South Africa.

361 Ipid., at 1561 per Lord Bingham; and see Muchlirskiran. 354, at 21: “This aspect of the
Capecase raises the question of whether the Ameripablic interest factors’ analysis has
any place in thé&piliadadoctrine...there was a fundamental difference batvibe American
and English perceptions of the public interest essthich made the American case law,
culminating in theBhopallitigation, inapplicable or at lest distinguishablIn the first place,
the American cases on this issue were all concewtbdkeeping out of American courts
disputes against American companies which involgednts and harms outside the United
States. The American courts would not afford @ifgr plaintiff's choice of American forum
the same deference that would be accorded to suchome by an American plaintiff.
Furthermore, since most U.S. cases focused onstaer rather than international cases, the
issue was more one of convenience than appropeissen
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connecting to applicable law for negligent decisiamithin the forun®82 The
basis of the stay discretion, however, should reothe inherently discretionary
‘interests of justice’ formula purveyed solipsiglly, but rather under the
alternative template provided by the Australian Higourt in Voth as
subsequently propoundé®. The claims against Cape PLC were eventually
settled for around £21 Million, providing some reqmense for egregious
corporate activityé4 Contrary to the views expressed by Lord Binghauwh laord
Hope in Lubbe it was ultimately public policy interests, widetlefined, that
produced an equitable outcome facilitated by degal and procedural framework
evaluation, and policy interests in funding andlitation of civil recovery36s

Public policy interests also arose in terms ofussconveniens i@onnolly
v RTZ Corporatior#¢ a sister-case thubbe Their Lordships determined that
where a plaintiff lacks funds to pursue his clamthe alternative forum, but has
resources to litigate in England, this may, depegdin the precise circumstances
of the litigation, encourage the court to assumesgiction, even where the
foreign forum isprima facie a more appropriate forum. The claimant, a Britis
subject, was employed for several years by thendei®t as a foreman fitter in a
uranium mine in Namibia. On his return to Britaime claimant developed cancer
of the throat as a result of which he became peeman disabled. His
impecuniosity meant that he was not in a positiorcaver the costs of legal
proceedings in Namibia, and accordingly issued g®ditgs against the
defendants in England, where they were registenednhere he was eligible for
legal aid. He claimed damages arising from them#dnt's negligence in failing
to afford protection to its employees from the efifeof ore dust at the uranium
mine. The battle for venue resolution was invokethdoubtedly, Namibia, under
the first stage of th8piliadainquiry, was the country with which the disputedh
its most real and substantial connection. In refitg claimant asserted that,
through financial factors, substantial justice Wowot be done by trial in
Namibia. A classic dichotomy was presented therebyd the impecuniosity of

this claimant, who was eligible for legal aid asllwas benefiting from

362 gee generally, Petrossismpran. 9; and Jernagaupran. 9.
363 See general, Princsypran. 30.
364 See Richard Meeran, “Cape Pays the Price asdutevails”, The Times, January 15, 2002.
365 See Morsesupran. 66, at 557, stating that, “It is hard to bediglat this outcome is inimical
to any legitimate public interest.”
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contingency fee arrangements in one jurisdictiong(&nd), but ineligible in the
other (Namibia), tip the scales in favour of a safilio stay®’

The majority of the House of Lords @onnolly determined that a stay
should not be granted® The availability, or otherwise of financial agaisce
could, as Lord Goff articulated, operate as a datative factor if the claimant
could show that substantial justice would not beedd he had to proceed in a
forum where no assistance was available to 3mThis overriding exception
applied to Connolly’s circumstances on the predithat substantial justice could
not be achieved in the clearly appropriate forumiibia, but could be effected in
England where the necessary resources were aedlabA number of primordial
influences impacted upon the stay discretion: ifaj the jurisdiction invoked by
the claimant was not an extravagant one, for thiendent company was
incorporated in England and had its registerett®fin Englancd’? (b) that the
trial could not take place without financial suppand (c) that the financial
support available in England was not sought t@iokd Rolls Royce presentation
of his case, as opposed to a more rudimentary qisgmE in the appropriate
forum 372

The decision inConnolly in line with Lubbe presents an important
jurisprudential bulwark to stays of proceeding&mylish courts. The conclusions
reached, in refusing to accede to a stay in eitlleumstance is to be welcomed
and reflects positive affirmation of state pateigmal in favour of home forum
deliberations, albeit skewing a ‘natural forum’ drade equipois&3 Their
Lordships, utilising principles of heightened judicactivism to extend thiorum
conveniensdoctrine, were on the side of the angels in ughgldegal policy

concerns that promote legitimate ‘amenability’ afrdm considerations and

366 [1998] A.C. 854; and see also, Carlson v RiodRkc [1999] CLC 559.

367 See generally, Edwin Peel, “Forum Non Conveniang the Impecunious Plaintiff — Legal
Aid and Conditional Fees” (1997) 113 Law Quartd&view 43.

368 |pid., at 873-874.

369 |pid.

370 |bid., at 873.

371 See generally, Cherney v Deripaska (No. 2) [2@LA]l E.R. (Comm.) 456.

372 |pid., at 875 per Lord Bingham. Note that Lord Hoffmatissented on this principle, strongly
arguing that there was no defensible principle Witould justify a refusal to grant a stay: “It
means that the action of a rich plaintiff will bexged while the action of a poor plaintiff in
respect of precisely the same transaction will ntitmeans that the more speculative and
difficult the action, the more likely it is to bdl@ved to proceed in this country with the
support of public funds. Such distinctions will the law no credit”jbid., at 875 — 876.

373 See Hill and Chongsupran. 14, at 310.
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outcome determination. The concentration, howeeeriscus conveniensand
the consequential rejection of overriding significa being attached to a balanced
forum non conveniengvestigation, obfuscated earlier ideals and @uitted
earlier judicial precept®y* Whilst, as Lord Goff stated, “the doctrine can be
regarded as one of the most civilised of legalqpies” 37> nonetheless it has also
engendered a complex web of exogenous influenesgaging uncertainties over
attribution of legitimate factors, and the genematiof litigation to determine
where exactly to litigate.

A judicial divining-rod may be needed to assistlttigant through this fog
of uncertainty. InMurray,376 for example, a wholly different perspective apglie
to impecuniosity in U.S. courts. It will be releal that the action focused on
claims for copyright infringement and unfair compeh brought by the plaintiff
before the Second Circuit, and with litigation sosistimated at £200,000 no
contingency fee arrangement system operated inaBdgthe ‘alternative forum’
at the time. Financial hardship was categoriaajgcted as a factor in evaluating
whether an amenable alternative forum to hear #se existed: in any event the
plaintiff had the option to sell his house and twafund the mattet’” It did not
apply to substantial justice in the ambit of amelitsp but was deferred for
consideration, and ultimately rejected, when bafapcthe private/public
convenience arguments: “[T]he majority of courtemea plaintiff's financial
hardships resulting from the absence of contingeatarrangements to be only
one factor to be weighed in determining the balafa®nveniencafter the court
determines that an alternative forum is availaBl&.” This perspective, the
antithesis of the English approach, reveals theriently intuitive nature of the
forum non convenierdebate, and potential for disparate promulgatiorelevant
factors37o

This disparity is revealed by contradictory appfes to delays in
proceedings abroad in the balancing equation. eedrdelays may obfuscate the

potential for a genuine remedy in the alternatiseufn. It is impossible to

374 See, for example, The Nile Rhapsody [1992] 2 disyRep. 399; and The Polessk [1996] 2
Lloyd’s Rep. 40.
375 See Airbus Indus. G.L.E. v Patel [1999] 1 A.C91141 (H.L. 1998) (appeal taken from Eng.).
376 81 F. 3d 287, 289 (2d Cir. 1996); and see eatigussiorinfra above at p. XX.
377 Murray, 906 F. Supp. At 864.
378 81 F. 3d 287, 289 (2d Cir. 1996), at 292.
379 See generally, Fawcesttipran. 331.
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disagree with the statement iBhatnagar v Surrendra Overseas LtHat,
“wherever the line may be drawn separating tolerdelays from intolerable ...
delays of up to a quarter of a century fall onititelerable side of that line8°
Delays of up to fifteen years for a case to procewd Philippine system have
represented a clear factor for declining the amiéibyabf the alternative forunist
Dissonant outcomes, however, may present a beguilmbson’s Choice for the
interested parties. [Mhe Nile Rhapsodi#? delays in Egypt of four years before
an action came to trial were not treated as imatei, and the court refused to
make invidious comparisons with foreign systemshisTwas replicated iffhe
Polesslké83 a case involving a loss of cargo when a Russiaselesank in the
South Atlantic. The court refused to countenariea the parties would not
receive a fair trial in St. Petersburg through esoee delays in the Russian legal
system, or that the Admiralty Court in England dddae preferred on the ground
of experience or expertise.

Delays in the eyes of English courts may, on ocresireceive primordial
effect as a relevant factor declining a stay.Thhe Vishva Ajay84 for instance,
there was a collision between two vessels at aipdridia; the Indian court was
prima facie, the natural forum for the action,he tsense of being that forum with
which the action had the most real and substantahection. A substantial
body of evidence existed that if the case wereptoceed in the High Curt of
Bombay the trial would be delayed for many yeakpparently at that time, many
actions did not reach trial in less than ten yaabit would be wholly exceptional
for an action to come on for trial in less than gears3dS Delays of this
magnitude were viewed as a denial of justice. H@wmein The Varna (No. 2¥6
delays before the Bulgarian court, self-evidentig forum conveniengor the

resolution of the dispute focused on a Bulgariaarten-party, were not treated as

380 52 F. 3d 1220, 1228 (3d. Cir. 1995).

381 See Martinez v Dow Chem. Co., 219 F. Supp. 2d 740-741; and see generally, Leapra
n. 39.

382 [1992] 2 Lloyd’s Rep. 399 and see by way of casitrthe decision in Radhakrishna
Hospitality Service Private Ltd. V EIH Ltd [199] @oyd’s Rep. 249, intimating that delays
within the Indian legal system were of less sigaifice to venue resolution.

383 [1996] 2 Lloyd’s Rep. 40; and see also KonananeRiolls-Royce Industrial Power (India)
Ltd [2002] 1 All E.R. 979.

384 [1989] 2 Lloyd’s Rep. 588; and see also Caltexg8pore Pte Ltd v BP Shipping Ltd [1996] 1
Lloyd’s Rep. 286 on the relevance of divergenceglievant damage awards.

385 |pid., at 560 per Sheen J.

386 [1994] 2 Lloyd’s Rep. 41.
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a significant circumstance making it unjust to grarstay of the action. Extreme
delays can be a decisive factor in the balancingaon, but it is unclear what
constitutes such a circumstar¥€é. Recourse is needed again to our judicial

divining-rod to provide guidance.

C. Evidential and Procedural Issues

The list of evidential and procedural issues thay mr may not be relevant
are so indeterminate that virtually no effectivedgince is forthcoming; by way of
illustration a California state court opinion ono#d an extensive list containing 25
factors thatcould be relevant to éorum non conveniendismissak8 The result
is a doctrine that is no more than ‘a set of habipwactices and attitude¥®? It is
suggested herein that a number of the private/putaictors articulated in
Gulf/Piper remain relevant, and that in many instances modechnological
advances in evidentiary matters have overtakencpbesl doctrine. In many
instances the divide between competing factoroifonger apt as they coalesce
together90

A primary instance of new advances supplantingoeldpectives relates to
the prominence of witness protection as a cogedtgamuine factor. This refers
to protecting witnesses from the inconvenienceafdlling to a far away forum
to give evidence. It will be relevant, as Fawdeis identified, to evaluate the
‘disruption to caused by others by the absence itieases from their work
place.?91 This factor received supererogatory effectTine Rothnié?2 The
plaintiffs, an English company resident and cagyam business in England, were
the disponent owners of the Rothnie vessel putsta a bareboat charter. The
defendants were an English company carrying onnlegsi as a ship repairer in

Gibraltar. By a contract between the parties,dbfendants agreed to carry out

387 See generally, Clarkson and Hillpran. 16, at 128-129.

388 See Great N. Ry. Co. v Alameda County, 12 Cap./gul, 105, 113-114, 90 Cal. Repr. 461,
466-467 (Cal. Ct. App. 197Qert denied 401 U.S. 1013 (1970); and see generally, Reus,
“Judicial Discretion: A Comparative View of the Didoe of Forum Non Conveniens in the
United States, the United Kingdom, and Germany’9@)916 Loyola of Los Angeles
International and Comparative Law Journal 455,84t 4

389 See Robertson and Speskpran. 5, at 971.

390 see generally, McParlastipran. 2.

391 Fawcettsupran. 331, at 208 (quoting The Sidi Bashr [1987] @yld's Rep. at 43.

392 [1996] 2 Lloyd’s Rep. 206; and see further Shavahl-Saud [2009] 2 Lloyd’s Rep. 160,
highlighting the relevance of procedural fairnessthat it would be significantly easier to
enforce an English judgment than a Libyan award.
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certain repair and maintenance work to be vessatyirdock in Gibraltar, and the
dispute centred on the quality of this repair w8 The court determined that
the action had the most real and substantial caiomeevith Gibraltar. Of
decisive significance was that the work had beeried out in Gibraltar, and thus
it would be highly disruptive to the workings ofshipyard in Gibraltar to have to
bring a number of key personnel to give evidemcEngland. The concern here
is that the convenience of those who are profeatiorterested in litigation
should carry little weight in comparison with thenwenience of those whose
normal occupation in life would be interrupted &yendance in court to give
evidence®* Similar principles underpinned the decision MacShannon v
Rockware Glass Lt@% where all the witnesses were in Scotland, a Yetetior in
identifying Scotland rather than England as thergmate forum. Lord Diplock
stated that:

“the administration of justice within the Unitedrigdom should
be conducted in such a way as to avoid any unsapes
diversion to the purposes of litigation, of timedaefforts of
witnesses and other which would otherwise be sperictivities
that are more directly productive of national weatir well-
being.’3%

The experience in the U.S. has been similar, andentration has focused
upon matters such as: the location of the witheasdsdocument®7’ the cost of
translating documents and testiméf§ithe cost of travel for key witness&8;the

cost of producing the evidence at ti@l;and the location of the physical

393 |bid., at 211.

394 See generally, Jonathan Hill, “Jurisdiction irviCand Commercial Matters: Is There a Third
Way?" (2001) 54 CLP 439.

395 [1978] A.C. 795

396 |pid., at 813-814.

397 See Piper Aircraft, 454 U.S. at 258.

398 See Constructora Ordaz, N.V. v Orinoco Mining ,&62 F. Supp. 90, 92 (D-Del. 1966)
(concluding that litigation in the U.S. court wouwbviate the need for translation into Spanish
of every documentary piece of testimony); and Ladss v Uio Shipping Co., 350 F. Supp.
1053, 1056 (D. Md 1972) (remarking that languagei®@ would require constant translation
of relevant documents from Greek to English).

399 Union Carbide, 634 F. Supp. At 858 n. 20 (notimat victims and their medical records were
located in India).

400 |pjd.
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evidence!0l Minimal procedural devices need to be availahlehie alternative
forum, but need not be as advantageous or somtsti@as that adopted within the
purview of the U.S. civil justice system. By wal ibustration in Zermeno v
McDonald Douglas Corg*92 amenability to venue existed in the Mexican court
system despite the lack of a jury trial, problesubmitting photographs and
photocopies into evidence, and discovery limitagionProcedural difficulties
prevailing in Indonesian law i€arney v Singapore Airliné® did not deprive
their courts of the opportunity to stand tall anelah the case; and similar
principles were replicated before the First Circuit Mercier v Sheratan
International4%4 acknowledging that Turkish courts have their owocpdures for
compelling discovery and should not be castigagethadequate’ merely because
it is less generous to litigants than under the Acae frameworkios

The practical reality, of course, is that thesetdes have reduced
importance, and become obsolete in some respeetsaube technological
innovations and ease of travel have diminishedptaetical impact and judicial
significance of these consideratigfi. Interestingly, a minority of federal courts
have asserted that private interest factors wegginatforum non conveniens
dismissals when the product has been designeddtest manufactured in the
U.S.; the focal gravity of the cause of action istedminative of venue
resolutionr®0” These courts have downplayed the fact that wesesesnd medical
records regarding the specific cause and extettieotlaimant’s injuries may be
located abroadl® The courts have simply pointed out that a defetislanability
to compel foreign witnesses to testify in a tirathe U.S. can be ameliorated by

procuring testimony in disposition or documentasyniA%® Whatever the merits

401 See Sibaja v Dow Chemical Co., 757 F. 2d 1215,718. 4 (1f Cir.) (noting that
accessibility to sources of proof is an importarictér in forum non conveniens
determinations)cert denied474 U.S. 948 (1985).

402 246 F. Supp. 2d 646, 659 (S.D. Tex. 2003) (thegudural difficulties were, not so great as to
deprive the plaintiffs of any remedy in the Mexicaurt”); ibid.

403 940 F. Supp. 1496 (D. Ariz. 1996).

404 981 F. 2d. 1345 PiCir. 1992).

405 Mercier, 981 F. 2d at 1352-1353.

406 gee generally, Karayansiipran. 11.

407 See generally Litmasupran. 23; Boydsupran. 155; and Abbosupran. 157.

408 gee generally, Carter-Stein, “In Search of Jasforeign Victims of Silicone Breast Implants
and the Doctrine of Forum Non Conveniens” (1995)Si8folk Transnational Law Review
167; and see also Duval-Majsupran. 156; and Cummingssupran. 233.

409 gee, for example, Picketts v International Playte., 576 A. 2d 518 (Conn. 1990) (Canadian
family member claimants sued a Canadian tampon faatwer and its U.S. parent
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of venue resolution, the contextualised approacthé@se authorities is flagrantly
contradictory to the federal standard enunciateGutf Oil/Piper Aircraft As
Born has cogently identified, modernity developtsdrave reduced the impact of
private interest factors connected to, “relativ@iyior logistical issues, which can
be overcome by modern communicatiofi§’and deleteriously supercede, “the
vastly more important effects that foreign non camens dismissals have on the
substantive outcome of litigatio?! their overarching utility should be
challenged.

At a functional level, a dismissal in adoptiontleé federal standard has an
outcome determinative effect on the litigation tais ihighly unrealistic to assume
that the disaffected plaintiff can bring the agtia the supposedly more suitable
foreign courtt12 Invocation of thePiper test takes on a subliminal resonance that
will, “eliminate the likelihood that O.the case Wibe tried...discussion of
convenience and witnesses takes on a Kafkaesquigygquaveryone knows that
no witnesses ever will be called to testifi¥ In this regard, iteration of docket
congestion as a relevant public interest factorgrasents a stalking horse
argument, akin to international comity and antitchaism, as considered earlier.
The docket clearing process, entirely wrongly, rafe as an enlivening force
towards the adoption of a more liberbdrum non convenienglismissal

techniqueg!4 A cathartic panacea, in the limited eyes of sotnegxpediously

Corporation for the death of their wife and mothesulting from use of defendant’s product.
The Connecticut Supreme Court reversed the triaftodismissal on forum non conveniens
grounds. It was held that the defendant still inetd the burden of showing that the
Connecticut forum was seriously inconvenient foridedce purposes. Given modern
technological innovations, such as videotaped dgpos, the court found the absence of
certain witnesses during the trial of limited waigbid.); and see Foley-Smitsupran. 9, at
177-178.

410 See GARY B. BORN, INTERNATIONAL CIVIL LITIGATIONIN UNITED STATES
COURTS 336 n. 12 (1996). Note Born also highkgihie issue of the relevance of a myriad
of other private interests, such as, a party'siefiest in having a dispute decided by a court
with a reasonable, predictive connection to théiggirconduct.”

411 See Robertsosupran. 95, at 418-420; and Duval-Majsupran. 156, at 670-671.

412 see Robertsoibid., at 428.

413 see Millersupran. 3, at 1380 (federal courts frequently raisekébcongestion concerns to
justify dismissing a foreign plaintiff's suit n thground of forum non conveniens); and see
Alexander, “Forum Non Conveniens in the AbsenceawnfAlternative Forum” (1986) 86
Columbia Law Review 1000, at 1019 (a principal s of forum non conveniens in modern
law is to reduce the deleterious effects of forumpping on already over-crowded court
dockets).

414 gee generally, Reus, “Judicial Discretion: A Cangpive View of the Doctrine of Forum Non
Conveniens in the United States, the United Kingdamad Germany” (1994) 16 Loyola of Los
Angeles International and Comparative Law Jourbal, &t 471; and see also Petrossiapra
n. 9.
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promote adventitious trials for U.S. residents aitidens was to exclude foreign
plaintiffs seeking a U.S. hearing; recourse wasgsbuo solve the dilemmatic
choices presented via this device rather than oppite reformation of

inadequate in personam jurisdiction principt&s.A capricious schism emerged
as the Supreme Court accepted docket congestiarr@lsvant consideration for
forum non conveniendismissals, but disregarded it in other ambit&is Tivide

is extremely unfortunate as convenience of thertcuot the litigants) and

judge’s unwillingness to hear genuine disputes ilegitimate factorisations

outwith forum non conveniergppraisal$!6é The disappointing result in the U.S.,
and still of significance, is that administratiVgyperbole has skewed legal
principles on choice of venue, with consequenti@quality between litigants.

The presumptive favouritism vis-a-vis an Americdaimant suing a foreign

defendant, in contradistinction to an alien pldirdeeking redress from a home
defendant, is egregious. The burden ought to bersed to challenge U.S.
plaintiffs with the hurdle of providing a rationatd why the action cannot be
determined in the jurisdiction of the foreign dedfant, thereby facilitating better

utilisation of court resources and time:

“The American courts’ overt reliance on calendangastion as

a standard reason for dismissing cases tips thess@a too

heavily against retaining jurisdiction.  Furthermorthe

statement of such a justification for closing tlaion’s courts

(against foreign plaintiffs) is extremely demoralg to the

disappointed litigants and comes into obvious lkcn#ith the

system’s need for ‘justice .... to be seen to be ddA¥

The discretionaryforum non conveniendoctrine, it should be recalled,

demands a preliminary hearing to resolve the vatispute; representatively it
constitutes a trial within a trial as the partige &tigating to decide where to
litigate#18 The hearing is preliminary only in the senserufial as all relevant
factors locating the action need to be explored, these myriad of ethereal and
hybrid considerations incorporate the substantieeitsiof the dispute. In light of
the outcome determinative nature of the inquiry riegpective litigants will be

advised to expend vast amounts of time, money @&sdurces in obtaining

415 See Robertsosupran. 95, at 417.
416 See generally, Fentimaapran. 6; and see also, Duval-Majsupran. 156, at 676.

417 See Duval-Majorsupran. 156, at 676.
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extensive discovery documents to aid their argumeitihe perceived benefits of
clearing docket congestion through libefatum non conveniendismissals is
seriously emasculated through expenditure and resamplications. Entirely
contrary to arguments advanced by proponents ofctineent federal standard,
potential administrative benefits may be renderedatory as, “dockets will not
be cleared, but instead will be cluttered with imat to determine applicability of
forum non convenieri$19

The English landscape on docket congestion is edyldifferent than the
U.S. A distinctive hue and shading affects theep@lof relevant factors in that
the legal system does not enjoy the same attratgateires to the claimant in a
transnational dispute, the global nature of @wt commercial business attracted

tends to be of a high quality, and is valuablenflan economic stand poiff

London is a centre for international foreign
businessmen who have confidence in English courts
and it is a service to international trade to sigsi the
settlement of international commercial
disputes....There are  undoubted invisible export
benefits to the nation when foreigners come to &mdl

to litigate and it is also to be hoped that persahs
bring litigation to the country will also bring tta.™21

It is disappointing that the administrative comcef docket congestion has
mistakenly obfuscated théorum non conveniensalancing equation in the U.S.
As Born and Rutledgé? have clearly asserted: “complaints of docket estign
quickly become self-fulfilling prophecies — onceeojudge states that a court’s
docket is overcrowded, subsequent judges can seize that language in future

cases to support dismiss&¥ The impact has been deleteriously inured by alien

418 See Fawcetsupran. 331, at 145.

419 GARY BORN AND PETER B. RUTLEDGE, INTERNATIONAL G/IL LITIGATION IN
UNITED STATES COURTS, % edn., (2007) at 397; and see also, Brand and ris#i|o
FORUM NON CONVENIENS, HISTORY, GLOBAL PRACTICE ANPUTURE UNDER
THE HAGUE CONVENTION ON CHOICE OF COURT AGREEMENT007).

420 see Fawcetsupran. 331.

421 see generally, McParlastipra n. 2

422 gee generally, Born and Rutledgepran. 419.

423 See A.G. Slater, “Forum Non Conveniens: A Vieanirthe Shop Floor” (1988) 104 Law
Quarterly Review 554, at 569 opining that a dichotoexists herein in contrast with the
venerable St Pierre standardisation whereby it Watatively easy to decide whether it is so
obvious that a trial should take place elsewheat ithvould be ‘oppressive’ to refuse a stay.
It is much more difficult to carry out a balanceadf the relevant factors on each side in the
knowledge that such balancing may be very neatitbe A test of the latter type calls for a
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plaintiffs excluded from U.S. courts, and has prdeld effective distillation oh
personamijurisdiction principles?4 The focus has been on the wrong public
interest factor, and attention as iterated at leragiove should reflect a wider
applicable law inquiry as part of an intellectyalbherent discipline. The Anglo-
American adoption of a broad most appropriate fostamdardisation has left the
trial judge as empress of this realm, and with uitddys power to balance
exogenetic factors to determine whether a moralsigitforum exists abrodé®
The role of empress is aligned with virtually uriesvable judicial discretion, and
the trial judge is insulated from effective appeleeview which only arises where
there has been a clear abuse of discretion. Ttisiole can be immunised from
review by broadly reciting the litany of factorstablished in Piper, and this
amorphous discretion makes predictive outcome ewhe problematic given the
intuitive and subjective processes engatjédhis is self-evident by reference to
the variety of categorisations that have proveddarly determinative across a
wide field of juridical precepts: language of do@ntation; consolidation of
related actions; evaluation of substantive meffitde dispute; and enforceability
of judgments2” The ‘crazy quilt*28 of exogenetic influences and considerations
to the balancing equation farum non convenierontinues unabated.
D. Minimum Standards of Justice

It is absolutely vital that the exercise of a ¢@muadjudicatory discretion
should not constitute a denial of justice. Thed®of justice’ analysis may occur
at different ends of the spectrum under Anglo-Aceami law, but ultimately the
same issue arises as to genuine amenability oélteenative foreign forum in
terms of minimum standardisations of effective esdt2® In the U.S.
consideration of the availability of an adequatmedy is beset with dilemmatic
choices that relate to the very epicentre offthem non conveniergoctrine. The

federal test establishes that if, ‘the remedy efeby the other forum is clearly

secondary trial but the expenditure of time and eyomwhich that would involve is out of all
proportion to the importance of the question uraersideration.”

424 gee generally, Robertson and Specigran. 5.

425 gee generally, Hill and Chongypran. 14, at 300-314.

426 See Steisupran. 284.

427 See Foley-Smitsupran. 9, at 191 concluding that, “appellate counisusd engage in a more
searching review of trial courts’ application okthoctrine to ensure that trial courts take all
relevant considerations into account.”

428 piper Aircraft, 454 U.S. 235, 254 n. 22 (1981).
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unsatisfactory, the other forum may not be an aaeqalternative*3® This
sweeping generalisation, lacking in specificity particularity, was tempered by
the Supreme Court admonishment that a finding aefl@guacy occurs only in
‘rare circumstances’, extrapolated as circumstamdesre the alternative forum,
‘does not permit litigation on the subject-mattértioe dispute®31 A famous
exposition of such distinct factorisation occurréa Perkins v Benguet
Consolidated Mining C¢#32 where the availability of effective redress in @hi
impacted on venue resolution set against no regoedsewhere. It was
impossible for the defendant, a Philippine corgorgtto be sued at home at the
time of the suit in light of the ongoing war beemeJapan and the U.S., with the
latter occupying the Philippines. A claim anywhérg in Ohio, which allowed
the litigation to proceed, was in essentewum fulmen

A number of factors have been embraced by U.St aowetermining the
‘amenability’ question for respective partis8. A litigant may be excluded from
access to alien courts because of coercive palgiressure in that jurisdiction, but
as stated, the ‘amenability’ concern has genelasbn inadequately appraiséd.
A potpourri of concerns have been adduced, butledaio meet the lack of
amenability threshold: distinct procedufésjack of access to a jury in the
alternative forum; extensive delays in litigatiobr@ad#3¢ and vastly reduced

compensation levefS? The search has rudimentarily addressed the tipata

429 |pid., and see generally, Martin Davies, “Time to Claatige Federal Forum Non Conveniens
Analysis” (2002) 77 Tulane Law Review 309.

430 342 U.S. 437 (1952); and see further, John P.r@ath Jr., “Dismissal Under Forum Non
Conveniens: Should the Availability Requirement &@€eThreshold Issue when Applies to
Nonessential Defendants” (2006) 12 Widener Law 8e\B61.

431 See generally, Samuelspran. 3.

432 |pid., at 1081 where Samuels stresses the followingmotemplate: “What then are the
features of an American federal district court tipaibvide the lowest common denominator of
acceptable justice in an alternative forum? Thische suggests that these features include the
following: jurisdiction, meaningful remedy, faire@tment of parties, access to the courts,
procedural due process, and stability of the fordfithese are the factors that an American
court expects in itself, then it stands to reasat any alternative forum should provide the
same features.:

433 See Union Carbide, 634 F. Supp at 847. The tifisrexpert argued India was still rooted in
its colonial origins and could not handle the htign due to its lack of broad-based legislative
activity, inaccessibility of legal information amsérvices, and burdensome court filing fees.

434 |bid., at 848.

435 |hid., at 848-849.

436 See generally, Julius Jurianto, “Forum Non Cowes: Another Look at Conditional
Dismissals” (2006) 83 U. Det. Mercy L. Rev. 369.

437 Samuelssupran. 3. The conclusion from this thorough revieweatensive federal court
decisions is that a new standardisation ought fulyaip the test of an ‘adequate available
forum’ embracing six factors: “(1) whether all deflants are subject to the jurisdiction of F2
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availability of the foreign legal system in a liaer capability sense, rather than
adventitious procedural or adjectival benefitéhte individual, and as such most
foreign venues have satisfied the test despiteffestere means of redress. The
imposition of a financial burden on the disaffectddimant has been generally
ineffective to alter venue as an irreducible minimgtandards of justice’ te4t
The ‘amenability’ test has been subjected to ailet and comprehensive
recent examination by Samuels, reviewing everyiphbtl federal court decision
(nearly 1500 decisions in all) over the coursehef last three decad€®. This
critique supports the limited court review that escunder the first — prong of
Piper regarding the adequacy template. It is rarescts® meet this threshold in
terms of minimum standards of justice. The rahesitations presented, as
unique as ostrich eggs, reflected genuine abuse® apportunity at all of any
redress: political or social persecution; systeroarruption or bias in the foreign
legal system; denial of entry for the claimant; dack of a stable forurft® By
way of illustration inLicea?4! the plaintiff faced political and social proseoutiif
forced to return to Cuba to litigate the casePresbyterian Church of Sudaf?
the non-Muslim plaintiffs had no opportunity of @rftrial or means of effective
redress in Sudan at the relevant time;Qabiri,*43 a threat of torture and
persecution applied to the party if the claim wasrsued in Ghana; in
Martinez#44 flagrant corruption in the Honduran judiciary systprevented a fair

trial therein; and inl.T. Consultants*> the political instability in Pakistan

according to the law of F2; (2) whether F2 providesmeaningful remedy; (3) whether the

plaintiff will be treated fairly in F2; (4) whethall plaintiffs have practical access to the

courts of F2; (5) whether F2 provides procedures ghocess; and (6) whether F2 is a stable
forum. If the court hearing the forum non convesienotion determines that any of the six

factors is not true for F2, then it should find #iternative forum unavailable.”

438 See Leasupran. 39; and Samuetipran. 3.

439 See Licea v Curacao 537 F. Supp. 2d 1270 (S&.208108).

440 See Presbyterian Church of Sudan v Talisman Epdrg., 224. F. Supp. 2d 289, 335
(S.D.N.Y. 2003).

441 Cabiri v Assasie-Gyimah, 921 F. Supp. 1189,. 1(B®.N.Y. 1996).

442 See Martinez v Dow Chemical Co., 219 F. Supp? 28 (E.D, La 2002).

443 |.T. Consultants, Inc. v Islamic Republic of Rako. 01-0241 (PLF), 2003 U.S. Dist.

444 gee, for example, Accordia Northeast, Inc. v $has International Asset Fund, N.V. Inc.,
205 F. Supp. 2d at 179 (determination that Kosadondt comport with the first limb of the
Piper test because, “the chaos that has characterisedtedtitory [to the extent that it] may
be lacking even the rudiments of the rule of law”.

445 See Fentimasupran. 6, at 514-517.
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prevented a legitimate consideration of the cla@nly in the most extreme and
palpable cases have substantial justice incantapicevailed in the U.S'6

The experience in England has proved rather rdifite and denial of
effective redress on the predicate of substanistige has been determined, as
Fentiman asserts, where no equivalent remedyriéisa alternative forum, where
bias exists, statutory and other bars mean thenghmesumptively fails, and for
reasons of undue prejudit¥. The substantial justice inquiry occurs at a later
stage than the federal stand&®.Lord Goff clearly established that the initial
burden rests upon a defendant to convince the dbatta stay ought to be
granted because there is another available forunchwins ‘clearly more
appropriate’ than England® If that threshold is met the burden shifts to the
plaintiff in accordance with the second prong o€ ttest to adduce that a
minimum standard of justice cannot be obtainechenforeign forunt>0 A clear
dichotomy thus applies between tRger test andSpiliada, but the practical
reality has been that each test has been coaldsgether, or on occasions
subverted as ilMohammed v Bank of Kuwait and the Middle East K,81C
wherein a standard of justice requirement was iteplointo the more appropriate
forum balancing equation.

The issue ilMohammedresented a classical illustration of inadequdcy o
redress abroad. The plaintiff, an Iragi citizeoyght redress for payments due
from his Kuwaiti employer under his service cootraEvidence was presented
that for disparate reasons he was unable to retutduwait subsequent to the
invasion there by allied forces. It was affirmedlord Justice Evans, presenting
the leading judgment in the Court of Appeal, tfaibstantial justice’ was a vital
and relevant factor to the test of ‘appropriate awailable forum’, thus importing
it into the first limb of Spiliadd@>2 It was regarded by the appellate court as quite
inimical to the stay discretion to disregard queasti of practical or substantial

justice. The plaintiff, denied access to Kuwait,any representation there, or

446 |pid.

447 [1987] A.C. 460, at 476-478.

448 |pid.

449 [1996] 1 WLR 1483; and for criticism of coalescenof the Spiliada two-prong test see
further Louise Merrett, “Uncertainties in the Filsimb of the Spiliada Test” (2005) 54
International and Comparative Law Quarterly 211.

450 |pid., at 1495-1496.

451 See also Askin v Absa Bank, Ltd. [1999] I.L. BTl (C.A.).
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execute legal documents in that venue, clearly dstnated that he was denied
‘substantial justice’ in the foreign forum and ntie¢ standardised test established
in Spiliada*s3

The judicial precepts of bias and ineffective fgnelegal systems have
prevailed as part of the substantial justice itemat In Oppenheimer v Louis
Rosenthal and Co. A.@4 for reasons of inherent prejudice abroad, an Ehgli
court was identified aforum conveniensfor resolution of an action between a
German citizen working in England and a Germanpamy, his employers. The
plaintiff was excluded from access to the alienuesand clearly would have been
unable to obtain legal representation. A minimuandard of justice must be
available within the foreign legal system, althbugnglish courts are generally
reluctant to embark on a detailed comparative éxatmon of the alternative
framework or processes. This rationale formedpieslicate for rejecting Saudi
Arabian jurisdiction inlslamic Arab Insurance Co v Saudi Egyptian American
Reinsurance Cd5° where the Saudi Arabian courts lacked expertisasarance
law disputes and where no specialist courts orl legaesentation was available.
On occasion, as iBornoch Ltg*56 the English court have rejected a stay through
acceptance of the argument that the matter wouwditebly and unduly fail
abroad in the foreign venue: remedies and defemege not available in the
tortious aspect of the claim in Mauritius.

In truth, however, the exogenetic factors that @mesidered in Anglo-
American law as part of the balanced equation nerwague and amorphous.
Developments have occurred in an ad-hoc fashiofgubigial creativity. The
likelihood of predicting the determinative factoarthe overall template, certainly

in relation to the EnglisiSpiliada standard, is subject to ‘hyperfine factual

452 [1937] 1 All E.R. 23; and see also Herceg NoMing Galaxy [1998] 4 All ER. 238.

453 [1987] 1 Lloyd’s Rep 315.

454 See Dornoch Ltd v Mauritius Union Assurance @005] EWHC (Comm. 1'887; and see
further Novus Aviation Limited v Onur Air Tasimai&il[2009] EWCA 122.

455 See Patrick J. Borchers, “Comparing Personalsdiation in the United States and the
European Community: Lessons for American Reforni99@) 40 American Journal of
Comparative Law 121, at 122.

456 See Bickel;. “The Doctrine of Forum Non Convesieas Applied in the Federal Courts in
Matters of Admiralty: An Object Lesson in Unconteal Discretion” (1949) 35 Cornell Law
Quarterly 12, at 45 (referring to the undesirapitif treating the technique of discretionary
dismissal as a matter of the court’s power to ratguts calendar).
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distinctions’ that remain unduly impressionisticdavaguet>” The adjudicative
and interpretative proves is not unmediated andecmeutral, but is inherently
policy-orientated. The amorphous nature of theefeldstandard an&piliada
principles demands reform, and arguably the c@staimbued with limited
flexibility adopted by the High Court of Australia VVoth v Manilora Flour Mills
Pty, Ltd represents the best way forward for the doctrifieis to extant law

therein that the focus now shifts.

VI LESSONS FROM AUSTRALIA: THE WAY AHEAD FOR FORUM

NON CONVENIENS

An alternative perspective and solution appliesesolution of thdorum
non convenienslebate. The Australian High Court has chosemadopt the
classical theory of the doctrine, demanding ewdethat suit is brought in an
oppressive, vexatious or abusive process, that ftmem will be clearly
inappropriate rather than the modern Anglo-Ameritemplate. This arguably
presents an encomium panacea in the adoption mira limited réle forforum
non conveniensaligned with properly structured personal juig§dn principles.
A residual place should exist for discretionaryxitdity, as a fail-safe device,
where proceedings are egregiously brought agairginae defendant simply to
vex and harass them — actions where it is undugnwenient to allow them to
proceed in the seised forum. A return to theatddse of process standard-bearer
would allow the inquiry to more closely mirror theriginal intent and social
conscience of the doctrine, best serving the auiewee of the parties and the

ends of justice:

“[A] specially narrow area of discretion can bercamscribed to
protect foreign defendants in cases of great hgydsiThere
should be dismissal only when flagrant injusticeuldobe done
by allowing the suit to proceed. This would mezases in
which all factors of convenience point to the deffemt’s forum
and the [plaintiff's] only possible purpose in lgisuit here was
to harass the defendant into an unfavourable sedtie 58

457 See Dow Chemical Co. v Castro Alfaro, 786 S.W62d, 681 (Tex. 1990)ert deniegd 498
U.S. 1024 (1991).

458 gee generally, Principran. 30.
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The adoption of a clearly inappropriate forum staddation would
preclude multinational corporations from Macchidieel game-playingvis-a-vis
litigational venue resolution tactics. It superegdhe assertion that it would be
‘inconvenient’ for them to hold a trial in the henforum, even when the
corporation’s world headquarters is located indtate where suit is brought and
within three blocks of the courthous8. Trial courts, when determining
dismissals (or stays) of proceedings, should cendide specific circumstances
and burdens faced by personal injury victims of tmational abuses in
developing countries, give substantial weighth® ihadequate remedies in these
countries, and prescrib®rum non conveniendismissals in abuse of process
cases as subsequently modified by the Australiade The venerable origins
of the process would be retained, promoting cdgtaimged with limited
flexibility to deal with hard case69

One year after the House of Lords decisiorSpiliada,the High Court of
Australia followed an entirely different pathway @ceanic Sun Line Special
Shipping Co. Inc. v Fa#f! rejecting the most suitable forum test. Vitupee
academic criticism has been engendered againsabiuse of process standard in
Australia, but it has been retained and applied twe last two decadé® The
antediluvian reformulation of an ‘oppressive argkatious’ template derived
from St Pierre has held sway, dictated by ‘policy, precedent dadal
principle.”63 Access to Australian legal system should notthgbe refused: “It
is a basic tenet of our jurisprudence that, whersdliction exists, access to our
courts is a right#84 Oppressive, according to Justice Deane, shoulthim
context, be understood as meaning, ‘seriously amdhiny burdensome,

prejudicial or damaging’; vexatious should be usti®dd as meaning ‘productive

459 (1988) 165 CLR 197; and see generally, Richarch@gr‘Stay of Proceedings in Australia: A
Clearly Inappropriate Test?” (1999) 23 Melbourneivdrsity Law Review 30; and Mary
Keyes, JURISDICTION IN INTERNATIONAL LITIGATION (Fderation Press, Sydney,
2005).

460 See Grapupran. 29; Garnetsupran. 258; Keyesupran. 458; and Reid Mortens@upran.
30.

461 See Oceanic Sun, (1988) 165 CLR 197, at 252 pan®J.

462 |pid.

463 |pid., at 247; and see further Pryles, “Judicial Dassnen the Oceanic Sun” (1988) 62
Australia Law Journal 774.

464 |pid., and see Garner, “Towards an Australian DoctinEorum Non Conveniens” (1989) 38
International and Comparative Law Quarterly; anéwtence Collins, “The High Court of
Australia and Forum Conveniens; A Further Comméma®89) 105 Law Quarterly Review
364.
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of serious and unjustified trouble and harassnmfént. The prevailing general

approach was stated in the following terms:

“A party who has regularly invoked the jurisdictianf a
competent court has a prima facie right to insigbn its
exercise and to have his claim heard and determinkedthis
country, [certain] special categories of casesehaot
traditionally encompassed a general judicial disane to
dismiss or stay proceedings in a case within gictgon
merely on the ground that the local court is petsdathat
some tribunal in another country would be a mqerapriate
forum.”466

The Australian approach forum non conveniensas further developed
by the High Court decision iMoth v Manildra Flour Mills Pty Ltd*6” and more
definitive rules were forthcoming. INoth the Court had the opportunity to
consider the liability of professional accountafuts negligent misrepresentation
in an international context. The plaintiffs, altlythh not themselves carrying out
business in the United States, were part of a gstuyeture which operated there.
The defendant provided accounting, auditing andteel services to MMC (the
group’s operating company) in Missouri. The pldistcontended that the
defendant owed a duty of care with respect tostheices rendered to MMC. It
was alleged that his conduct in failing to draw #éttention of MMC and the other
companies in the group to withholding tax under th&. Internal Revenue
Codess fell below the professional standards appropriatehat duty of care,
resulting in damage to the plaintiffs under Austrarevenue law. The plaintiff
obtained leave to serve based upon damage sufiathoh New South Wales.
The High Court declared that, within Australia,taysof proceedings should be
granted only when the forum chosen by the pldimids clearly inappropriate.
The power to stay should be exercised only irearatase where the continuation

would be vexatious and oppressive. It would havkbd shown that there was an

465 (1990) 171 CLR 538. The majority judgment wast thaMason C.J., Deane, Dawson and
Gaudron JJ.

466 The income which MMC paid to the plaintiffs wouldnder Australian revenue laws, have
constituted exempt income in the hands of the pf&in

467 See generally, Princeupra n. 30; and see also Lawrence Collins, “The Highur€mf
Australia and Forum Conveniens: The Last Word?9@)9.07 Law Quarterly Review 182.

468 (1991) 171 CLR 538, at 548.
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appropriate foreign tribunal which had jurisdictiand which would exercise4§?

The majority of the Court articulated the consteal template for adoption:

“First, a plaintiff who has regularly invoked tharigdiction of

a court has a prima facie right to insist upon atercise.

Secondly, the traditional power to stay proceeslimghich

have been regularly commenced, on inappropriatenfo
grounds, is to be exercised in accordance with gieral

principle empowering a court to dismiss or staycpemings
which are oppressive, vexatious or an abuse aegoand the
rationale for the exercise of the power to staghes avoidance
of injustice between the parties in the partica@se. Thirdly,
the mere fact that the balance of convenienceui@avanother
jurisdiction or that some other jurisdiction woubdovide a

more appropriate forum does not justify the disaliss the

action or the grant of a stay. Finally, the jditsion to grant a
stay or dismiss the action is to be exercised gitat care or
extreme caution*70

The Australian High Court has reaffirmed their edimce to the basic
tenet that a plaintiff's choice of forum is not Hily to be dismissed. An
individualistic test has been purveyed which ig akilter with Anglo-American
common law, that is unique in the Commonwealth vidoich minimises the need
to evaluate the quality of justice promulgated ampeting foreign legal systems
nor engage in a burdensome comparative law séércfiihe delicate balance
between litigants is respected, albeit legitimasigwed in favour of a plaintiff's
selection of appropriate venue. If a plaintiff oses a forum purely for higher
damages (the moth to the U.S. flame) or more swendiscovery, but the
selective forum had no focal epicentre to thedifign (i.e. the forum was clearly

inappropriate), then under the Australian model tefendant can obtain

469 gee generally, Garnsupran. 463.

470 The optimal pathway for this approach was cdgesserted by the High Court fotht “The
‘clearly inappropriate’ forum test...recognises tiatsome situations the continuation of an
action in the selected forum, though not amountingexation or oppression or an abuse of
process in the strict sense, will amount to ansiiije to the defendant when the bringing of
the action in some other available and competanini will not occasion an injustice to the
plaintiff...On the application of traditional prindgs, a stay would be refused in such a case,
notwithstanding that the selected forum was cleanty inappropriate forum. Since the
traditional test is apt to produce such an extrezsalt, the ‘clearly inappropriate forum’ test
is to be preferred to the traditional test.” Ndte impact is that under the ‘clearly
inappropriate forum’ test it is most unlikely that forum non conveniens dismissal will be
granted where resident Australian companies owiddals are sued by foreign plaintiffs in
Australia.

471 See generally, Foley-Smisilupran. 9; and Baldwirsupran. 12.
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dismissal even where the plaintiff did not behaweaivexatious or oppressive
manner in bringing suit. The traditional abuseicess test, entitling dismissal
of an action only where the plaintiff is bringingitsin an oppressive or vexatious
manner, is modified to incorporate dismissal oruanonscionability basis; this
arguably reflects the true conscience of the doefi?

The application of the ‘true conscience’ fofum non convenienaould
have produced vastly different results in the amrdrsial U.S. cases referred to
earlier, and more adventitious outcomes advandadAbdullahi it was not an
abuse of process for a large pharmaceutical droggany to be sued in their
home forum for decisions taken by the U.S. pareatmmany regarding
experimental trials of a new antibiotic Trovan ingdria with consequential
serious harm; irAguindait was not clearly inappropriate for a U.S. basdd
company to be sued in New York for organisationdécisions therein about
corporate activities polluting the rain forestskfuador and Peru; and this was
replicated in Flores and Turedi with their corporate manifestations and
operational control in the U.S. In a similar veirsuch a standard had been
determinative irBhopal it would have been more burdensome for Uniorb{dar
to deny jurisdiction in the New York court. Thdeterminative case d?iper
Aircraft, should beneficially be evaluated in this new figifhe nexus between
the defendants’ activities in their home forumR#nnsylvania and the claims
brought there — the base of their manufacturing aitd state of incorporation —
properly arrogated personal jurisdiction. In sactenario the impacted state has
an undoubted interest in regulating manufacturinghiw its borders. It is
submitted that a concomitant of this is that ithsir activities in the U.S. that
defendants must justify, for activities in whichrgorations are intentionally
engaged and to which they could reasonably haveséan forum law being
determinative’’3 The optimal rule-selection technique advancethbyAustralian
traditional standard would effect an efficacioesult demarcating the veritable
essence of the doctrine. The action in Pennsydveuais not brought simply to
vex or harass the defendants; in no sense wadedrfg inappropriate’ for a
Pennsylvanian manufacturer to be sued in their éhetate for conduct effected

therein. Health and Safety Regulations for mactuf@d products should be

472 See Carlenstolpe v Merck, 638 F. Supp. 901, S0B.(.Y. 1986).

473 See generally, McParlastipran. 2.
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applicable to home residents regardless of domesti international sales
destinations.

A corollary exists between the possible adopted Voth and the
perspective advanced by the Second Circuit Caurlenstolpet’4 reflective of
good practice in promoting public interest concetmsthe epicentre of venue
resolution. The outcome therein constitutes they \amtithesis of unfortunate
determinations in U.S. multinational abuse casd stsAbdullahi Aguinda and
Flores amongst others, wherein international comity amdi-éhauvinism
arguments were deleteriously employed. The dispirte Carlenstolpe
concentrated upon a claim by a U.S. multinatiget@rmaceutical company to
dismiss a Swedish plaintiff's tortious claims retiag a novel vaccine developed
in the U.S., but marketed and distributed in Swed@&ihe dismissal claim was
rejected, quite correctly, a progenination of amynims accrued in the U.S. and
public policy interests demanded recourse to al logartroom for resolutioA?>
The principles laid down by the Second Circuit ett® optimal pathway charted
in Voth

“The question to be answered is whether plaintdfosen
forum is itself inappropriate or unfair because tloé various
private and public interest considerations involvethat [the
alternative forum] may have an interest in thisdaivdoes not
in any way alter the fact that plaintiff's chosiemum also has
a significant interest in its outcome or that thecal liability

evidence in this case is more convenient to thegoteforum
than to the proposed alternative forum. Accordinglthe

foreign country’s] acknowledged interest in thasvbuit, even
if it were stronger than the present forum’s ieger— which
this court does not find it to be — would not neeegy form

adequate grounds fé@rum non conveniergismissal.*76

The abuse of process standard/oth adopts the correct balance between
certainty and flexibility in venue resolution. fresents a bulwark to the
discriminatory treatment accorded to alien plaistifientified inPiper Aircraft,
the nature of which was cogently and evocativelficcsed by the Washington

Supreme Court iMyers v Boeing Co.a rare illustration of refusal in the U.S. to

adopt the Supreme Court’s tautological reasoning:

474 See Votrsupran. 465.

475 See generally, McParlarsdipra n. 2.
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“The Court’s logic does not withstand scrutiny. eT@ourt is
comparing applies and oranges. Foreigners, byitlefi, can

never choose the United States as their home forime. Court
purports to be giving lesser deference to the gorgilaintiffs’

choice of forum when, in reality, it is giving lessdeference to
foreign plaintiffs, based solely on their status faseigners.
More importantly, it is not necessarily less reada to

assume that a plaintiff from British Columbia, wiiangs suit
in Washington, has chosen a less convenient forhsn &
plaintiff from Florida bringing the same suit? Také it one
step further, why it is less reasonable to assumaea plaintiff

who is a Japanese citizen residing in Wentachee, lvings

suit in Washington, has chosen a less convenieatrf than a
plaintiff from Florida bringing the same suit? Ti@ourt’s

reference to the attractiveness of United Statesrt€oto

foreigners, combined with a holding that, in apgiion, gives
loss deference to foreign plaintiffs based on tretatus as
foreigners, raises concerns about xenophobia. &lose

should put us on guard.”

VIl CONCLUSION

Forum Non Convenierfsas a vital réle to play as a ‘species’ of altéuga
dispute resolution. It forms a significant ingmeali within international
commercial litigation, and may operate to tempeporbiant jurisdictional
principles prevalent in Anglo-American law. ltiglemately promotes natural
justice with the engrained putative search forrug seat and natural forum for
venue resolution. This discretionary and equéalgvice can operate to promote
efficiency and settlement of disputes. As stdterkin, a nuanced and selective
operation of the doctrine needs to be retainede sdphistication provided ought
not to be lost to ‘supranationalism’, but the teatplcan beneficially be combined
with applicable choice of law public interest fastéo promote further intellectual
coherence in this substantive arena.

It is an apposite time for a fresh reappraisalappropriate levels of
connectivity between adjudicatory jurisdiction amagplicable choice of law
principles. This article has suggested a neeéribanced consideration of public
interest and progenitor of harm precepts in slgftihe equipoise in balancing

relevant factors towards venue resolution. Themtenomentum shift towards

476 pid., at 1281
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further harmonisation of choice of law standardset in contract and tort,
provided by the promulgation of the Rome | and BgRlations, provides a
backdrop for beneficial coalescence of reciprocahbhes of private international
law. In this transmogrification, however, it istali that forum non conveniens
continues to operate, and to reflect the venerabteuity and sophistication of

the doctrine’s origins.
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